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X  HAVE  added  in  this  edition  three  new 
-^  cases,  which  the  learned  author  intended  to 
insert  in  the  first  edition,  and  had  caused  to  he 
transcribed  for  that  purpose.  Two  of  them  are 
the  cases  of  John  Midwinter  and  Bichard  Sims 
on  the  statute  9  Geo.  I.  c.  22,  and  of  John  Bell 
on  the  statute  8  and  9  W.  III.  c.  26,  and  the 
third  is  an  anonymous  case  on  the  statute  9  & 
10  W.  HE.  c.  41.  In  the  two  former  cases  he 
differed  from  most  of  the  judges,  and  they  were 
omitted  by  him  in  consequence  of  the  advice  of 
friends. 

The  case  of  Midwinter  and  Sims  is  of  great 
importance  and  very  extensive  influence;  and 
as  it  is  imperfectly  stated  in  the  case  of  Bex 
V.  John  Boyce  in  B.  B.  1767,  reported  in  4 

Burrow 
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Burrow  2073—2086,  I  think  it  right  to  take  this 
opportunity  of  communicating  it  to  the  world. 
The  question  in  that  case  was,  Whether  Sims, 
who  was  present  aiding  and  abetting  Midwinter 
in  killing  a  mare  of  the  prosecutor,  was  ousted 
of  the  benefit  of  clergy  by  the  statute  9  Geo.  I. 
c.  22,  by  which  it  is  enacted,  "  That  if  any  per- 
son or  persons  shall  unlawfully  and  maliciously 
kill,  maim  or  wound  any  cattle,  every  person  so 
offending,  being  thereof  lawfully  convicted,  shall 
be  adjudged  guilty  of  felony,  and  shall  suffer 
death,  as  in  cases  of  felony,  without  benefit  of 
clergy."  Mr  Justice  Foster  thought,  that  Sims 
was  a  felon,  and  a  principal  felon,  but  that,  as 
aiders  and  abettors  are  not  named,  nor  described 
in  the  statute,  and  the  law  requires  statutes  so 
penal  to  be  construed  literally  and  strictly^  he 
was  not  excluded  from  the  benefit  of  clergy. 
The  other  judges  thought  him  to  be  excluded  ; 
and  some  later  judges  have  agreed  with  them  : 
but  the  argument  of  Mr.  Justice  Foster,  whom 
Sir  WUliam  Blackstone*  justly  stiles  a  very  great 
master  of  the  crown-law,  and  who,  as  Lord 
Chief-Justice  De  Greyf  upon  an  important 
occasion  said,  may  be  truly  called  the  Magna 
Oharta  of  liberty  of  persons  as  well  as  fortunes, 
amounts,   in  my  opinion,  to  a  demonstration, 


*  See  Comment.  IV.  chap.  i.  p.  2. 
t  See  3  Wilson  203. 

that 


THIRD    EDITION. 

that  all  those  learned  judges  have  mistaken  the 
law.  Sims  might  deserve  as  severe  a  punishment 
as  Midwinter ;  but  no  punishment  which  is  not  au- 
thorized by  law  ought  to  be  inflicted  on  any  man, 
and  the  point  is,  Whether  the  law  in  this  case  hath 
provided  the  same  punishment  for  both.  Mr. 
Justice  Blackstone,*  it  is  material  here  to  observe, 
adopts  the  distinctions  which  Mr.  Justice  Foster 
endeavours  to  establish,  and  he  lays  dUvm  these 
rules ;  "  That  when  the  benefit  of  clergy  is 
taken  away  from  the  offence^  (as  in  case  of 
murder,  buggery,  robbery,  rape  and  burglary,) 
a  principal  in  the  second  degree,  aiding  and 
abetting  the  crime,  is  as  weU  excluded  from  his 
clergy  as  he  that  is  principal  in  the  first  degree : 
but  that  where  it  is  only  taken  away  firom  the 
person  committing  the  offence,  (as  in  the  case  of 
stabbing,  or  committing  larciny  in  a  dwelling- 
house,  or  privately  from  the  person,)  his  aiders 
and  abettors  are  not  excluded;   thbough  the 

TENDERNESS  OF  THE  LAW,  WmCH  HATH  DETEB- 
KINED,  THAT  SUCH  STATUTES  SHALL  BE  TAKEN 
LTTEBALLY."  f 

In  the  above-mentioned  case  of  Eoyce,  who 
was  indicted  with  others  on  the  statute  1  Geo.  I. 
st.  2.  c.  5  for  beginning  to  demolish  and  pull 
down  a  dwelling-house,  I  have  not  the  least 


•  Comment.  IV.  chap.  28.  $  3. 
t  1  Hale  P.  C.  529.    Foster  356. 

doubt 
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doubt  but  that  the  court  rightly  determined, 
that  although  he  only  joined  with,  and  encou- 
raged and  abetted  other  persons  in  beginning  to 
demolish  and  pull  down  the  dwelling-house,  yet 
that  he  was  guilty  of  a  capital  offence ;  for  the 
fourth  section  of  the  statute  enacts,  ^^  That  if  any 
persons  unlawfully,  riotously  and  tumultuously 
assembled  together,  to  the  disturbance  of  the 
publick  peace,  shall  unlawfully  and  with  force 
demolish  or  pull  down,  or  begin  to  demolish  or 

pull  down any  dwelling-house ,   every 

such  demoUshing  or  pulling  down,  or  beginning 
to  demolish  or  pull  down,  shall  be  adjudged 
felony  without  benefit  of  clergy,  and  the  of- 
FENDEBS  THEBEiN  shall  be  adjudged  felons,  and 
shall  suffer  death,  as  in  case  of  felony,  without 
benefit  of  clergy."  The  words  of  this  statute  are, 
in  the  form  and  manner  of  expression,  remark- 
»eep.858,        ablv  siuillar  to  the  words  in  the  statute   26 

850.  itt,  428.  •^  .--r-r-.-r 

H.  Vlil.  c.  6.  against  buggery,  and  exclude 
from  the  benefit  of  clergy,  as  manifestly  as  that 
statute,  persons  present  aiding  and  abetting. 

I  am  sorry,  that  I  cannot  entertain  so  favour- 
able an  opinion  of  the  case  of  The  Coal-heavers, 
which  is  inserted  in  Mr.  Leach's  Cases  in  Crown- 
Law,  p.  61 — 63.  Seven  men  were  indicted  on 
the  statute  9  Geo.  I.  c.  22,  being  the  same  statute 
on  which  Midwinter  and  Sims  were  indicted,  for 
shooting  at  John  Green  in  his  dwelling-house, 
and  were  tried  at  the  Old  Bailey  in  1768.    Three 

of 
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of  them  were  proved  to  have  been  present  when 
the  others  fired,  but  they  had  not  been  seen  to 
use  any  fire-arms  themselves.  The  jury  found 
them  all  guilty,  and  the  judges,*  on  a  refer- 
ence to  them,  determined,  that  the  offence  of 
all  was  capital ;  and  they  were  all  executed. 
The  words  of  the  statute  are,  **If  any  person 
or  persons  shall  wilfuUy  and  maliciously  shoot  at 
any  person  in  any  dwelling-house,  or  other  place, 
every  person  so  offending,  being  thereof  lawfully 
convicted,  shall  be  adjudged  guilty  of  felony, 
and  shall  suffer  death,  as  in  cases  of  felony,  with- 
out benefit  of  clergy."  This  case  is  exactly 
similar  to  the  case  of  Midwinter  and  Sims ;  and 
if  Mr.  Justice  Foster's  opinion  in  that  case 
be  well  founded,  namely,  that  the  benefit  of 
clergy  is  taken  away  only  firom  persons  actually 
committing  the  offence,  it  follows  necessarily, 
that  three  of  those  men  suffered  a  more  severe 
punishment  than  the  law  authorizeth. 

The  reader  will  perceive,  that  many  of  the 
reasons  and  authorities  on  which  the  author 
relies  are  woven  into  his  Discourse  on  Accom- 
plices, and  will  excuse  the  repetition,  as  great 
injury  would  be  done  to  the  argument  by  omit- 
ting the  parts  inserted  in  that  Discourse. 


*  Sir  Michael  Foster  and  Sir  William  Blackstone  were  not  judges 
at  this  time.  The  former  died  Nov.  7,  1763,  and  the  latter  was 
made  a  judge  in  1770. 

The 
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The  second  case  added  in  this  edition  is  the 
case  of  John  Bell,  who  was  tried  at  the  Old  Bai- 
ley in  1753,  on  an  indictment  for  high  treason 
grounded  on  the  statute  8  <&  9  W.  III.  c.  26, 
for  having  in  his  custody  a  press  for  coinage 
without  any  lawM  authority  or  sufficient  excuse, 
and  was  convicted.  On  a  reference  to  the  judges 
two  questions  were  made,  on  the  first  of  which 
Lord  Chief-Justice  Eyder  differed  from  Mr. 
Justice  Foster  and  the  other  judges,  and  on  the 
second  he  and  Mr.  Justice  Foster  concurred  in 
opinion  against  the  others.  This  case  was  omit- 
ted by  the  advice  of  Lord  Hardwicke ;  and  in 
the  margin  of  the  copy  intended  for  the  printer 
the  author  hath  written  this  note :  ^^  I  am  satis- 
fied, that  the  chief-justice  upon  the  first  ques- 
tion, and  the  other  judges  upon  the  second, 
were  totally  mistaken.  A  great  man  formerly 
of  the  profession^  by  whose  advice  the  case  is 
omitted,  told  me,  that  he  hath  no  doubt  upon 
either  of  the  questions.  I  believe,  that  his  ad- 
vice proceeded  from  a  regard  to  the  judges,  or 
from  his  fear  of  establishing  a  bad  precedent  by 
the  authority  of  great  names,  though  he  did  not 
explain  himself  folly  upon  that  head.''  The 
case  is  shortly  mentioned  by  Lord  Mansfield  in 
1  Burrow  154.  "  In  indictments,  saith  he,  upon 
8,  9  W.  III.  c.  26.  for  having  a  coining-press, 
every  thing  which  shews,  that  the  defendant  had 
no  authority  must  be  negatively  set  out :  and  so 

it 
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it  was  done  in  the  indictment  of  Bell,  which 
was  lately  argaed  before  all  the  judges."  I  have 
no  recollection^  that  the  opinions  of  the  judges 
in  this  case  are  reported  in  any  book:  and 
therefore  as  the  points  are  of  real  importance, 
and  it  is  still  possible,  that  a  less  accurate  ac- 
count may  be  published,  and  especially  as  I 
received  directions  from  the  author  about  pub- 
lishing it  at  a  proper  time,  I  am  unwilling  to 
omit  the  present  opportunity  of  doing  it. 

The  last  of  the  new  cases  is  an  anonymous  one 
of  a  woman,  who  was  indicted  on  the  statute 
7  &  8  W.  m.  c.  41.  for  having  in  her  custody 
divers  pieces  of  canvas  marked  with  the  King's 
mark,  she  not  being  a  person  employed  to  make 
canvas  for  the  King's  use.  This  case  hath  some 
connection  with  Bell's  and  was  omitted  in  con- 
sequence of  the  omission  of  that  case.  It  is  of 
some  importance,  and  ought  now  to  accompany 
the  case  of  Bell. 


M.  DODSON. 

BOBWSLL  COUBT, 
July  20,  1792. 
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T  HOPE,  that  this  edition  of  Sir  Michael 
-^  Foster's  Report,  and  Discourses  on  the 
Crown-Law,  will  he  found  to  he  very  correct. 
I  have  used  great  diligence  for  that  purpose ; 
and  have  heen  considerahly  assisted  hy  the 
printed  copy  which  the  learned  author  used, 
and  which  he  hath  very  carefully  corrected. 
His  corrections  indeed  relate  principally  to  the 
punctuation,  and  to  slight  inaccuracies  in  the 
stile ;  hut  these  matters  deserve  to  be  regarded 
in  so  valuable  a  work.  In  pages  295  and  363 
the  reader  will  find  some  few  words  inclosed 
between  hooks,  which  were  added  by  the 
author.  Some  additional  notes  and  references 
I  have  made  in  the  margin,  which  will,  I  hope, 
be  found  to  be  an  improvement  to  the  work. 
However,  that  no  injury  may  thereby  be  done 

to 
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to  the  author,  the  additions  are  constantly  dis- 
tinguished as  such,  unless  they  are  merely 
designed  to  complete  references  which  were 
before  made. 

It  was  a  defect  in  the  former  edition  of  the 
argument  in  defence  of  the  practice  of  pressing 
mariners  for  the  pubUck  service,  that  most  of 
the  precedents  cited  from  Eymer's  Foedera  were 
cited  only  by  the  years  of  the  respective  Kings, 
and  not,  as  they  ought  also  to  have  been,  by  the 
pages  of  the  respective  volumes.  This  defect 
is  in  this  edition  supplied,  and  references  are 
also  made  to  many  authorities  in  Eymer,  which 
are  omitted  by  the  learned  author.  In  refer- 
ring to  Eymer,  I  use,  as  he  did,  the  second 
edition. 

Mr.  Barrington,  in  his  Observations  on  the 
more  ancient  statutes,  p.  335,  336,  seems  to 
blame  the  author  for  not  printing,  together  with 
his  argument,  the  records  cited  by  him  from 
Eymer ;  ^^  as,  saith  he,  an  abridgment  often 
mistates  or  misleadSy  and  few  will  take  the 
trouble  to  examine  the  originaL"  If  those 
records  had  remained  in  the  Tower  unpublished, 
such  a  method  of  proceeding  would  certainly 
have  been  very  proper ;  but  as  they  have  been 
long  in  print,  and  copies  of  them  are  in  many 
hands,  I  see  no  necessity  for  printing  at  length 
all  the  records  which  it  was  proper  to  cite :  and 
I  believe,  that,  as  in  this  case  the  abridgment 
was  made  by  a  person  of  so  much  learning 

and 
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and  integrity,  few  readers  would  be  under  any 
apprehension  of  finding  the  records  mistated 
in  such  a  manner  as  to  mislead.  ^^  In  the  first 
order,  saith  Mr.  Barrington,  which  is  cited, 
the  most  material  part  perhaps  to  prove  the 
power  of  pressing  is  not  stated."  And  after 
stating  the  abridgment  of  the  commission  to 
William  Barret  in  the  29th  of  Edw.  III.,  he 
adds,  ^^  That  upon  examining  the  original  in 
Bymer  affcer  this  follows;  Et  ad  omnes  quos 
in  hac  parte  contrarios  invenerit  seu  rehelles 
capiendtum  et  in  prisonis  nostris  mancipandum, 
in  eisdem  moraturos  quousque  de  eisdem  aliter 
duxerimus  demandandum."  This  is  certainly 
a  material  part  of  the  commission  :  but  I  cannot 
agree  with  this  Gentleman  in  thinking,  that  it 
is  the  most  material  part  to  prove  the  power  of 
pressing ;  for  if  the  commission  had  been  origi- 
nally drawn  without  these  words,  it  would  have 
been  almost  as  strong  a  proof  of  the  point  for 
which  it  was  cited,  that  is,  the  usage.  How- 
ever it  is  a  circumstance  proper  to  be  known ; 
and  I  can  add,  that  the  like  power  is  given  by 
many  other  commissions  in  Bymer. 

Mr.  Barrington  hath  made  objections  to  some 
other  passages  in  this  very  learned  and  accurate 
work ;  and  as  they  appear  to  me  not  to  be  well 
founded,  I  think  it  right  to  take  this  oppor- 
tunity  of  making  some  remarks  upon  them.  I 
will  take  them  in  the  order  in  which  they  lye  in 
the  fourth  edition  of  his  book. 

In 


8.  10. 
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In  p.  32.  Note  (k)  he  is  pleased  to  say, 
"  That  it  seems  to  be  a  very  extraordinary  con- 
struction of  the  statute  of  William  III,  which 
is  rather  insinuated  than  contended  for  by  Mr* 
Sea  Disc.  L  c.  8.   Justicc  Fostcr  lu  his  Treatise  on  Treason,  that 

the  Spiritual  Lords  need  not  be  summoned 
under  the  words.  All  who  have  a  right  to  sit 
and  vote  in  Parliament ;  which  I  apprehend, 
saith  he,  to  have  meant  only  the  making  it 
unnecessary  to  summon  Peers  who  were  minors 
or  professed  papists."  If  Mr.  Justice  Foster 
had  contended  or  insinuated,  that  the  Spiritual 
Lords  are  not  included  imder  the  words,  "All 
who  have  a  right  to  sit  and  vote  in  Parlia- 
ment," he  would  deserve  Mr.  Barrington's 
censure:  but  it  happens,  that  he  hath  neither 
contended  for  nor  insinuated  any  such  thing; 
for  Mr.  Barnngton,  by  omitting  in  one  part 
of  his  note,  and  changing  in  another,  a  word 
which  hath  great  influence  in  the  construction 
of  the  statute,  and  by  his  total  silence  in 
respect  to  the  provisoe  hereafter  cited,  hath 
been  guilty,  in  a  remarkable  manner,  of  ms- 
tating;  but  whether  his  design  in  so  doing 
was  to  MISLEAD,  I  Icavc  to  the  judgment  of 
others.  The  statute  doth  not  direct,  as  he 
asserts,  all  the  Lords  to  be  summoned,  but  all 
the  Peers,  who  have  a  right  to  sit  and  vote  in 
Parliament ;  and  Mr.  Justice  Foster  thought, 
that  the  Spiritual  Lords  are  not  included  under 

this 
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this  description,  being  of  opinion  that  they  are  ?rVB?a<^' 
not  Peers,  though  they  are  Lords  of  Parliament. 
He  likewise  thought,  that  as  the  Lords  Kilmar- 
nock, Cromartie  and  Balmerino  were  tried  in  the 
court  of  the  Lord  the  King  in  Parliament,  and 
not  in  the  court  of  the  Lord  High-Steward ;  and 
as  the  statute  of  7  W.  HI.  c.  3.  s.  12.  provides, 
'*  That  neither  that  act,  nor  any  thing  therein 
contained  shall  any  way  extend,  or  be  construed 
to  extend  to  any  impeachment,  ob  other  Pbo- 

OEEDINGS    IN    PaBLIAMENT    IN     ANT    KiND    WHAT80- 

EVEB,"  it  was  as  unnecessary  to  summon  the 
Peers  as  the  Spiritual  Lords.  This  opinion  he 
hath  strongly  intimated,  not  only  in  the  passage 
to  which  Mr.  Harrington  refers,  but  also  in  his 
report  of  Lord  Ferrers's  case,  p.  148 — 160: 
and  I  believe,  that  all  who  will  carefully  ex- 
amine the  subject  will  be  convinced,  that,  in 
point  of  law,  those  Lords  were  no  more  intitled 
to  the  benefit  of  the  statute  of  K.  William, 
than  Lord  Lovat,  who  was  tried  upon  an  im- 
peachment, was. 

When  Mr.  Harrington  shall  have  re- considered 
the  subject,  Mr.  Justice  Foster's  construction 
of  the  statute  wUl  not  perhaps  appear  extra- 
ordinary to  him  :  perhaps  indeed  it  may  appear 
to  him  more  extraordinary,  that  a  very  different 
construction  was  put  upon  it  by  the  three 
learned  judges  (Sir  William  Lee,  Sir  John  Willes 
and   Sir   Thomas    Parker)   who   attended    the 

committee 
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2SdtaJ»^       committee  of  the  House  of  Lords  in  the  case  of 

^**^'''-     Lord  Kilmarnock  and  others. 

In  p.  66.  note  (d)  having  mentioned  Egan 
and  Salmon,  who  on  the  8th  of  March  1756 
stood  in  the  pillory,  Mr.  Barrington  observes, 
"  That  the  offence  of  these  criminals  was  un- 
doubtedly of  the  most  atrocious  nature ;  nor  do 
I  see,  saith  he,  why  they  might  not  have  been 
indicted  for  murder,  notwithstanding  Mr.  Justice 
Foster  hath  in  his  Eeports,  p.  132,  intimated 
his  opinion,  that  such  an  indictment  would  not 
lye,  and  chiefly  because  there  is  no  such  pre- 
cedent." As  to  this  observation,  I  have  only 
to  remark,  that  Mr.  Justice  Foster's  opinion 
in  relation  to  Macdaniel,  Berry  and  Jones,  (for 
Mr.  Barrington  mistakes  in  supposing,  that 
there  was  any  foundation  for  indicting  Egan 
and  Salmon  of  murder,)  is  strongly  supported 
by  Sir  Edward  Coke,  who  informs  us  (3  Inst. 
48.),  That  to  procure  the  death  of  an  innocent 
person  by  giving  false  evidence  against  him  was 
not  holden  for  murder  in  his  time. 

In  p.  487.  Mr.  Barrington  arraigns  the  deci- 
sion in  the  case  of  John  Howard,  which  is 
reported  by  Mr.  Justice  Poster  in  p.  77,  78. 
Howard  was  indicted  at  the  Old  Bailey  on  the 
statute  of  10  &  11  W.  IIL  c.  23.  for  privately 
stealing  goods  in  a  warehouse.  The  judges  pre- 
sent were  of  opinion,  that  by  the  word  warehouses 
in  the  statute  are  meant,  not  mere  repositories 

for 
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for  goods,  bat  such  places  where  merchants  and 
other  traders  keep  their  goods  for  sale  in  the 
nature  of  shops,  and  whither  customers  go  to 
view  them.  But  it  seems  to  Mr.  Barrington, 
**That  distant  warehouses  were  those  which 
were  particularly  intended  to  be  protected  by  the 
statute,  as  the  statute  3  W.  III.  c.  9.  expressly 
extended  to  shops  or  warehouses  adjoining  to 
dwelling-houses."  The  force  of  this  argument 
I  take  to  consist  in  this,  that  unless  distant 
warehouses  are  considered  as  intended  by  the 
statute  of  the  10th  and  11th  of  K  William,  this 
statute  hath  no  effect,  as  the  former  statute 
provides  for  warehouses  adjoining  to  dwelling- 
houses.  But  this  is  far  from  being  the  case ;  for 
the  statute  of  10  &  11  W.  III.  takes  away  the 
benefit  of  clergy  from  a  person  pnv at ely  steaUng 
in  a  warehouse  to  the  value  of  5^.  whereas  the 
former  statute  had  taken  away  clergy  only  in 
the  case  of  breaking  the  warehouse  and  stealing 
therein  to  that  value.  And  a  strong  argument, 
in  confirmation  of  the  opinion  of  the  judges  in 
Howard's  case,  may  be  drawn  from  the  preamble 
of  the  statute  on  which  he  was  indicted.  It 
recites,  that  the  crime  of  stealing  goods  privately 
out  of  shops  and  warehouses^  commonly  called 
SHOPLIFTING,  was  of  late  years  much  increased ; 
and  from  this  manner  of  expression  it  seems  to 
follow  clearly,  that  the  warehouses  intended  by 

b  the 
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the  act  are  such,  and  such  only,  as  are  used  in 
the  nature  of  shops. 

I  come  now  to  Mr.  Barrington's  last  objec- 
tion. Having  in  p.  524  cited  the  13th  section 
of  the  statute  of  1  Edw.  VI.  c.  12,  by  which  it 
is  enacted,  That  all  wilful  kiUing  by  poisoning 

shall  be  adjudged  wilful  murder  of  malice 

prepensed,  he  adds,  **  What  could  have  been  the 
occasion  of  this  very  extraordinary  clause  must 
naturally  be  asked  by  every  one  who  reads  it. 
p.  68, 09.  Mr.  Justice  Foster  in  his  Reports  hath  taken 
notice  of  the  different  opinions  of  Coke,  Kelyng 
and  Holt  on  this  part  of  the  law,  with  none  of 
which  he  appears  to  be  satisfied,  though  it 
should  seem  to  be  doubtful  whether  his  own 
solution  of  the  difficulty  may  have  been  more 
liajppy.''  I  have  carefully  considered  what  Mr. 
Barrington  hath  advanced  on  this  subject,  and 
must  say,  that  the  solution  proposed  by  Mr. 
Justice  Foster  appears  to  me  not  only  to  be  more 
happy  than  those  proposed  by  Coke,  Kelyng  and 
Holt,  and  by  Mr.  Barrington,  but  to  be  a  clear 
and  satisfactory  solution  of  the  difficulty.  Mr. 
Barrington  asks.  Whether  killing  by  poison  did 
not  continue  a  murder  by  the  common-law  after 
the  repeal  of  the  statute  of  Henry  VHI,  which 
had  made  it  high  treason  ?  And  whether  if  a  mis- 
demeanour be  made  a  felony  by  a  statute,  which 
is  afterwards  repealed,  it  doth  not  continue  a 

misdemeanour 
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misdemeanour  as  before  ?  The  answers  which 
Mr.  Barrington  would  give  to  these  questions  are, 
I  doubt  not,  the  true  answers.  But  the  great 
question  remains ;  Whether,  after  the  repeal  of 
the  statute  of  Henry  VIII,  killing  by  poison  would 
have  been  ousted  of  clergy,  if  no  express  provi- 
sion had  been  made  for  that  purpose,  the  benefit 
of  clergy  having  been  taken  from  murder  while 
killing  by  poison  was  not  murder,  but  high  trea- 
son ?  Mr.  Justice  Foster  was  of  opinion,  that  it 

• 

would  not  have  been  ousted  of  clergy,  and  he 
hath  supported  his  opinion  in  a  masterly  manner ; 
and  I  conceive,  that  the  judges  in  the  reign  of 
Q.  Anne  determined  upon  like  grounds,  that, 
though  by  the  statute  of  31  EKz.  c.  12.  acces- 
saries afber  the  fact  in  horse-stealing  are  ousted 
of  clergy,  yet  that  a  person  knowingly  receiving 
a  stolen  horse,  who  by  subsequent  statutes  is 
made  an  accessary  after  the  fact,  is  not  ousted, 
such  receiver  not  being  an  accessary  in  the  time 
of  Q.  Elizabeth,  and  the  benefit  of  clergy  not 
being  taken  from  him  by  the  statutes  which  make 
him  an  accessary.     See  Disc.  III.  c.  3.  s.  6. 

Having  made  these  short  remarks  on  Mr. 
Barrington' s  unmerited  reflections,  I  will  add, 
that  I  wish,  as  the  learned  author  wished,  that 
every  mistake  in  his  book  may  be  discovered : 
and  I  will  conclude  this  preface  with  pointing 
out  a  mistake,  which  he  would  certainly  have 
corrected,  if  it  had  been  observed  before  his 

death 
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death.  In  his  last  Discourse  p.  397,  he  repre- 
sents Sir  Matthew  Hale  as  supposing,  that  Sir 
EaJph  Grey  was  punished  in  the  time  of  Edward 
IV.  for  treasons  committed  against  Henry  VI. 
in  aid  of  Edward.  But  Sir  Matthew  Hale  doth 
not  make  this  supposition,  ffis  supposition 
is,  that  Sir  Balph  was  punished  in  the  time  of 
Edward  as  well  for  treasons  committed  against 
Henry  as  against  Edward ;  but  not  that  the 
treasons  against  Henry  were  committed  m  aid 
of  Edward. 

This  must  be  admitted  to  be  a  mistake ;  but 
it  ought,  at  the  same  time,  to  be  observed,  that 
it  is  a  mistake  of  no  consequence  to  the  argu- 
ment ;  it  amounting  to  no  more  than  this,  that 
Sir  Matthew  Hale  is  not  guilty  of  a  mistake, 
which  Sir  Michael  Foster  hath  imputed  to  him. 


M.    DODSON. 
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T  NOW  submit  to  publick  censure  a  report  of 
-^  a  few  Crown  Cases,  which,  for  the  most 
part,  have  fallen  within  my  own  observation, 
and  in  which  I  have  taken  some  share.  What 
other  notes  I  have  taken  merely  for  my  own  use 
are  too  crude  and  imperfect  to  admit  of  a  pub- 
lication ;  and  as  I  have  neither  leisure  nor  incli- 
nation to  revise  them,  they  will  never  see  the 
light. 

I  have  in  this  Eeport  taken  a  larger  scope, 
and  entered  more  fully  into  the  state  of  many 
of  the  cases  and  the  reasoning  on  them,  than 
most  of  my  contemporaries  have  done  ;  and  this 
hath  sometimes  drawn  me  into  a  greater  length 
than  they  have  allowed  to  themselves.  Brevity 
I  have  endeavoured  to  consult,  as  far  as  my 
subject  will  admit  of  it  :  but  the  affectation  of 
brevity  at  the  expence  of  perspicuity  can  answer 
no  valuable  purpose. 

Learned 
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Learned  men  who  have  employed  their  time 
in  transmitting  to  posterity  with  accuracy,  pre- 
cision and  true  judgment  a  history  of  cases  of 
weight  and  difficulty  falling  within  their  own 
experience,  have  been  real  benefactors  to  the 
publick ;  and  their  memory  is  and  ever  will  be 
treated  with  due  esteem :  but  many  of  the  hasty, 
indigested  things  called  Reports  of  Adjudged 
CdseSj  not  deserving  the  name  of  tolerable 
abridgmenfSj  stuffed,  as  they  frequently  are, 
with  the  obiter  opinions  of  judges  upon  the 
breaking  of  a  case,  which  probably  never  pro- 
ceeded beyond  one  slight  argument, these 

things  and  others  of  the  like  kind,  mere  fragments 
of  learning,  the  rummage  of  dead  men's  papers, 
or  the  first  essays  of  yoimg  authors,  have  been 
the  bane  and  scandal  of  the  law  considered  as 
a  science  founded  on  principle.  They  burden 
the  memory,  or  possibly  may  swell  the  common- 
place ;  but  not  entering  with  due  precision  into 
the  merits  of  the  question,  they  leave  the  judg- 
ments uninformed,  and  fmrnish  materials  for 
endless  altercation.  They  are,  if  I  may  be 
allowed  the  expression,  the  ignes  fattd  of  the 
profession ;  they  always  bewilder  the  reader  and 
frequently  mislead  him. 

I  have  in  a  few  instances  taken  the  liberty  of 
subjoining  to  the  report  of  the  case  some  obser- 
vations of  my  own  by  way  of  proof  or  illustra- 
tion, and  sometimes  of  censure.      I  make  no 

apology 
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apology  for  this  freedom.  I  wish  the  ablest 
of  our  reporters  had  more  frequently  taken  the 
same. 

In  reporting  the  arguments  of  counsel  or  the 
opinion  of  the  judges,  I  have  not  scrupulously 
followed  the  stile  and  method  of  the  speaker.  I 
hope  however  the  reader  will  do  me  the  justice  to 
believe,  that  the  substance  of  what  was  delivered 
is  faithfully  reported,  but  for  the  most  part  in 
my  own  words.  Every  defect  therefore  in  point 
of  method  or  expression,  which  the  reader  will 
meet  with,  I  alone  am  answerable  for ;  though 
I  flatter  myself  the  learned  gentlemen  whose 
sentiments  I  have  delivered  in  my  own  stile  and 
method  will  not  often  find  themselves  or  their 
characters  greatly  wronged  in  that  respect. 

The  discourses  which  follow  the  report  were, 
for  the  most  part,  written  some  years  ago  at 
different  times ;  as  leisure  served  or  inclination 
led  me  in  the  choice  of  my  subject. 

I  never  intended  to  travel  through  a  regular 
system  of  the  crown-law.  It  is  a  journey  not 
to  be  undertaken  by  any  man  in  a  public 
employ,  and  already  fax  advanced  in  years.  I 
am  therefore  content  to  make  myself  account- 
able for  a  few  plain  discourses  upon  some  of  the 
more  interesting  branches  of  that  part  of  the 
laW|  and  of  the  most  general  concernment :  I 
mean  such  parts  of  the  statute  of  treasons  as 
I    have    considered,    many   I    have    purposely 

omitted, 
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omitted,  and  the  doctrine  of  homicide  in  all  its 
branches. 

If  what  1  have  oflfered  upon  these  subjects 
may  serve  to  remind  gentlemen  of  rank  and 
character  in  the  profession,  of  what  their  own 
reading  and  experience  may  have  suggested,  and 
at  the  same  time  to  lead  young  gentlemen  into 
a  right  method  of  arranging  their  ideas,  and  re- 
ducing what  they  read  or  hear  to  the  well-known 
principles  of  law  and  sound  policy,  my  end,  as 
far  as  regards  the  profession,  will  be  answered. 

But  I  confess  my  views  were  carried  some- 
thing farther. 

The  learning  touching  these  subjects  is  a 
matter  of  great  and  universal  concernment.  It 
merits,  for  reasons  too  obvious  to  be  enlarged 
on,  the  attention  of  every  man  living.  For  no 
rank,  no  elevation  in  life,  and,  let  me  add,  no 
conduct,  how  circumspect  soever,  ought  to  tempt 
a  reasonable  man  to  conclude,  that  these  in- 
quiries do  not,  nor  possibly  can,  concern  him. 
A  moment's  cool  reflection  on  the  utter  in- 
stability of  human  affairs,  and  the  numberless 
unforeseen  events  which  a  day  may  bring  forth, 
will  be  sufficient  to  guard  any  man,  conscious 
of  his  own  infirmities,  against  a  delusion  of  this 
kind.  Those  therefore  whose  birth  or  fortunes 
have  happily  placed  them  above  the  study  of 
the  law,  ds  a  profession^  will  not  be  offended  if 
I  presume,  that  discourses  on  these  subjects,  in 

preference 
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preference  to  every  other  branch  of  the  law, 
demand  their  attention. 

I  have,  in  the  prosecntion  of  these  subjects, 
endeavoured  rather  to  ground  myself  upon  prin- 
ciples of  law  and  sound  policy  than  on  the  bare 
authority  of  former  writers  ;  who  will  frequently 
be  found  contradicting  each  other,  and  some- 
times  themselves. 

I  have  endeavoured  likewise  to  clear  up  a  few 
points  which  have  long  lain  under  some  obscu- 
rity; and  where  I  diflfer  from  authors  whose 
merit  I  acknowledge,  and  whose  memory  I 
highly  value,  I   always  do  it  with  diffidence;  . 

and  never  without  offering  my  reasons,  which 
are  submitted  to  the  judgment  of  the  learned. 

The  MSS.  cited  in  the  following  papers,  I 
am  satisfied,  are  genuine.  Copies  of  them  are 
in  many  hands :  and  I  doubt  not  the  citations 
will  appear  to  have  been  faithfully  made.  If 
the  freedom  I  have  taken  with  them  needeth 
any  apology,  they  have  been  of  considerable 
service  to  me ;  they  have  given  me  light  upon 
many  points,  which  the  printed  reports  do  not 
afford ;  and  they  are  the  remains  of  gentlemen 
eminent  in  the  profession.  For  these  reasons 
I  was  unwilling  they  should  be  wholly  lost  to 
the  publick. 

K  Chief-Justice   Hale's  health   or  leisure  in 

the  decline  of  his  years  had  permitted  him  to 

revise  his  History  of  the  Pleas  of  the  Crown, 

and 
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and  to  render  it  as  correct  as  his  great  abilities 
would  have  enabled  him  ;  or  perhaps  had  that 
valuable  work  been  published  as  correctly  as  he 
left  it,  I  mean  from  the  transcript  corrected 
and  improved  in  great  measure  with  his  own 
hand,  (the  whole  probably  under  his  direction , 
certainly  found  among  his  papers  after  his 
death) ;  in  either  of  these  cases  every  attempt 
of  this  kind  might  have  been  judged  altogether 
needless. 

But  the  corrected  copy,  which,  the  editor  tells 
us,  was  bound  up  in  seven  small  folio  volumes, 
was  TOTALLY  laid  aside,  and  the  work  published 
from  what  he  calls  the  author's  original  MS, 
comprized  in  one  thick  folio  volume]  in  other 
words,  from  his  foul  draught  The  reasons 
given  by  the  editor  for  this  procedure  are  too 
weak  to  merit  a .  serious  answer.  An  answer 
however  is  ready  if  it  be  thought  necessary. 

At  the  time  of  the  learned  authors  death, 
when  matters  were  fresh  in  memory,  and  when 
the  persons  best-acquainted  with  his  MSS.  were 
living,  the  transcript  was  certainly  considered  as 
the  genuine  MS.  Bishop  Burnet,  who  doubtless 
had  his  information  from  those  who  best-knew, 
hath  placed  the  seven  volv/mes  in  a  catalogue 
of  the  author's  MSS.  published  very  soon  after 
his  death,  without  the  least  mention  of  the 
thick  folio  volume,  which  having  been  trans- 
cribed, and  the  transcript  corrected,  was  probably 

laid 
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laid  aside,  as  ford  draughts  after  transoription 
commonly  are,  unless  they  are  destroyed  :  which 
perhaps  may  be  the  better  way ;  for  an  author 
must  have  less  sensibility  under  public  censure 
than  wise  and  good  men  generally  have,  who 
can  be  content  "  to  be  sent  to  his  account  with 
all  his  imperfections  on  his  head." 

I  hope  these  short  observations  on  the  unkind 
treatment  which  the  learned  judge  hath  met 
with  from  his  publisher  may  serve  as  my  own 
apology  for  the  present  publication. 

I  intended  it  likewise  as  some  apology  for  that 
truly  valuable  man :  for  if  the  reader  hath 
observed  any  mistakes,  inconsistencies  or  need- 
less repetitions  in  the  summary  or  history ^  he  will 
do  the  learned  author  the  justice  to  remember, 
that  in  the  outlines  of  a  work  of  such  extent  and 
variety  some  inaccuracies  of  this  kind  are  almost 
unavoidable.  These  common  candour  will  ex- 
cuse, since  the  author's  last  thoughts  upon  the 
subject  have  been  suppbbssed  :  and  one  may 
venture  to  say  for  him,  now  he  cannot  speak 
for  himself,  that  the  summary ^  a  collection  of 
extracts  hastily  put  together  at  different  times, 
and  in  the  hurry  of  a  publick  employ ;  mere 
hints  for  private  use,  though  thrown  into  some 
method,  and,  for  the  most  part,  placed  xmder 
proper  heads,  (as  his  collections  upon  every 
subject  generally  were,)  was  never  intended  for 
the  press  nor  fitted  for  it ;  and  that  the  history 

itself 
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itself  was  not  intended  by  him  for  publick  view 
in  the  dress  in  which  it  now  appeareth. 

The  observations  on  certain  passages  in  Lord 
Chief-Justice  Hale's  works  have  long  lain  by 
me,  and  possibly  in  the  opinion  of  some  of  my 
readers  come  out  somewhat  unseasonably  at  this 
juncture.  The  cause  of  the  pretender  seems 
now  to  be  absolutely  given  up.  I  hope  in  God 
it  is  so.  But  whether  the  root  of  bitterness, 
the  principles  which  gave  birth  and  growth  and 
strength  to  it,  and  have  been  twice  within  our 
memory  made  a  pretence  for  rebellion  at  seasons 
very  critical, — whether  those  principles  be  totally 
eradicated  I  know  not.  These  I  encounter  in 
that  discourse  by  shewing,  that  certain  historical 
fELcts,  which  the  learned  judge  hath  appealed 
to  in  support  of  them,  either  have  no  foundation 
in  truth;  or,  were  they  true,  do  not  warrant 
the  conclusions  drawn  from  them. 

The  passages  I  animadvert  upon  have  been 
cited  with  an  uncommon  degree  of  triumph, 
by  those  who,  to  say  no  worse  of  them,  from  the 
dictates  of  a  misguided  conscience,  have  treated 
the  revolution  and  present  establishment  as 
founded  in  usurpation  and  rebellion ;  and  they 
are  in  every  student's  hand.  Why  therefore 
may  not  a  good  subject,  be  it  in  season  or  out  of 
season,  caution  the  younger  part  of  the  pro- 
fession against  the  prejudices  which  the  name  of 
Lord  Chief- Justice  Hale,  a  name  ever  honoured 

and 
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and  esteemed,  may  otherwise  beget  in  them  ? 
I,  for  my  part,  make  no  apology  for  the  freedom 
I  have  taken  with  the  sentiments  of  an  author, 
whose  memory  I  can  love  and  honour  without 
adopting  any  of  his  mistakes  upon  the  subject 
of  government. 

It  cannot  be  denied,  and  I  see  no  reason  for 
making  a  secret  of  it,  that  the  learned  judge 
hath  in  his  writings  paid  no  regard  to  the 
principles  upon  which  the  revolution  and  pre- 
sent happy  establishment  are  founded.  The 
prevailing  opinions  of  the  times  in  which  he 
received  his  first  impressions  might  mislead 
him :  and  it  is  not  to  be  wondered  at,  if  the 
detestable  use  the  Parliament-army  made  of  its 
success  in  the  civil  war  did  contribute  to  fix  him 
in  the  prejudices  of  his  early  days :  for  in  the 
competition  of  parties  extremes  on  one  side 
almost  universally  produce  their  contraries  on 
the  other;  and  even  honest  minds  are  not 
alwajrs  secured  against  the  contagion  of  party- 
prejudice. 

But  it  matters  not  with  us,  whether  his 
opinion  was  the  effect  of  prejudices  early  enter- 
tained or  the  result  of  cool  reflection  ;  since  the 
opinion  of  no  marf,  how  great  or  good  soever, 
is  or  ought  to  be  the  sole  standard  of  truth.  He 
was  undoubtedly  very  great  in  his  profession ; 
and,  which  raiseth  even  a  great  character 
infinitely  higher  in  point  of  real  merit  and  just 

esteem. 
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esteem,  he  was  in  every  relation  of  life  a  good 
man ;  though  the  rectitude  of  his  intentions, 
while  under  the  strong  bias  of  early  prejudices, 
might  sometimes  betray  him  into  great  mis- 
takes.* 

I  hope  therefore  the  young  gentlemen  of  the 
same  honourable  profession,  for  whose  service 
those  observations  are  principally  intended,  will 
take  the  writings  of  the  learned  judge  into  their 
hands,  not  barely  with  a  just  opinion  of  his 
great  merit,  but  with  an  honest  resolution  to 
exempUfy  in  their  own  conduct  the  valuable 
parts  of  his  character. 

And  I  flatter  myself,  that  the  leisiure  of  a 
long  vacation  will  not  be  thought  to  have  been 
utterly  mispent  in  revising  and  completing 
that  discourse.  It  may  at  least  serve  to  guard 
young  and  unexperienced  minds  against  some 
impressions,  which  a  modest  deference  to  the 
opinion  of  so  great  an  author  may  have  made 
upon  them. 


M.    FOSTEK. 


Serjeants- J  tin, 
I^b.  27.  17G2. 


*  See  the  Trial  of  the  Witches  at  St.  Edmonds-Bmy  before  him 
in  March  1664. 


N.B. 
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N.  B.  The  reader  is  desired  to  take  notice, 
that  most  of  these  papers  having  been  written 
many  years  ago,  and  the  whole  in  a  manner  com- 
pleted before  the  accession  of  his  present  Majesty, 
whenever  I  use  the  words  The  late  King  or  words 
of  the  like  import,  I  mean  King  Geobge  the 
First.  I  need  not  after  this  caution  say,  that 
by  every  expression  intended  to  denote  the  King 
upon  the  throne,  I  mean  his  late  Majesty. 

In  citing  the  State  Trials,  I  make  use  of  the 
edition  of  1730  for  the  6  first  volumes,  and  that 
of  1736  for  the  7th  and  8th. 


ADVER- 
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Published  by  the  Author  very  soon  after  the 

first  Edition  came  oat. 


SINCE  the  publication  of  this  work  I  have 
been  favoured  with  the  perusal  of  Lord 
Hale's  original  MS,  all  written  with  his  own 
hand;  and  also  of  the  transcript  bound  up  in 
seven  small  folio  volumes  corrected  to  near  the 
middle  of  the  third  volume  by  the  author  him- 
self, as  appears  by  many  interlineations  and 
marginal  additions,  all  likewise  of  his  hand- 
writing. 

Upon  a  careful  perusal  of  these  MSS,  (a  task 
I  could  not,  in  my  present  circumstances,  have 
easily  gone  through  without  the  assistance  of  a 
young  gentleman,  who,  if  I  do  not  greatly 
flatter  myself,  will  in  due  time  make  some  figure 
in  the  profession,)  I  am  satisfied,  that  I  was 
over-hasty  in  saying,  as  I  do  in  my  preface,  That 
the  corrected  copy  was  totally  laid  aside ^  and  the 

worJx 
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work  published  from  the  original  MS,  comprized 
in  one  thick  folio  volume.  This  mistake,  which 
I  am  heartily  sorry  for,  I  was  led  into  by  the 
editor's  confased  and  inaccurate  manner  of 
writing  in  this  part  of  his  preface.  "  The  reader, 
he  saith,  may  be  assured,  that  the  edition  here 
offered  to  the  publick  is  printed  faithfully 
from  the  author's  original  MS,  which  consists 
of  one  thick  folio  volume  all  in  our  author^ s  ovm 
handtpritvngJ^  This  led  me  to  say,  that  the 
transcript  was  totally  laid  aside  :  for  if  the  work 
was  faithfully  published  from  the  original  MS, 
what  use  can  the  reader  suppose  to  have  been 
made  of  the  transcript  ? 

The  editor,  it  is  true,  speaking  of  the  transcript 
a  few  lines  lower  doth  say,  '^  This  transcript 
therefore  so  far  as  revised  and  corrected  by  our 
authoTi  and  no  farther,  may  be  deemed  the 
original  finished  and  perfected."  If  he  had 
added,  that  the  corrections  are  inserted  in  this 
editiony  or  had  used  words  of  the  like  import,  I 
should  have  made  no  sort  of  doubt  of  it:  but 
this,  for  a  teason  I  shall  presently  offer,  could 
not  be  said  with  truth.  I  find  that  all  the 
passages  which  are  authenticated  by  the  author's 
corrections  and  additions,  except  two,  are  in- 
serted in  the  print.  One  of  these,  which,  in  my 
opinion^  carries  with  it  evident  marks  of  authen- 
ticity, is  in  the  first  volume  of  the  transcript 
towards  the  end,  and  takes  up  near  eight  pages, 
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It  turns  npon  the  question,  Who  is  or  is  not  a 
King  within  the  statute  of  treasons  ? 

It  is  too  long  to  he  inserted  in  this  place : 
and  as  the  most  material  parts  of  it  have  heen 
long  in  print,  I  shall  spare  myself  the  trouble  of 
transcribing  it. 

Many  passages  which  occur  in  these  pages  are 
indeed  inserted  in  the  print,  but  not  in  the  order 
in  which  they  are  in  the  transcript ;  particularly 
that  touching  the  deposal  and  pretended  resig- 
nation of  Edward  II,  the  most  exceptionable 
part  of  the  whole  work.  But  far  the  greatest 
part  of  them  are  totally  omitted. 

I  forbear  to  enter  farther  into  a  minute  and 
critical  inquiry  touching  the  authenticity  of 
these  pages,  because  I  am  not  willing  to  revive 
a  question  which  hath  long  lain  asleep;  and 
which,  through  a  happy  change  of  times  and 
circumstances,  is  now  become  a  matter  of  no 
sort  of  importance  to  the  publick ;  namely,  what 
were  the  author's  private  sentiments  touching 
certain  political  questions  which  never  were, 
nor  in  the  nature  of  things  ever  can  be,  the 
subject  of  litigation  in  Westminster -Hall. 

The  other  passage  which  I  have  excepted  is 
near  the  beginning  of  the  second  volume  of  the 
transcript,  and  mentions  shortly  divers  reasons 
in  support  of  the  opinion  of  the  majority  of  the 
judges  in  the  case  of  Messenger  and  others,  who 

Sol  xlAl6 

184, 136.  ^gj.^  indicted  of  high  treason  for  pulling  down 

bawdy- 
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bawdy-houses  in  the  time  of  Charles  11.  This 
passage,  though  it  appears  in  the  author's  hand- 
writing and  is  copied  by  the  transcriber,  is 
hkewise  omitted. 

Before  I  conclude  this  advertisement  I  gladly 
embrace  the  opportunity  it  affords  me  of  doing 
some  justice  to  the  memory  of  the  learned 
author.  I  have  at  the  bottom  of  page  397 
observed,  that  some  words  placed  between  hooks 
in  the  report  of  Sir  Ealph  Grey's  case  from 
the  year-book  are  omitted  by  him.  They  are 
omitted  in  the  print  and  likewise  in  the  tran- 
script :  but  I  am  satisfied,  that  this  omission  was 
not  wilfully  made  or  with  the  least  intention 
to  mislead  the  reader.  The  author's  known 
character  sufficiently  secures  him  against  any 
imputation  of  that  kind.  But  there  is  another 
circumstance  which  strongly  inclines  me  to 
think,  that  the  omission  was  owing  to  mere 
inadvertency  in  the  hurry  of  composing  or 
transcribing ;  for  in  a  loose  sheet,  found  among 
the  author's  papers,  undoubtedly  of  his  hand- 
writing, copies  whereof  are  in  many  hands,  the 
case  of  Sir  Ralph  Grey  is  cited,  and  the  whole 
passage  as  it  stands  in  the  year-book  is  faith- 
fully transcribed.  Mistakes  and  omissions  of 
this  kind  the  best  of  authors,  especially  in  long 
works,  are  sometimes  subject  to,  and  common 
candour  obligeth  us  to  impute  them  to  the 
true  cause. 

Non 
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Non  ego  paucia 

Off&ndar  mcuuUa^  quas  aut  inowria  fudit^ 
Aut  huimana  parwn  catnt  natura, 


N.  B.  The  original  MS.  with  the  Transoript 
in  7  volumes  will,  for  the  satisfaction  of  the 
curiouSy  be  lodged  in  the  British  Museum  for  a 
few  months. 


VACATION 

AFTEB 

TEINITY     TEEM,     1746 


19  Geo.  11.  0.  9. 


DURING  the  rebellion,  which  began  in  Scotland  in  the  Pnparatoiy 
summer  1745,   an  act  passed  impowering  his  Majesty  triff of  reiwia. 
to  issue  commissions  for  trying  the  rebels  in  any  county  of  the 
kingdom,  in  the  same  manner  as  if  the  treasons  had  been 
committed  in  that  county. 

Pursuant  to  this  act,  a  commission  of  oyer  and  terminer,  and 
gaol-delivery,  for  the  county  of  Surry,*  passed  the  great  seal 
about  the  latter  end  of  Trinity  term.  It  was  directed  to  every 
privy-counsellor  by  name,  to  all  the  judges,  and  to  some 
private  gentlemen,  impowering  them,  or  any  three  of  them, 
{quorum  un*  etc.)  to  execute  the  commission. 

The  precept  was  signed  by  the  three  chiefs  and  the  three 
senior  judges,  and  was  returnable  the  23rd  day  of  June  1746 ; 
which  made  fifteen  days  exclusive  between  the  teste  and 
return. 

This  was  ordered  on  great  deliberation  and  search  of  pre- 
cedents. 

On  that  day  most  of  the  judges  met  at  Serjeants  Inn ;  and 
from  thence  proceeded  in  order  of  seniority  to  the  court-house 
at  Saint  Margaret's  Hill  in  the  borough  of  Southwark. 

Lord  Chief  Justice  Lee  gave  the  charge ;  and  the  grand 
jury  found  bills  against  the  Earls  of  Kilmarnock  and  Ci*omartie, 
and  the  Loi  d  Balmerino :  which  bills  were  soon  afterwards 
removed  by  certiorari  into  Parliament. 

On  the  two  following  days  bills  of  indictment  were  found 
against  thirty-six  of  the  principal  rebels  taken  at  Carlisle ;  and 
again  stone  David  Morgan,  a  barrister-at-law,  who  was  taken 
in  Staffordshire. 

The  prisoners  were  then  brought  to  the  bar  and  informed 
that  bills  were  found  against  them,  of  which  they  should 
soon  have    copies;    and   the    court    adjourned  to   that  day 

*  Another  oommission  of  the  like  kind  issued  at  the  same  time  for 
Middlesex  ;  but  there  were  no  proceedings  on  it. 

A  se'nnight : 


2  THE    REPORT. 

se'nnight:  and  copies  of  the  indictments  with  the  caption 
were  delivered  the  same  day  to  the  prisoners  after  the  court 
rose. 

By  this  measure  the  prisoners  had  copies  of  their  indictments 
five  da3rs  before  their  arraignment,  exclusive  of  that  day  and  of 
the  day  copies  were  delivered,  and  also  exclusive  of  the  inter- 
vening Sunday.  This  was  done  ex  majori  caiUela,  and  in  favour 
of  life,  Sunday  not  being  a  day  on  which  the  prisoners  may 
be  presumed  to  be  advising  with  counsel  and  preparing  for 
their  defence.  It  was  so  done  upon  the  commission  which  sat 
the  same  summer  in  the  North;  and  has  been  done  upon  a 
like  commission  in  the  North  after  the  rebellion  of  1715.  But 
the  statute  doth  not  require  this  caution  with  regard  to  Sunday, 
nor  is  it  of  absolute  necessity  ;  though  in  cases  of  life  it  is  best 
to  follow  precedents,  if  the  time  will  allow  of  it. 

juijSrd.  Upon  the  adjournment  day  the  prisoners  were  severally 

arraigned.  Three  pleaded  guilty.  The  rest  pleaded  not  guilty ; 
and  each  of  them  produced  an  affidavit,  to  which  they  were 
sworn  in  court,  setting  forth  that  a  material  witness  or  witnesses 
(naming  the  witnesses  and  the  places  of  their  abode)  would  be 
wanted  for  their  defence ;  and  their  counsel,  who  had  before 
been  assigned  them,  moved  that  their  trials  might  be  put  o£E 
for  a  reasonable  time  for  bringing  up  their  witnesses. 

Sir  Dadiej  The  attorney-general  prayed  time  to  consider  of  the  motion ; 

and  thereupon  the  court  adjourned  to  the  next  day. 

In  the  evening  all  the  judges  in  town  met  at  Lord  Chief 
Justice  Lee*s  chambers,  and  agreed  that  the  case  of  these 
prisoners  differs  greatly  from  the  common  cases  of  trials  in  the 
circuits,  where  affidavits  of  this  kind  ought  very  sparingly  to 
be  admitted.  For  in  circuit-trials  the  prisoners  from  the  time 
of  their  commitment  may  and  ought  to  be  preparing  for  their 
defence.  The  place  where  they  are  to  be  tried  is  in  most  cases 
well  known,  and  they  have  likewise  a  reasonable  certainty  of 
the  time  long  before  the  circuits  begin. 

But  in  the  present  case  the  prisoners  are  to  be  tried  at  a  great 
distance  from  the  places  where  the  treasons  were  committed ; 
and  neither  time  nor  place  for  their  trial  can  be  said  to  have 
been  certainly  fixed  till  bills  of  indictment  were  found  against 
them,  and  copies  delivered  to  them;  from  which  time  it  was 

incumbent 
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incumbent  on  them  to  be  preparing  for  their  defence  and 
getting  their  witnesses  to  town. 

And  in  regard  that  the  affidavits  mentioned  the  witnesses  to 
reside  at  different  distances  from  town,  some  in  England,  and 
others  in  Scotland,  it  was  thought  reasonable,  that,  in  fixing  the 
times  of  trial,  regard  should  be  had  to  the  seveial  distances. 

Accordingly  it  was  agreed,  that  with  regard  to  those  pri- 
soners whose  witnesses  reside  in  England,  their  trials  shoidd 
be*  put  ofF  to  the  15th  of  July ;  and  that  the  court  would 
from  thence  proceed  de  die  in  diem  till  those  trials  should  be 
dispatched ;  and  with  regard  to  those  whose  witnesses  reside  in 
Scotland,  their  trials  should  be  put  off  to  the  25th.  And  on 
the  next  day  the  court  ordered  accordingly,  and  adjourned  to 
the  15th  of  July. 

N.B. — ^The  act  of  the  19th  of  the  King,  c.  1,  directing 
that  no  judge  shall,  during  the  time  therein  mentioned,!  try 
or  bail  any  prisoner  committed  for  high  treason  without  a  war- 
rant signed  by  six  of  the  privy-council,  it  was  thought  proper, 
ex  mctjori  cautda^  to  have  such  warrant  directing  the  com- 
missioners to  proceed  to  the  trial  of  those  prisoners :  and  such 
warrant  was  procured  before  the  trials  came  on. 

The  like  caution  had  been  before  used  with  regard  to  the 
trial  of  Christopher  Layer,  while  a  like  act  was  in  force. 

The  indictment  and  caption  made  use  of  on  this  occasion  indictment  and 

•  II  caption. 

were  as  follows : — 

''  Surry.  Be  it  remembered.  That  at  a  special  session  of  oyer 
and  terminer,  and  gaol-delivery  of  our  Sovereign  Lord  the  King, 
of  and  for  the  county  of  Surry,  holden  at  the  borough  of  South- 
wark  in  the  said  county,  on  Monday  the  23rd  day  of  June,  in 
the  twentieth  year  of  the  Reign  of  our  said  present  Sovereign 
Lord  George  the  Second,  by  the  grace  of  God  of  Great  Britain, 
France,  and  Lreland,  King,  Defender  of  the  Faith,  and  so  forth, 
before  Sir  William  Lee,  knight,  chief -justice  of  our  said  present 
Sovereign  Lord  the  King,  appointed  to  hold  pleas  before  the 

^  Upon  the  like  commiBdons  in  Middlesex  and  Surry,  anno  1716,  the 
prisonerB  had  three  weeks  from  their  arraignment. 

t  (That  act  was  made  to  continue  only  till  April  19th,  1746,  but  by 
19  Oea  II.  e.  17  and  20  Geo.  II.  c.  1,  was  farther  continued  till  the  20th 
of  February  following.) 

King 
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Kmf^  hiiDflelf,  Sir  John  Willes,  kni^dit,  etc.  [nAznzn^  tiie  rest  of 
the  jtidg^M  And  comxn£>t>ioiien  pres^enc]  ^nd  others  their  felk>ws 
juttieeii  mmA  cr^mmianoneTa  of  oar  a^id  pnetaent  SivereigD  Lord 
tbft  King,  Mtdgatd  bv  lettf^rs  {ttt€nt  of  oar  sud  present  Sove- 
iCfign  Lord  the  King  ander  hi»  great  at&I  of  Great  Bntain, 
made  hj  virtue  of  the  statute  made  in  this  present  parliament, 
intitled,  An  act  for  the  more  easr  and  speedj  trial  of  such  per- 
iotH  AA  hare  levied  or  shall  levy  war  against  his  Majestj,  and 
for  th(^  better  ascertaining  the  qoaHfications  of  jmocs  in  trials 
for  high  treason,  or  mispriskni  of  treason,  in  that  part  of  Great 
Britain  called  Scotland,  to  the  said  justices  and  eommisBionws 
abore-named  and  others,  and  to  any  three  or  more  of  them 
(of  whom  our  Mtid  present  Sovereign  Lord  the  King  willed  that 
any  of  them  the  ssid  Sir  William  Lee,  [naming  scHne  others  of 
the  judges]  and  others  in  the  same  letters  patent  named  and 
appointed  shall  be  one)  to  deliver  the  gaol  of  the  said  coonty 
of  the  prisoners  therein  being,  or  sach  as  shall  or  may  be 
detained  in  the  same,  on  or  before  the  fifth  day  of  Jannaiy 
in  the  year  of  oar  Lord  one  thousand  seven  hundred  and  forty- 
six,  for  or  on  aceount  of  the  high  treason  mentioned  in  the 
said  statute  in  levying  war  against  our  said  present  Sovereign 
Lord  the  King  within  this  realm,  and  to  inquire  by  the  oath 
of  good  and  lawful  men  of  the  same  county,  of  all  such  high 
treasons  in  levying  war  against  our  said  present  Sovereign 
Lord  the  King  within  this  realm  by  the  said  prisoners  or  any 
of  them,  or  by  any  other  person  or  persons  who  are  now  in 
actual  custody  for  or  on  account  of  the  same,  or  who  are  or 
shall  be  guilty  of  high  treason  in  levying  war  against  our  said 
present  Sovereign  Lord  the  King  within  this  realm,  and  shall 
be  apprehended  and  imprisoned  for  the  same  on  or  before  the 
said  first  day  of  January  in  the  said  year  of  our  Lord  one 
thousand  seven  hundred  and  forty-six,  and  the  same  high 
treasons  to  hear  and  determine^  according  to  the  form  of  the 
said  statute  by  the  oath  of  Sir  William  Richardson  of  Ber- 

mondsey,   knight,    Sir   Abraham    Shard  of    ,  knight, 

etc.  [naming  the  gi  and  jurors]  good  and  lawful  men  of  the 
said  county,  being  then  and  there  sworn  and  charged  to  inquire 
for  our  said  present  Sovereign  Lord  the  King  touching  and 
<xmoeming  the  premises  in  the  said  letters  patent  mentioned, 
It  is  presented,  That  the  bill  of  indictment  to  this  schedule 
annexed  is  a  true  bill." 

The 
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The  jurors  for  our  present  Sovereign  Lord  the  King  upon 
their  oath  present,  That  John  Hamilton  late  of  the  city  of 
Carlisle  in  the  county  of  Cumberland  esquire,  otherwise  called 
John  Hamilton  late  of  the  same  place  gentleman,  Alexander 
Abemethy  late  of  the  same  place  gentleman,  otherwise  called 
Alexander  Abernethy  late  of  the  same  place  surgeon,  and  George 
Abemethy  late  of  the  same  place  gentleman,  being  subjects  of 
our  said  present  most  serene  Sovereign  Lord  Qeorge  the  Second 
by  the  grace  of  God  of  Great  Britain,  France  and  Ireland  Eling, 
Defender  of  the  Faith  and  so  forth,  not  having  the  fear  of  God 
in  their  hearts,  nor  having  any  regard  for  the  duty  of  their 
allegiance,  but  being  moved  and  seduced  by  the  instigation  of 
the  devil  as  false  traitors  and  rebels  against  our  said  present 
Sovereign  Lord  the  King  their  supreme  true  natural  lawful  and 
undoubted  Sovereign  Lord,  entirely  withdrawing  that  cordial  love, 
and  that  true  and  due  obedience,  fidelity,  and  allegiance,  which 
every  subject  of  our  said  present  Sovereign  Lord  the  King  should 
and  of  right  ought  to  bear  towards  our  said  present  Sovereign 
Lord  the  King;  and  also  devising  and  (as  much  as  in  them  lay) 
mo^  wickedly  and  traiterously  intending  to  change  and  subvert 
the  rule  and  government  of  this  kingdom  duly  and  happily 
established  under  our  said  present  Sovereign  Lord  the  King,  and 
also  to  depose  and  deprive  our  said  pi-esent  Sovereign  Lord  the 
King  of  his  title,  honour  and  royal  state,  and  of  hi&i  imperial 
rule  and  government  of  this  kingdom,  and  also  to  put  and 
bring  our  said  present  Sovereign  Lord  the  King  to  death  and 
final  destruction,  and  to  raise  and  exalt  the  person  pretended 
to  be  Prince  of  Wales,  during  the  life  of  James  the  Second  late 
King  of  England  and  so  forth,  and  since  the  decease  of  the  said 
late  Kii>g,  pretending  to  be,  and  taking  upon  himself  the 
stile  and  title  of  King  of  England  by  the  name  of  James 
the  Third,  to  the  crown  and  to  the  royal  state  and  dignity  of 
King,  and  to  the  imperial  rule  and  government  of  this  king- 
dom, upon  the  tenth  day  of  O^^tober  in  the  nineteenth  year  of 
the  reign  of  our  said  present  Sovereign  Lord  the  King  at  the 
city  of  Carlisle  aforesaid,  in  the  county  of  Cumberland  afore- 
said, with  a  great  multitude  of  traitors  and  rebels  against 
our  said  present  Sovereign  Lord  the  King  (to  wit)  to  the 
number  of  three  thousand  persons  (whose  names  are  as  yet  uiv 
known  to  the  said  jurors)  being  armed  and  arrayed  in  a  warlike 

and 
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and  hostile  manner  (to  wit)  with  colours  displayed,  drums  beat- 
ing, pipes  playing,  and  with  swords,  clubs,  guns,  pistols,  and 
divers  other  weapons  as  well  offensive  as  defensive,  with  force 
and  arms  did  falsly  and  traitorously  assemble  and  join  them- 
selves against  our  said  prasent  Sovereign  Lord  the  King,  and 
then  and  there  with  force  and  arms  did  falsly  and  traitorously, 
and  in  a  wai'like  and  hot$tile  manner  array  and  dispose  themselves 
against  our  said  present  Sovereign  Lord  the  King,  and  then  and 
there  with  force  and  arms,  in  pursuance  and  execution  of  such 
their  wicked  and  traitorous  intentions  and  purposes  aforesaid, 
did  falsly  and  traiterously  prepare,  order,  wage  and  levy  a 
publick  and  cruel  war  against  our  said  present  Sovereign  Lord 
the  Eling,  then  and  there  committing  and  perpetrating  a  miser- 
able and  cruel  slaughter  of  and  amongst  the  faithful  subjects  of 
our  said  present  Sovereign  Lord  the  King,  and  also  then  and 
there  during  the  said  war  with  force  and  arms  did  with  the  said 
traitors  and  rebels  so  assembled,  armed  and  arrayed  as  afore- 
said, falsly  and  traiterously  against  the  will  of  our  said  present 
Sovereign  Lord  the  Eling,  enter  into  and  take  possession  of  the 
said  city  of  Carlisle  and  the  castle  thereto  belonging  within  the 
same  city,  (the  said  city  and  castle  being  a  city  and  castle  of  our 
said  present  Sovereign  Lord  the  King)  and  the  said  city  and 
castle  with  force  and  arms  then  and  there  did  falsly  and  traiter- 
ously possess,  hold,  keep,  maintain  and  defend,  against  our  said 
present  Sovereign  Lord  the  King,  against  the  duty  of  their 
allegiance,  against  the  peace  of  our  said  present  Sovereign  Lord 
the  King,  his  crown  and  dignity,  and  also  against  the  form  of 
the  statute  in  such  case  made  and  provided. 

N.B.  This  indictment  and  caption  were  made  use  of  against  all 
the  rebels  who  were  tried  in  Surry,  except  ^neas  Macdonald ; 
save  that  the  overt  acts  were  laid  in  different  counties  of 
England  or  Scotland,  as  the  cases  respectively  required ;  and 
also  save  that  the  overt  act  of  taking  and  possessing  the  city 
and  castle  of  Carlisle  was  not  charged  on  those  who  were  not 
concerned  in  that  part  of  the  rebellion. 

The  indictment  against  -^neas  Macdonald  was  in  the  same 
form,  but  concluding  as  follows :  He  the  said  iEneas  Mac- 
donald, otherwise  called  Angus  Macdonald,  ha\ang  been  appre- 
hended and  imprisoned  for  the  high  treason  above  mentioned, 

before 
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before  the  first  day  of  January  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  forty-six. 

The  reason  of  this  averment  will  be  mentioned  in  its  proper   P.  fi9. 
place. 

Mr.  Townly's  Case.     July  15,  1746. 

HIS  counsel  moved,  that  before  any  juryman  should  be  ryst.  Tri.  54a.) 
brought  to  the  book,  the  whole  panel  might  be  called  ©w! 
over  once  in  the  prisoner's  hearing,  that  he  might  take  notice 
who  did  and  who  did  not  appear  :  which  they  said  would  be  a 
considerable  help  to  him  in  taking  his  challenges.  This  was 
done  by  order  of  the  court,  and  the  attorney-general  did  not 
oppose  it.* 

Every  jurvman,  as  he  came  to  the  book,  was  asked  whether  Juryman  must 

_  ,  be  a  freeholder. 

he  was  a  freeholder  or  not.  Those  who  answered  that  they  had 
no  freehold  in  the  county  were  examined  upon  a  voire  dire  to 
that  matter :  and  on  their  answering  that  they  had  no  free- 
hold, were  set  aside.  Those  who  answered  that  they  had  both 
freehold  and  copyhold  were  asked  whether  both  put  together 
did  amount  to  £10  a  year ;  and  if  they  did,  that  was  admitted 
to  be  a  good  qualification,  though  the  freehold  alone  was 
under  £10. 

The  court  grounded  this  rule  on  the  bill  of  rights  and  the  J.^'*^*  w'"** 
4  and  5  W.  &  M.  compared.  M-  ^'  -*•  ••  ^*- 

The  prisoner's  counsel  offered  to  call  a  witness  to  show  that  Service  of  a 
he  was  at  the  time  of  the  rebellion  in  the  service  and  pay  of  nodefeuoe. 
the  French  King,  and  so  entitled,  as  they  insisted,  to  the  benefit 
of  the  cartel  for  exchange  of  prisoners  :  but  the  court  declared, 
that  such  proof  is  not  to  be  admitted.  It  is  no  defence  in  a 
court  of  law,  nor  is  it  so  much  as  an  excuse,  that  he  had 
entered  into  the  service  of  an  open  enemy.  See  the  case  of 
.Mneas  Macdonald.  p.  so. 

They  then  insisted  on  what  they  (very  improperly)  called  Capitulation 
the  capitulation  at  the  suri^ender  of  Carlisle.     In  this  like- 
wise the  court  over-ruled  them.     It  is  no  sort  of  defence  isx 
a   court   of  law.      But   to  prevent  misconstructions.   Colonel 


"*  N.B.    This  wan  done  in  Layer's  cose,  after  a  muoU  longer  debate  ^a^ 
the  matter  deserved. 


Carey 
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Carey  was  examined  touching  the  terms  upon  which  the 
surrender  was  made :  and  he  swore,  that  the  Duke  expressly 
reserved  the  rehels  in  Carlisle  to  be  dealt  with  as  his  Majesty 
should  please. 

The  court  then  observed,  that  the  prisoners  had  received 
the  whole  benefit  of  the  terms  offered  by  the  Duke,  in  that 
they  were  not  immediately  put  to  the  sword,*  but  were  re- 
served for  his  Majesty's  pleasure ;  which  now  appears  to  be, 
that  they  shall  have  a  fair  trial,  and  liberty  to  make  their 
defence  according  to  law. 

They  then  insisted,  that  the  overt  acts  are  charged  in  the 
indictment  to  be  committed  on  the  10th  of  October,  and  that 
all  the  evidence  is  of  overt  acts  subsequent  to  that  time ;  and 
said,  that  however  the  resolutions  with  regard  to  this  point 
may  have  been  before  the  7  W.  III.  c.  3 ;  yet  now,  by  that 
act,  no  evidence  is  to  be  given  but  of  overt  acts  laid  in  the  in- 
dictment, and  consequently  the  overt  acts  must  be  proved  in 
such  manner  as  they  are  laid ;  that  in  this  case  especially  the 
King's  counsel  are  not  at  liberty  to  vary  in  their  proofs  from 
the  day  laid,  since  they  have  confined  themselves  in  the  indict- 
ment to  one  day,  and  have  not  charged  (as  they  said  in  most 
of  the  precedents  it  is  charged)  that  the  defendant  did  commit 
the  treason  charged  on  him  on  the  day  laid,  and  at  divers  days 
and  times  as  well  before  as  after. 

To  this  the  soh'citor-general  answered,  that  the  7  W.  III. 
makes  no  alteration  with  regard  to  this  point,  so  as  to  make 
either  time  or  place  more  material  than  they  were  before  the 
act ;  the  act  indeed  saith,  that  no  evidence  shall  be  given  of 
any  overt  acts  not  laid  in  the  indictment.  But  what  is  or  is 
not  evidence  of  such  overt  acts  is  left  upon  just  the  same  foot 
in  this  respect  as  it  was  before  the  act;  what  was  evidence 
at  common  law  is  in  this  respect  evidence  still ;  and  as  to 
the  charging  the  overt  acts  at  divers  days  and  times  as  w^ell 
before  as  after  the  day  particularly  mentioned,  he  said  that 
the  greatest  part  of  the  precedents  he  had  seen  of  indictments 
for  levying  war,  which  is  the  present  case,  do  charge  the  overt 
acts  on  one  day  only. 


*  See  Loni  Winton*8  trial,  6  St.  Tri.  39. 


Sir 
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Sir  Richard  Lloyd  offered  to  speak  on  the  same  side ;  but 
the  court  told  him,  he  needed  not  to  give  himself  the  trouble 
of  speaking  to  the  point,  on  which  there  could  be  no  doubt ; 
and  overruled  the  objection.* 

Mr.  Townly  was  convicted  and  executed. 

Mr.  Deacon's  Case.     July  17,  1746. 

IN  Mr.  Deacon's  case,  his  counsel  objected  to  the  receiving  ^9  st.  Tri.  558.) 
the  evidence  of  one  Craig  a  printer,  touching  the  prisoner's 
obliging  him  to  print  the  Pretender's  manifesto  at  Manchester, 
and  his  publishing  it  there,  while  the  rebel  army  was  in  the 
town ;  and  also  to  the  reading  the  manifesto.  They  insisted, 
that  this  ought  not  to  be  given  in  evidence,  because  it  is  an 
overt  act  not  laid  in  the  indictment;  and  also  because  the 
orders  were  given  and  the  manifesto  printed  and  published  in 
Manchester,  and  all  the  overt  acts  are  laid  in  Cumberland. 

But  it  was  answered  by  the  court  (Lord  Chief-Justice 
Willes,  Justice  Abney,  and  Justice  Foster)  that  an  overt  act 
not  laid  may  be  given  in  evidence,  if  it  be  a  direct  proof  of 
any  of  the  overt  acts  that  are  laid. 

One  of  the  overt  acts  charged  in  this  indictment  is  the 
assembling  and  marching  modo  ffuerino,  in  order  to  depose 
the  King  and  to  set  the  Pretender  on  the  throne.  It  is  proved, 
that  the  prisoner  with  the  rest  of  the  rebel  army  was  at 
Manchester,  and  appeared  in  an  hostile  manner  there.  Now 
what  stronger  proof  can  there  be  that  the  prisoner  joined  this 
army  for  the  purpose  mentioned  in  the  indictment,  than  his 
causing  to  be  printed  and  dispersed  among  the  people  the 
Pretender's  manifesto  ?  It  never  was  doubted,  that  the  being 
present  with  rebels  and  joining  in  proclaiming  the  Pretender 
might  be  given  in  evidence  on  such  an  indictment  as  this  • 
and  yet  that  circumstance  was  never  eicpressly  laid  in  any 

*  The  Lord  Balmerino,  who  had  neither  counsel  nor  witness  at  his  trial, 
insurted  on  the  same  point ;  and  the  house,  out  of  their  extreme  tenderness 
in  case  of  life  (after  my  Lord  Chancellor  had  delivered  his  opinion  clearly 
that  the  time  is  not  material,  provided  the  treason  be  committed  before 
the  bill  found),  put  the  question  to  the  judges.  Lord  Chief -Justice  Lee 
delivered  the  unanimous  opinion  of  the  judges,  that  the  day  is  not  material, 
provided  the  treason  be  proved  to  have  been  committed  before  the  finding 
the  bill  (See  the  printed  Trial,  pp.  24—27.  And  see  3  Inst.  230.  Kel.  16, 
1  Hale  361.     2  Hale  179,  291.) 

indictment 
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indictmont.     But  it  is  sufficient  that  it  proves  qw)  animo  the 
rebel  army  was  raised,  and  qtto  animo  the  prisoner  joined  it. 

As  to  the  objection  that  this  fact  was  not  committed  in 
Cumberland,  where  all  the  overt  acts  are  laid,  Mr.  Justice 
Abney  and  Mr.  Justice  Foster  held,  that  it  is  indeed  necessary 
on  this  indictment  that  some  overt  act  laid  be  proved  on  the 
prisoner  in  Cumberland  ;  but  that  being  done,  acts  of  treason 
tending  to  prove  the  overt  acts  laid,  though  done  in  a  foreign 
county,  may  be  given  in  evidence. 

And  the  manifesto  was  read. 

Lord  Chief -Justice  Willes  declined  giving  any  opinion  on 
the  second  point.  But  no  objection  was  made  during  the 
whole  course  of  the  trials  to  the  giving  evidence  of  overt  acts 
in  a  county  different  from  that  where  the  fact  was  laid,  an 
overt  act  having  been  first  proved  in  the  proper  county ;  and 
that  sort  of  evidence  was  given  in  almost  all  the  trials.* 

Deacon  was  convicted  and  executed. 


John  Berwick's  Case.    July  17,  1746. 

IN  the  case  of  John  Berwick,  there  was  only  one  witness 
that  proved  him  to  have  been  in  arms  with  the  rebels. 
This  witness  proved,  that  he  was  inroUed  and  reviewed  as  a 
lieutenant  in  the  regiment  called  the  Manchester  regiment, 
and  did  his  duty  as  such  at  Penrith  and  Carlisle. 

Two  other  witnesses  (officers  in  the  Duke's  army)  swore, 
that  after  the  surrender  of  Carlisle  they  were  ordered  by  the 
Duke  to  take  an  account  of  the  names  of  the  officers  and  of 
their  respective  ranks  in  the  rebel  garrison ;  that  accordingly 
they  went  to  the  prison  where  the  officers  were  confined 
apart  from  the  common  men,  and  took  such  account  of  them ; 
that  the  prisoner  Berwick  appeared  among  the  officers,  and 
gave  in  his  name  to  them  as  lieutenant  in  the  Manchester 
regiment. 

*  The  like  evidence  was  given  in  most  of  the  trials  after  the  rebellion  of 
1715  ;  and  admitted  by  the  judges  upon  the  commission  in  the  North  this 
summer. 

See  the  cases  of  Layer  and  Sir  William  Parkyns,  in  the  State  Trials,  VI. 
819.     IV.  627. 

Lord 
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Lord  Chief-Justice  Willes  and  Mr.  Justice  Abney  were  of 
opinion,  that  this  declaration  of  the  prisoner  is  not  to  be  con- 
sidered as  a  bare  confession  after  the  fact,  but  as  an  evidence  of 
the  fact  itself,  viz.,  that  the  prisoner  did  appear  and  take  the 
rank  of  a  lieutenant  in  the  rebel  garrison.  They  thought  too, 
that  a  confession  after  the  fact,  proved  by  two  witnesses,  was 
suJQQicient  to  convict  within  the  7  W.  III. 

Mr.  Justice  Foster  doubted  whether  this  declaration,  being 
made  after  the  surrender,  can  be  considered  in  any  other  light 
than  as  a  confession  after  the  fact.*  And  with  regard  to  a 
confession  after  the  fact,  he  said  he  never  doubted  whether 
it  might  be  given  in  evidence  as  a  corroborating  proof :  his 
doubt  was,  whether  it  being  proved  by  two  witnesses  is  a  con- 
clusive evidence,  or  an  evidence  sufficient  of  itself  to  convict 
without  other  proof ;  since  the  7  W.  III.  seems  to  require  two 
witnesses  to  overt  acts,  or  a  confession  in  open  court. f 

Berwick  was  convicted  upon  the  evidence  of  the  officers 
and  of  the  other  witness,  and  was  executed. 

July  22,  1746. 

All  the  prisoners  who  then  stood  convicted  were  brought  Bxceptiona  in 
to  the  bar  to  receive  judgment ;  and  their  counsel,  Serjeants  JJJJJ!**'^^^ 
Wynne  and  Eyre,  took  two  exceptions  in  arrest  of  judgment. 

1.  That  the  teste  of  the  commission  is  not  set  forth  in  the 
caption  of  the  indictment ;  and  consequently,  for  aught  ap- 
pearing on  the  record,  the  commission  might  issue  before  the 
commencement  of  the  act  on  which  this  commission  is 
grounded;  and  if  so,  the  whole  proceeding  is  coram  non 
jvdice. 

To  this  it  was  answered  by  the  attorney-general,  and  agreed 
by  the  court,  that  the  jurisdiction  of  the  court  doth  sufficiently 
appear  on  the  record.  The  act  of  parliament  is  undoubtedly 
the  foundation  of  this  proceeding:  the  act,  and  this  com- 
mission grounded  on  it,  are  recited  in  the  caption ;  and  it  is 


*  Upon  farther  oonsideration,  I  doubt  there  was  too  much  refinement  in 
this  distinction.     See  1  Disc.  c.  8.  s.  8. 

t  The  like  evidence  was  holden  sufficient  upon  the  commission  in  the  North 
this  summer;  upon  the  authority  of  the  judges*  opinions  previous  to  the  trials 
of  Gregg  and  Franda.     See  my  Discourse  on  High  Treason,  chap.  a.  s.  8. 

expressly 
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expressly  alledged,  that  the  commission  did  issue  by  virtue  of 
the  act ;  which  could  not  be  true  unless  the  commission  was 
subsequent  to  it. 

Their  second  exception,  and  on  which  they  seemed  chiefly 
to  rely,  was  that  the  act  empowers  the  crown  to  issue  commis- 
sions for  trying  persons  then  in  custody  or  who  shall  be  in  custody 
for  high  treason  in  levying  war  before  the  first  day  of  January 
next,  and  it  is  not  alledged  in  the  indictment  that  the  prisoners 
were  in  custody  at  the  time  of  the  indictment ;  and  conse- 
quently it  doth  not  appear  on  the  record,  that  the  court  hath 
any  jurisdiction  over  the  prisoners.* 

To  this  it  was  answered  by  the  attorney-general,  and  agreed 
by  the  court,  that  it  doth  sufficiently  appear  on  the  record  as 
it  now  stands,  though  not  indeed  on  the  indictment,  that  the 
prisoners  are  in  custody;  the  record  alledgeth  that  the  pri- 
soners at  the  time  of  their  arraignment  being  brought  to  the 
bar  in  the  custody  of  the  sheriff,  to  whose  custody  they  had 
before  been  committed  for  the  cause  aforesaid,  were  asked,  etc. 

The  common  commission  of  gaol-delivery  extendeth  only  to 
prisoners  in  actual  custody ;  and  yet  it  was  never  thought  ne- 
cessary to  alledge  in  the  indictment  that  the  defendant  was  then 
actually  in  prison:  and  if  this  exception  was  to  prevail,  it 
would  impeach  all  the  judgments  that  ever  have  been  given  at 
any  sessions  of  gaol-delivery,  t 

That  the  act  on  which  the  Preston  rebels  were  tried  runs  in 
the  very  words  of  this  act ;  all  the  indictments  at  that  time 
were  as  these  are,  and  this  very  exception  was  then  taken  and 
over-ruled. 

Lord  Chief-Justice  Lee  produced  a  note  he  took  at  that 
time,  in  the  case  of  the  King  and  Oxburgh ;  the  same  excep- 
tion was  then  taken  and  over-ruled  upon  the  reason  last  before 
given,  t 

Judgment  was  then  given  as  in  cases  of  high  treason. 

> 

*  See  the  caae  of  iEneas  Macdonald,  inf.  59. 

t  Vide  12  Mod.  449,  the  same  iK)int. 

X  upon  the  trials  of  the  Lords  Kilmarnock,  Cromartie,  and  Balmerino,  to 
guard  against  this  objection,  the  waiTants  for  their  commitment  were  re- 
turned by  the  lieutenant  of  the  Tower,  read  and  entered  on  the  journal. 
(See  the  proceedings  in  print,  p.  10.) 

Mr. 
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Mr.  Serjeant  Eyre  afterwards,  viz.  August  2nd,  took  an  ex- 
ception that  bears  some  affinity  to  the  last  in  behalf  of  Donald 
McDonald  and  some  others,  who  then  stood  convicted  and 
were  brought  to  the  bar  to  receive  judgment :  It  was,  that  it 
doth  not  appear  that  the  prisoners  were  apprehended ;  and,  saith 
he,  in  fact  they  were  not  apprehended  but  surrendered ;  whereas 
the  act  of  parliament  on  which  the  commission  is  grounded 
speaks  only  of  persons  that  shall  be  apprehended  and  in  custody. 

This  fine-spun  objection  was  likewise  over-ruled.  The 
surrender  was  as  much  upon  compulsion,  as  the  submission  of  a 
person  who  cries  for  quarter  in  the  heat  of  battle  is.  In  both 
cases  the  submission  is  by  reason  of  a  superior  force,  and  for 
fear  of  immediate  death. 

Alexander  M'Growther's  Case.     July  31,  1746. 

IN  the  case  of  Alexander  M*Growther,  there  was  full  evi-  (9 st.  th.  5«6.) 
Force  relied  on 
dence  touching  his  having  been  in  the  rebellion ;  and  his  m  a  defence. 

acting  as  a  lieutenant  in  a  regiment  in  the  rebel  army  called 

the  Duke  of  Perth's  regiment.     The  defence  he  relied  on  was, 

that  he  was  forced  in. 

And  to  that  purpose  he  called  several  witnesses,  who  in 
general  swore  that  on  the  28th  of  August  the  person  called 
Duke  of  Perth,  and  the  Lord  Strathallan,  with  about  twenty 
highlanders,  came  to  the  town  where  the  prisoner  lived ;  that 
on  the  same  day  three  several  summonses  were  sent  out  by  the 
Duke,  requiring  his  tenants  to  meet  him,  and  to  conduct  him 
over  a  moor  in  the  neighbourhood,  called  Luiny  Moor ;  that 
upon  the  third  summons  the  prisoner,  who  is  a  tenant  to  the 
Duke,  with  about  twelve  of  the  tenants  appeared ;  that  then 
the  Duke  proposed  to  them  that  they  should  take  arms  and 
follow  him  into  the  rebellion ;  that  the  prisoner  and  the  rest 
refused  to  go ;  whereupon  they  were  told,  that  they  should  be 
forced,  and  cords  were  brought  by  the  Duke's  party  in  order 
to  bind  them ;  and  that  then  the  prisoner  and  ten  more  went 
off,  surrounded  by  the  Duke's  party. 

These  witnesses  swore,  that  the  Duke  of  Perth  threatened 
to  bum  the  houbes,  and  to  diive  off  the  cattle  of  such  of  his 
tenants  as  should  refuse  to  follow  him. 

They 
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They  all  spake  very  extravagantly  of  the  power  lords  in 
Scotland  exercise  over  their  tenants ;  and  of  the  obedience, 
(even  to  the  joining  in  rebellion,)  which  they  expect  from 
them. 

Lord  Chief- Justice  Lee,  in  summing  up,  observed  to  the  jury, 
that  there  is  not,  nor  ever  was,  any  tenure  which  obligeth 
tenants  to  follow  their  lords  into  rebellion. 

And  as  to  the  matter  of  force,  he  said,  that  the  fear  of 
having  houses  burnt  or  goods  spoiled,  supposing  that  to  have 
been  the  case  of  the  prisoner,  is  no  excuse  in  the  eye  of  the  law 
for  joining  and  marching  with  rebels.* 

The  only  force  that  doth  excuse  is  a  force  upon  the  person, 
and  present  fear  of  death ;  and  this  force  and  fear  must  con- 
tinue all  the  time  the  party  remains  with  the  rebels.  It  is 
incumbent  on  every  man,  who  makes  force  hia  defence,  to 
shew  an  actual  force,  and  that  he  quitted  the  ser\dce  as  soon  as 
he  could ;  agreeably  to  the  rule  laid  down  in  Oldcastle's  case, 
1  Hale  50.  that  they  joined  pro  timore  mortis,  and  receaaerunt  qua/in  cito  po- 

tuerunt. 

He  then  observed,  that  the  only  force  the  prisoner  pretends 
to  was  on  the  28th  of  August ;  and  that  he  continued  with  the 
rebels  and  bore  a  commission  in  their  army  till  the  surrender 
of  Carlisle,  which  was  on  or  about  the  30th  of  December. 

The  jury  without  going  from  the  bar  found  him  guilty. 
But  he  was  not  executed. 

N,B, — ^All  the  judges  that  were  in  town  were  present,  and 
concurred  in  the  points  of  law. 

N.B, — Many  of  the  Scotch  prisoners  made  force  their  de- 
fence, and  produced  the  same  sort  of  evidence  as  M'Qrowther 
did ;  and  the  same  directions  in  point  of  law  were  given  as  in 
his  case  :  and  the  matter  of  fact,  whether  force  or  no  force, 
and  how  long  that  force  continued,  with  every  circumstance 
tending  to  show  the  practicability  or  impracticability  of  an 
escapet,  was  left  to  the  jury  on  the  whole  evidence. 

*  N.  B, — If  threats  of  this  kind  were  an  excuse,  it  would  be  in  the  power 
of  any  leader  in  a  rebellion  to  indemnify  all  his  followers, 
f  See  1  Discourse,  chap.  2,  s.  8. 

August 
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August  23,  1746. 
This  day  bills  of  indictment  were  found  ascainst  Alexander  Sootohmon  tried 

^  ^  in  England  for 

Kinloch  and  Charles  Kinloch  and  others  of  the  rebels,  to  the  treason  com- 

mitted  in  Soot* 

number  of  twenty -two.     The  overt  acts  were  laid  in  different  land.         ♦ 
shires  in  Scotland,  according  to  the  respective  cases  of  the 
prisoners.      And   then   the  court  adjourned   to  the   2nd   of 
September,  for  the  arraignment  of  the  prisoners. 

September  2,  1746. 

On  this  day  (there  being  no  other  judge  in  town)  Mr. 
Justice  Foster  sat  with  two  other  commissioners  for  the 
arraigning  the  prisoners.  Alexander  Kinloch  and  Charles 
Kinloch  and  the  rest  of  the  prisoners,  who  were  Scotchmen- 
bom,  upon  their  arraignment  severally  delivered  a  paper  into 
court,  whereof  the  following  is  a  copy. 

"  As  I  intend  to  insist  on  the  benefit  of  the  Act  of  Union, 
by  which  all  the  laws  in  Scotland  at  that  time  which  concern 
private  right  are  saved  to  the  natives  of  Scotland,  and  declared 
to  be  unalterable  by  the  parliament  of  Great  Britain,  except 
for  the  evident  utility  of  the  subjects  within  Scotland ;  and 
as  I  am  a  subject  born  within  Scotland,  and  stand  indicted  for 
treasons  charged  to  have  been  committed  by  me  in  Scotland, 
I  humbly  beg  that  the  court  will  be  pleased  to  assign  me 
counsel  and  a  solicitor  to  advise  me  as  to  the  manner  of 
framing,  and  the  use  to  be  made  of  this  defence ;  and  that  the 
court  will  be  pleased  to  indulge  me  in  a  few  days  time  to 
advise  with  them,  before  I  am  compelled  to  plead;  lest  by 
pleading  I  may  be  deprived  of  the  benefit  of  any  such  defence." 

Mr.  Justice  Foster  told  the  prisoners,  that  copies  of  their 
indictments  having  been  delivered  to  them  in  due  time,  they 
ought  now  to  have  been  ready  to  plead  such  pleas  as  they 
would  stand  by ;  and  that  the  court  expected  they  should  now 
plead  accordingly.  He  told  them  withal,  that  if  the  matter 
contained  in  their  papers  would  avail  them  at  all,  they  would 
have  the  full  benefit  of  it  upon  not  guilty ;  since  it  amounts 
to  no  more  than  that  their  cases  are  not  within  the  act  of  the 
last  session,  by  authority  of  which  act  alone  this  court  sits. 
They  then  severally  pleaded  not  guilty. 

The 
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The  Case  of  Alexander  Kinloch   and   Charles 
Kinloch.  October  28,  1746. 

awii..i67.)        -p RESENT  Lord  Chief-Justice  Willes,  Mr.  Justice  Foster, 

JL  and  Mr.  Baron  Clive;  Alexander  Kinloch  and  Charles 
Kinloch,  who  were  the  first  of  the  prisoners  concerned  in  the 
paper  delivered  the  2nd  of  September  that  were  brought  to 
trial,  were  set  to  the  bar;  and  they  agreeing  in  their  challenges 
one  jury  was  sworn  and  charged  with  them  by  the  clerk  of 
the  arraignments.  The  junior  counsel  for  the  crown  opened 
the  indictment,  and  the  solicitor-general  in  a  few  words  opened 
the  evidence. 

When  the  counsel  for  the  crown  had  proceeded  thus  far,  the 
Chief -Justice,  before  any  evidence  was  given,  told  the  prisoners' 
counsel,  that  he  was  informed  they  had  some  objection  to  make 
in  behalf  of  their  cUents,  grounded  on  the  Act  of  Union. 
Which  objection,  he  said,  was  proper  to  be  spoke  to  before  the 
counsel  for  the  crown  went  into  their  evidence.  Whereupon 
Mr.  Jodrell,  one  of  the  prisoners*  counsel,  stated  his  objection, 
and  spake  largely  to  it.  The  Chief -Justice  then  said,  that  the 
objection,  being  in  nature  of  a  plea  to  the  jurisdiction  of  the 
court,  could  not  be  made  on  the  issue  of  not  guilty ;  nor  could 
any  evidence  in  support  of  the  objection  be  received  upon  that 
issue;  and  therefore  proposed  that  a  juror  should  be  with- 
drawn :  and  that  the  prisoners  should  have  leave  to  withdraw 
their  pleas  of  not  guilty,  and  to  plead  this  matter  specially ; 
and  that  the  attorney-general  might  demur ;  and  so  the  point 
would  come  regularly  before  the  court. 

Mr.  Justice  Foster  said  on  this  occasion,  that  when  he 
assured  the  prisoners  they  would  have  the  full  benefit  of  this 
objection  on  their  plea  of  not  guilty,  he  had  no  intention  of 
leading  them  into  a  difi^culty,  which  they  could  not  get  clear 
of,  without  the  indulgence  of  the  court.  He  thought  they 
would  be  intitled  ex  mero  jure  to  the  full  benefit  of  the 
objection,  without  such  indulgence ;  and  added,  that  the  prin- 
ciple he  went  upon  was  this,  If  there  be  any  weight  in  the 
objection,  it  must  be  that  the  case  of  the  prisoners  is  not 
within  the  act  of  the  last  session,  under  which  act  alone  this 

special 
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spscial  commission  is  executed  And  if  it  be  not  within  that 
act,  it  is  a  case  at  common  law ;  and  consequently,  taking  it 
to  be  a  case  at  common  law,  if  no  overt  act  be  proved  in  the 
county  where  the  commissions  sit,  and  whence  the  jury  comes, 
the  prisoners  must  of  course  be  acquitted. 

Sir  John  Strange  of  counsel  with  the  crown  strongly  insisted, 
that  in  point  of  law  the  prisoners  were  intitled  to  the  benefit 
of  the  objection  on  not  guilty,  if  they  could  avail  themselves 
of  it :  and  the  attorney-general  offered  to  wave  all  advantage 
that  might  be  taken  against  the  prisoners,  if  any  advantage 
could  be  taken  ;  and  pressed  that  the  trial  might  go  on  upon 
the  issue  joined  by  them,  and  that  the  merits  of  the  objection 
might  be  now  considered. 

But  it  was  otherwise  ordered.  And  a  juror  was  withdrawn  a  jnror  with- 
and  the  jury  discharged  upon  the  motion  of  the  prisoners'  ^^^^ 
counsel,  and  at  the  prisoners'  request,  and  with  the  consent 
of  the  attorney-general.  And  the  prisoners  withdrew  their 
former  plea,  in  order  that  they  might  be  ready  the  next  day 
with  their  pleas  to  the  jurisdiction  in  form.  To  which  the 
attorney-general  declared  he  would  demur  instanter. 

And  the  court  adjourned  to  the  next  day. 

The  entry  on  the  record  touching  this  matter  is  as  followeth  : 


« 


Upon  the  motion  of  Charles  Hamilton  Gordon  esquire  and 
Jodrell  esquire,  being  assigned  as  counsel  for  the 


defendants  in  his  cause,  and  by  their  consent,  and  also  at 
the  desire  and  request  and  by  the  consent  of  the  defendants 
now  at  the  bar  here,  and  also  by  the  consent  of  Mr.  Attorney- 
general  on  behalf  of  the  King,  It  is  ordered  by  the  court  here, 
that  Richard  Foy  the  last  of  the  jurors  sworn  and  impanelled 
in  this  cause  be  withdrawn  out  of  the  panel ;  and  that  the 
rest  of  the  jurors  in  this  cause  be  discharged;  no  evidence 
whatsoever  having  been  given  to  the  said  jury  in  this  cause 
either  on  the  part  of  the  King  or  of  the  defendants.  And  it 
is  farther  ordered  by  the  court  here,  that  the  said  defendants 
have  leave  to  withdraw  their  pleas  of  not  guilty  by  them 
formerly  pleaded  to  the  indictment  in  this  cause,  and  have 
leave  to  plead  to  the  jurisdiction  of  this  court ;  and  that  the 

B  said 
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said  defendants  have  time  till  to-morrow  to  put  in  such  plea ; 
and  that  they  deliver  copies  of  such  pica  to  Mr.  Sharpe  solicitor 
for  the  King  in  this  cause  by  eight  of  the  clock  this  evening. 
And  thereupon  the  said  defendants  do  now  here  at  the  bar 
withdraw  their  said  pleas  of  not  guilty,  in  order  to  put  in  such 
plea  to  the  jurisdiction  of  this  court  as  afoi^esaid.'' 

October  29,  1746. 

On  this  day,  present  the  same  judges  as  yesterday ;  Alex- 
ander Kinloch  was  first  set  to  the  bar  and  again  an*aigned, 
whereupon  he  tenderexi  a  plea  ingrossed  on  parchment  and 
signed  by  his  counsil  Mr.  Goi*don  and  Mr.  Jodrell ;  to  which 
the  attorney-general  demurred,  and  the  prisoner  instantly 
joined  in  demurrer. 

Plea  to  the  in-  "  And  the  said  Alexander  Kinloch  in  his  own  proper  person 

the  Miut^  comes,  and  having  heard  the  indictment  aforesaid  read,  and 

protesting  that  he  is  not  guilty  of  the  premises  charged  in  the 
said  indictment,  for  plea  nevertheless  saith,  that  he  ought  not 
to  be  compelled  to  answer  to  the  said  indictment ;  Because  he 
saith  that  the  kingdom  of  Sc*otland  before  and  until  the  time 
of  the  union  of  the  two  kingdoms  of  England  and  Scotland 
was  regulated  and  governed  by  the  proper  laws  and  statutes 
of  that  kingdom,  and  not  by  the  laws  or  statutes  of  the 
kingdom  of  England ;  and  that  ever-since  the  said  union  of 
the  said  two  kingdoms  that  part  of  the  realm  of  Great  Britain 
called  Scotland  hath  been,  and  yet  is  governed  and  regulated 
by  the  proper  laws  of  that  part  of  the  said  realm  called 
Scotland,  and  not  by  the  laws  of  that  part  of  the  said  realm 
called  England. 

"And  the  said  Alexander  Kinloch  farther  saith,  that  within 
the  said  kingdom  before  the  union  of  the  said  two  kingdoms, 
and  until  the  said  union  thereof,  and  within  that  part  of  Great 
Britain  called  Scotland  ever-since  the  said  union,  thei'e  hath 
been  and  now  is  a  certain  court  cjilled  the  court  of  justiciary ; 
and  that  all  and  singular  offences  of  high  ti*eason  committed 
within  the  said  kingdom  of  Scotland  before  and  until  the  said 
union,  and  within  that  part  of  the  realm  of  Great  Britain 
called  Scotland  since  the  said  union  by  the  natives  thereof, 
apprehended  or  taken  for  such  offences  there  (except  peers  of 

the 
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the  realm  of  Great  Britain)  have  been  and  of  right  ought  to  be 
inquired  of,  heard  and  determined  in  the  said  court  of  justiciary 
before  the  justices  of  that  court,  or  in  some  other  courts  or 
before  other  justices  within  the  said  realm  of  Scotland  before 
the  union,  and  within  that  part  of  the  realm  of  Great  Britain 
called  Scotland  since  the  said  union  ;  and  not  in  any  courts  or 
before  any  justices  within  the  realm  of  England  before  the  said 
union,  or  within  that  part  of  the  realm  of  Great  Britain  called 
England  since  the  said  union. 

"  And  the  said  Alexander  Kinloch  farther  saith,  that  Focha- 
bars  in  the  shire  of  Murray  in  the  said  indictment  mentioned, 
the  place  where  the  said  offence  contained  in  the  said  indict- 
ment is  supposed  to  have  been  committed,  before  and  until  the 
said  union  of  the  said  two  kingdoms  was  within  and  parcel  of 
the  said  kingdom  of  Scotland,  and  ever-since  the  said  union 
was  and  now  is  lying  within  and  parcel  of  that  part  of  the 
realm  of  Great  Britain  called  Scotland. 

"And  the  said  Alexander  Kinloch  farther  saith,  that  he 
was  born  within  that  part  of  the  realm  of  Great  Britain  called 
Scotland  (to  wit)  at  Fochabars  aforesaid  :  and  that  at  the  time 
when  the  said  offence  in  the  said  indictment  contained  is  therein 
supposed  to  have  been  committed  and  long  before  that  time 
and  since,  he  the  said  Alexander  Kinloch  was  resident  and 
commorant  within  that  part  of  Great  Britain  called  Scotland 
(to  wit)  at  Fochabars  aforesaid.  And  this  he  is  ready  to  verify. 
Wherefore  the  said  Alexander  Kinloch  prays  judgment.  If  the 
court  of  our  Lord  the  King  here  will  farther  proceed  upon  the 
indictment  aforesaid  against  him,  and  that  he  may  be  dismissed 
from  the  court  here  of  and  upon  the  premises,  etc. 

"  And  the  said  Sir  Dudley  Ryder  knight,  attorney-general  of  Demurror. 
our  present  Sovereign  Lord  the  King,  who  for  our  said  present 
Sovereign  Lord  the  King  in  this  behalf  prosecuteth,  as  to  the 
said  plea  of  him  the  said  Alexander  Kinloch  by  him  above 
pleaded  as  aforesaid,  for  our  said  present  Sovereign  Lord  the 
King  saith,  that  the  said  plea  and  the  matter  therein  contained 
are  not  sufficient  in  law  to  preclude  the  court  here  from  their 
jurisdiction  to  hear  and  determine  the  high  treason  mentioned 
and  specified  in  the  said  indictment,  and  above  charged  upon 

him 
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him  the  said  Alexander  Kinloch  in  and  by  the  said  indictr 
ment.  Wherefore  for  want  of  a  proper  and  sufficient  answer  in 
this  behalf  he  prayeth  judgment,  and  that  the  said  Alexander 
Kinloch  may  answer  in  court  here  to  our  said  present  Sovereign 
Lord  the  King  touching  and  concerning  the  premises  aforesaid. 

Joinder  in  de  "  And  the  said  A  lexander  Kinloch  likewise." 

niamr. 

The  prisoner's  counsel  admitted,  that  his  case  is  within  the 
letter  of  the  act  of  the  last  session  by  authority  of  which  this 
court  sits ;  but  insisted,  that  by  the  known  rules  of  construction, 
if  any  great  or  manifest  inconveniences  do  arise  from  adhering 
closely  to  the  letter  of  the  act,  the  couit  ought,  and  always 
doth  depart  from  the  literal  construction. 

The  construction  they  insisted  on  was,  that  for  offences 
committed  in  England,  commissions  might  issue  for  hearing 
and  determining  the  same  into  any  county  of  England ;  and 
for  offences  committed  in  Scotland,  the  Uke  commissions  might 
issue  into  any  county  of  Scotland,  which  would,  they  said, 
answer  all  the  ends  of  the  act,  mentioned  in  the  preamble ;  and 
would  at  the  same  time  avoid  all  the  inconveniences  which  the 
construction  contended  for  in  behalf  of  the  crown  is  attended 
with. 

They  then  mentioned  several  inconveniences  attending  such 
a  construction  of  the  act ;  some  of  which  might  possibly  have 
merited  the  attention  of  the  legislature  at  the  time  the  act 
passed. 

Mr.  Attorney-general  in  answer  said,  that  the  rules  of  con- 
struction as  applied  to  act«  of  parliament  grounded  on  inconve- 
nieni^es,  whether  imaginary  or  real,  hold  in  no  cases  but  where 
the  meaning  of  the  act  is  doubtful ;  in  plain  cases  where  the 
intention  of  the  legislature  is  evident,  it  is  the  duty  of  the  court 
to  put  the  law  in  execution,  and  to  leave  all  considerations  of 
inconveniences  to  the  legislature:  and  if  the  parliament  had 
intended  that  different  commissions  should  issue  for  the  trial 
of  treasons  committed  in  England  and  Scotland  respectively, 
they  would  have  said  so ;  they  would  not  have  impowercd  his 
majesty  to  is^ue  commissions  into  any  county  or  shire  within 
the  united  kingdom. 

And 
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And  the  objection,  he  said,  is  not  new ;  it  was  made,  but 
without  effect,  in  behalf  of  a  Scotchman  concerned  in  the 
rebellion  of  17 15.*  lOeo.  i.  t^ss 

The  Lord  Chief -Justice  declared  his  opinion,  in  which  the 
other  judges  present  concurred,  that  the  prisoner's  birth,  resi- 
dence and  apprehension  in  Scotland,  are  facts  perfectly  immate- 
rial to  the  present  quostion ;  that  they  would  have  been  so  if  the 
case  had  been  at  common  law  ;  for  at  common  law  every  man 
is  triable,  not  whei*e  he  was  born,  resided,  or  was  apprehended, 
but  where  the  fact  was  committ'ed  ;  that  these  facts  being  im- 
material, and  the  whole  merits  of  the  objection  appearing  on 
the  face  of  the  indictment,  the  prisoner  might  as  well  have 
demurred  to  it,  as  pleaded  in  the  manner  he  hath  done. 

That  in  so  plain  a  case  as  this  is,  arguments  ah  iTuxmvenienti 
are  of  no  weight ;  the  law  must  take  its  course :  inconve- 
niences in  plain  cases  are  proper  only  for  the  consideration  of 
the  legislature. 

His  Lordship  observed,  that  the  words.  This  realm,  occur 
in  four  or  ^ve  places  in  the  act,  and  that  in  every  place  where 
they  do  occur,  except  in  the  clause  in  question,  they  incontesti- 
bly  mean  the  united  kingdom  of  Great  Britain,  and  can  mi  an 
nothing  else  :  and  by  no  rule  of  construction  can  they  be  re- 
strained in  this  single  clause,  to  that  part  of  the  kingdom 
called  England. 

The  court  over-ruled  the  plea,  and  ordered  that  the  pri- 
BOiier  should  plead  over  to  the  treason,  and  he  pleaded  not  guilty. 
Charles  Kinloch  was  then  brought  to  the  bar,  and  being  ar- 
raigned a  second  time  on  the  indictment  pleaded  likewise  not 
guilty :  and  both  prisoners  agreeing  to  join  in  their  challenges, 
a  jury  (the  same  persons  who  were  sworn  and  charged  with 
them  yesterday)  was  sworn  and  charged  with  them.  And  they 
were  both  found  guilty,  but  not  executed. 


*  This  was  the  case  of  William  Hay  upon  the  special  commissioD  at  Car- 
Hale  in  the  yeau*  1716.  The  objection  was  then  introduced  not  by  way  of  plea 
to  the  jurisdiction,  but  by  demurrer.  And  the  court  after  hearing  the  pri- 
soners counsel  adjourned  to  the  next  day  ;  and  having  considered  the  argu- 
ments of  the  prisoner  s  counsel  agreed  to  over* rule  the  demurrer.  Which 
beiug  intimated  to  his  coundcl,  he  by  leave  of  the  court  and  with  the  consent 
of  the  soUcitor-general  withdrew  his  demurrer,  and  pleaded  guilty. 

Sir 
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(P  St.  Tri.  58a) 
Overt  acts. 


P.  a 


Motion  in  ax- 
rest  of  Judg- 
nieut 


Mr.  JodrelL 


Sir  John  Wedderbura's   Case.      November   4, 

1746. 

THE  overt  acts  were  laid  at  Aberdeen  in  the  shire  of 
Aberdeen.  It  was  proved  by  two  witnesses,  that  he  was 
with  the  rebels  at  Aberdeen  ;  and  by  those  and  other  witnesses, 
that  he  was  at  divers  other  places  with  them. 

The  king's  counsel  called  witnesses  who  proved  likewise, 
that  he  was  appointed  by  the  Pretender's  son  collector  of  the 
excise ;  and  that  he  did  actually  collect  the  excise  in  several 
places  where  the  rebel  army  lay,  by  virtue  of  that  appoint- 
ment, for  the  use  of  the  rebel  army. 

The  prisoner's  counsel  insisted  that  this  sort  of  evidence 
ought  not  to  be  admitted;  for  though  collecting  money  for 
the  service  of  rebels  is  an  overt  act  of  liigli  treason,  yet  it  not 
being  laid  in  the  indictment,  no  evidence  ought  to  be  given  of 
it ;  and  they  relied  on  the  statute  of  the  7th  of  King  W.  But 
in  this  they  were  over-ruled,  upon  the  reasons  before  given  in 
the  case  of  Deacon.* 

November  15,  1746. 

On  Qih  day,  present  the  two  Chief -Justices,  Mr.  Justice 
WrigLt,  Mr.  Baron  Reynolds,  Mr.  Justice  Abney,  Mr.  Justice 
Foster,  and  Mr.  Baron  Olive ;  all  the  prisoners  who  were  con- 
victed since  the  last  execution  were  brought  to  the  bar  to 
receive  judgment.  The  two  Kinlochs,  Alexander  and  Charles, 
moved  by  their  counsel  in  arrest  of  judgment :  he  took  notice 
of  the  proceedings  with  regard  to  the  prisoners  on  the  28th  and 
29th  days  of  October,  and  insisted  that  their  trial  on  the  29th 
(a  jury  having  been  sworn  and  charged  with  them  on  tlie  28th) 
was  a  mistrial,  and  the  verdict  a  mei*e  nullity. 

He  was  proceeding  to  st-ate  his  reasons  and  authorities,  when 
Lord  Chief-Justice  Lee  interrupted  him  and  said.  That  as  there 
is  a  variety  of  opinions  in  the  books  touching  that  matter, 
which  is  really  a  point  of  great  consequence,  he  thought  it 
most  advisable  to  postpone  the  farther  consideration  of  it  to 
the  next  adjournment,  when  he  should  desire  the  assistance 

*  See  the  caded  of  Rook  wood  and  Lowick  in  the  4th  State  Trials,  649,  &c., 
706,  &c. 

of 
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of  all  the  judges  in  the  commission.  Then  the  court,  after 
passing  sentence  on  the  others,  adjourned  to  the  15th  of 
December. 

N,B.  The  court  being  full,  and  the  bar  crowded  in  expecta- 
tion of  the  event  of  this  motion,  Mr.  Justice  Foster  thought  it 
not  improper  to  speak  to  the  purpose  he  spake  on  the  28th  of 
October :  and  he  added.  That,  from  what  was  said  by  the  court 
on  the  29th,  he  was  confirmed  in  his  opinion  that  the  prisoners 
might  safely  have  pleaded  the  general  issue ;  for  if,  as  was  then 
admitted,  the  whole  merits  of  the  objection  appear  on  the  face 
of  the  indictment,  the  prisoners  undoubtedly  might  have  had 
the  benefit  of  it  in  arrest  of  judgment.  So  that  qiMcunqv^e  vid, 
whether  they  could  have  been  let  into  it  on  evidence  (as  they 
certainly  might)  or  in  arrest  of  judgment,  they  were  not  ill- 
advised  in  pleading  the  general  issue. 

December  15,  1746. 

On  this  day,  present  the  two  Chief-Justices,  the  Chief- 
Baron,  Mr.  Justice  Wright,  Mr.  Baron  Reynolds,  Mr.  Justice 
Abney,  Mr.  Justice  Denison,  Mr.  Baron  Clarke,  Mr.  Justice 
Foster,  and  Mr.  Baron  Clive :  Mr.  JodreU  argued  in  behalf  of 
the  Kinlochs  in  arrest  of  judgment. 

He  admitted,  that  there  is  a  variety  of  opinions  in  the  books 
touching  the  power  of  the  court  to  discharge  a  jury  sworn  and 
charged  in  a  capital  case ;  and  that  the  practice,  during  the 
reign  of  King  Charles  the  second  at  least,  went  in  favour  of 
that  power.  But  he  said,  that  ever  since  the  revolution  the 
contrary  practice  hath  uniformly  prevailed :  and  even  in  the 
time  of  James  the  second  the  judges  in  Lord  Delamere's  case  4  St.  Tri.  282. 
declared,  that  a  jury  sworn  and  charged  in  a  capital  case 
cannot  be  discharged,  but  must  give  a  verdict ;  and  common 
justice,  he  said,  requires,  that  when  a  prisoner  is  brought  upon 
his  trial,  and  a  jury  is  once  sworn  and  charged  with  him,  he 
should  stand  or  fall  by  the  event  of  that  trial ;  otherwise  his 
life  may  be  brought  in  jeopardy  for  the  same  fact  as  often  as 
the  court  pleaseth,  and  even  when  he  is  not  so  well  prepared 
for  his  defence. 

To  shew  that  the  law  and  practice  before  the  restoration 
was  with  his  clients,  he  relied  on  the  authority  of  Lork  Coke 
in  his  1st  Inst.  227.  b,  and  3d  Inst.  110 :  and  to  shew  that  the 

judges 
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judges  since  the  revolution  concurred  with  Lord  Coke,  he  cited 
Carthew  465,  where  it  is  reported  to  have  been  said  by  Holt 
at  the  sittings  in  Guildhall  on  the  ninth  day  of  November  1698, 
in  the  case  of  The  King  and  Perkins,  "  That  all  the  judges  of 
England  upon  debate  among  themselves  had  agreed,  that  a 
jury  sworn  and  charged  in  a  capital  case  cannot  be  discharged, 
though  aU  the  parties  consent  to  it/' 

He  said,  that  he  had  seen  a  MS.  note  of  the  same  resolution 
by  the  late  Mr.  Justice  Tracy,  which  agrees  in  substance  with 
Carthew's  report  of  it. 

He  observed,  that  according  to  CartheVs  report  and  Tracy's 
MS.  the  judges  at  the  same  time  came  to  a  resolution,  that 
in  criminal  cases,  not  capital,  a  juror  may  be  withdrawn  or 
jury  discharged  by  consent  of  all  parties,  but  not  otherwise. 

That  the  practice  since  that  time  in  criminal  cases  hath  been 
conformable  to  this  rule.     For  this  he  cited  the  cases  of  The 
King  and  Morgan,  Hilary  9  Geo.  II.  on  an  indictment  for  per- 
(Btra.  984.)  jury,  and  The  King  and  Jelf,  Trinity  7  Geo.  II.  on  an  indict- 

ment for  barratry;  in  both  these  cases  hard  Hardwicke,  he 
said,  at  the  sittings  refused  to  withdraw  a  juror  at  the  prayer 
of  the  King's  counsel,  because  the  defendant's  counsel  refused 
to  consent  to  it;  and  cited  this  resolution  in  Carthew.  The 
use  he  made  of  these  two  cases  was,  that  since  this  regard  hath 
been  paid  to  the  authority  of  the  resolution  in  criminal  cases 
as  reported  by  Carthew,  he  hoped  the  same  regard  would  be 
now  paid  to  that  touching  capital  cases. 

As  to  the  matter  of  consent,  he  observed  that  consent  may 
cure  an  irregularity,  but  cannot  justify  the  breaking  through 
any  of  the  fundamental  principles  of  law ;  especially  such  rules 
as  are  in  favour  of  a  prisoner  who  is  answering  for  his  life.  A 
prisoner  in  this  cii-cumstance  is  hardly  sui  jiuris :  he  may  be 
overawed  or  surprized  into  a  consent,  manifestly  to  his  pre- 
judice :  and  therefore  the  judges  in  the  resolution  cited  from 
Carthew  (on  which  he  relied  as  an  authority  in  point  with  him) 
threw  the  circumstance  of  the  consent  quite  out  of  the  case. 

Upon  the  whole  he  concluded  that  judgment  ought  to  be 

iirrested. 

To 
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To  this  it  was  answered  by  the  counsel  on  the  part  of  the  ^'g^J**™*^' 
crown,  that,  except  the  resolution  reported  by  Carthew,  there  Ij'  ^^^ 
is  not  a  sins^le  authority  in  the  books  which  saith  that  a  juror  Mr.  SoUcitor- 

°  "^  .  ,         ^  general. 

may  not  be  withdrawn  or  the  jury  discharged,  even  in  capital 
cases,  with  the  consent  of  all  parties.  That  it  was  done  in  the 
case  of  Mansell  so  long  ago  as  the  26th  of  Eliz.  And  all  the 
judges  of  Serjeants-inn  in  Fleet-street  then  agreed,  that  it  might  J^^-  ^^ 
be  done ;  and  had  often,  to  their  knowledge,  been  done.  That 
the  rule  laid  down  by  Lord  Coke  in  his  first  and  third  institutes 
runneth  in  general  terms  and  doth  not  indeed  except  the  case 
of  consent,  but  that  case  must  be  supposed  to  be  excepted. 

That  it  frequently  hath  been  done  since  Lord  Coke's  time, 
even  without  consent,  where  the  circumstance  of  the  prisoner,  or 
the  demands  of  public  justice  did  require  it.  And  for  this  they 
cited  2  Hale  295,  296,  297.     1  Vent.  69.     Kel.  26,  47,  52. 

They  said  they  did  not  cite  these  books  with  an  entire  ap- 
probation of  the  practice  in  every  instance  in  which  it  prevailed ; 
for  some  of  the  cases,  particularly  Whitebread's,  ought  never 
to  be  drawn  into  example ;  but  only  to  shew  what  the  opinion 
of  those  times  was. 

That  the  opinion  of  the  Judges  in  Lord  Delamere's  case 
doth  not  affect  the  present  question ;  for  the  only  question  pro- 
posed to  the  judges  was.  Whether  in  the  trial  of  a  peer  in  the 
court  of  the  Lord  High-Steward  the  court  might,  after  evidence 
given,  adjourn  the  peers-triers  from  day  to  day.  The  judges 
did  not  presume  to  answer  that  question,  it  being  a  point  of 
judicature,  of  which  that  court  alone  was  the  proper  judge. 
But  they  did  say,  that,  in  the  case  of  a  common  jury  sworn  and 
charged,  they  ought  to  give  their  verdict  before  they  are  dis- 
charged :  meaning  only,  that  a  jury  in  a  capital  case  cannot  be 
adjourned  and  separated  after  evidence  given,  but  must  be  kept 
together  till  they  agree  on  their  verdict.  The  occasion  which 
led  them  to  say  this  sheweth,  that  the  case  of  an  adjourn- 
ment was  what  they  had  then  in  contemplation,  and  not  the 
case  of  a  total  dismission  of  the  jury  ;  and  so  doth  the  reason 
they  give  for  the  practice ;  this,  they  say,  is  done  for  fear 
of  tampering  and  corruption.  In  the  case  of  a  bare  adjourn- 
ment there  may  be  room  for  this  fear,  but  in  the  case  of 

a  total 
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a  total  dkmiaaao,  when  do  Ferdkt  is  to  be  gh^en^  tlieve 
cannot. 

4  Sc  Tri.  «tf,  Thej  in^bfted  on  Roc^cwood's  case  as  a  caae  in  point :  for  had 

the  prLiOner's  coonsel  taken  exceptions  to  the  indictment  com- 
ing within  the  reftrictioos  of  the  act  of  the  7th  oi  King  Wil- 
liam ;  and  had  tlMGi*e  exception^  be^rn  allowed,  the  indictment 
must  have  been  qua&he>i.  and  the  jnnr,  thoogh  sworn  and 
chargeii,  most  have  b^-n  dL>mL«ed :  aL.d  v^t  it  cannot  be  ima- 
gined, that  the  qoashing  that  indictment  and  discharging  that 
jory  would  hare  discharged  the  prisoner  from  answering  to  the 
treason  on  a  fresh  bill  of  indictinent. 

As  to  the  three  resolutions  reported  bj  Carthew,  the  two 
last,  the  J  said,  are  manifestly  against  law,  in  the  latitude  laid 
down  in  that  book.  The  King  in  a  civil  case  may  by  his 
prerogative  withdraw  a  juror,  for  he  cannot  be  nonsuited ; 
and  it  is  frequently  done  in  informations  in  the  Exchequer  on 
account  of  the  revenue  :  and  though  the  court  refu2?ed  to  do  it 
in  the  cases  of  Morgan  and  Jelf  cited  on  the  other  side,  yet  in 
the  case  of  one  Wilkinson,  Paschje  6  C^eo.  II.  which  was  an  in- 
dictment for  misapplying  money  raised  on  the  scavengers'  rate, 
the  court  did  discharge  the  jury  at  the  prayer  of  Mr.  Justice 
Abney  then  one  of  the  King  s  counsel,  without  the  defendant's 
consent. 

It  is  objected,  that  a  prisoner  may  be  drawn  into  a  consent 
to  his  own  prejudice ;  but  certainly  a  prisoner  may  do  much 
more  than  consent,  he  may  abandon  all  defence,  he  may  plead 
guilty.  He  may  on  his  trial  wave  all  lus  challenges  and  put 
himself  on  the  first  twelve  that  shall  appear.  An  accessary 
cannot  be  brought  to  his  trial  before  the  principal  is  convicted 
HAie  224.  OT  Outlawed ;  but  if  he  pleaseth  he  may  wave  that  privilege 

and  submit  himself  to  a  trial,  and  it  shall  not  be  error  because 
he  consented.  Besides,  in  the  present  case,  what  was  done  was 
at  the  prayer  of  the  prisoners,  and,  as  the  court  then  took  the 
case,  manifestly  for  their  advantage. 


1  IlAle  85. 


Cases  may  happen,  where  the  court,  ex  debito  jtistitiai, 
and  out  of  regard  to  the  prisoner,  ought  to  discharge  the 
jury,  and  postpone  the  trial.  The  case  put  by  Lord 
Hale  of  a  madman  putting  himself  on  his  trial  is  strong  to 

this 
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this  purpose ;    and  other  cases  of   the    like    kind    may  be 
put. 

On  the  whole  they  prayed  judgment  for  the  King. 

Sir  John  Strange  cited  a  record  of  Hilary  8  H.  VII.  Rot.  3, 
a  copy  whereof  he  brought  into  court.  It  was  an  indictment 
for  murder,  and  not  guilty  pleaded.  The  jury,  having  heard 
all  the  evidence,  withdrew  to  consider  of  their  verdict,  and 
being  returned,  deHvered  their  verdict  into  court  in  writing ; 
and  being  examined  by  the  court  how  they  came  by  that  writ- 
ing confessed  it  was  delivered  into  their  hands  by  the  prisoner 
at  the  bar  as  they  passed  by  him.  The  court  thereupon  dis- 
charged the  jury  of  the  prisoner,  and  committed  them  for  this 
misbehaviour ;  and  a  new  venire  was  awarded ;  and  the  second 
jury  brought  him  in  not  guilty. 

The  arguments  being  long,  and  the  day  far-spent,  the  court 
deferred  giving  tbeir  opinion  to  the  20th. 

December  20,  1746. 

On  this  day,  present  the  same  judges  as  on  the  15th;  the  opinionB  of  the 
court  delivered  their  opinions  seriatim.  And  all,  except  one, 
agreed,  that  judgment  ought  to  pass  upon  the  prisoners.  They 
agreed,  that  admitting  the  rule  laid  down  by  Lord  Coke  to  be 
a  good  general  rule,  yet  it  cannot  be  univei-sally  binding  :  nor 
is  it  easy  to  lay  down  any  rule  that  will  be  so.  The  rule 
cannot  bind  in  cases  where  it  would  be  productive  of  great 
hardship  or  manifest  injustice  to  the  prisoner. 

In  the  present  case,  the  prisoners  were  advised  upon  their 
trial  to  object  to  the  jurisdiction  of  the  court;  but  having 
pleaded  to  issue,  it  was  said  that  they  were  too  late  with  that 
objection.  In  order  therefore  to  let  them  into  the  benefit  of 
this  objection,  liberty  is  given  them,  at  their  request,  to  with- 
draw their  plea  of  not  guilty,  before  evidence  given,  and  to 
plead  to  the  jurisdiction.  Now  the  plea  of  not  guilty  being 
withdrawn,  the  jury  had  no  issue  to  try,  nor  evidence  before 
them,  and  must  of  course  therefore  be  discharged ;  and  conse- 
quently the  prisoners  have  no  right  to  complain  of  that  which 
was  a  necessary  consequence  of  an  indulgence  shown  them  by 
the  court. 

The  judges  who  concurred  in  this  opinion  paid  very  little 
regard  to  the  resolution  repoi*ted  by  Carthew  ;  not  only  for 

the 
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the  reasons  insisted  on  by  the  counsel  for  the  crown,  but  be 
cause,  as  no  other  printed  report  of  that  time  taketh  any  notice 
of  this  resolution,  it  is  very  doubtful  whether  there  ever  was 
any  such  resolution  or  not ;  especially  since  Mr.  Baron  Clarke 
informed  the  court  that  he  hath  a  MS.  report  of  the  late  Lord 
Chief -Justice  Eyre  of  the  case  of  the  King  and  Perkins,  in 
which  case  Carthew  supposeth  Holt  to  have  reported  this 
resolution. 

The  case  was  thus,  Perkins  was  indicted  for  perjury  in  an 
answer  in  Chancery ;  the  issue  came  on  to  be  tried  before  Holt 
at  the  sittings  in  Guildhall  the  ninth  day  of  November  1698, 
when  the  bill  was  produced  by  the  counsel  for  the  prosecution 
in  order  to  intitle  them  to  read  the  answer,  it  appeared  that 
the  bill  had  never  been  filed,  so  that  neither  bill  nor  answer 
could  be  read.  Holt  offered  to  stay  till  the  prosecutors  could 
send  the  bill  to  the  office  and  have  it  filed.  But  they  foreseeing 
that  it  could  not  be  done  in  any  reasonable  time,  their  counsel 
insisted,  on  behalf  of  the  crown,  upon  withdrawing  a  juror: 
Holt  would  not  allow  of  it,  and  the  defendant  was  acquitted. 

Holt  upon  this  occasion  said,  "  I  have  had  occasion  to  con 
sider  of  this  matter.     In  criminal   cases  a  juror  cannot  be 
withdrawn  but  by  consent :  and  in  capital  cases  it  cannot  be 
done,  even  with  consent." 

This  is  the  whole  of  the  case,  as  reported  by  Eyre ;  not  a 
word  of  any  resolution  of  the  judges  on  the  point.  And  Holt's 
manner  of  exprension,  I  have  had  occasion  to  consider,  seemeth 
to  imply  that  the  opinion  he  gave  was  the  result  of  his  own 
thoughts  on  the  subject. 

With  regard  to  Tracy's  MS.  it  was  observed  by  Mr.  Justice 
Abney,  that  Tracy  was  *  not  an  English  judge  at  the  time  the 
judges  are  supposed  to  have  come  to  these  resolutions,  or  even 
so  early  as  the  year  1698;  and  therefore  he  must  have  taken 
up  the  matter  upon  report  at  second  hand. 

They  all  agreed,  that  the  opinion  of  the  judges  in  Lord 
Delamere's  case  doth  not  affect  this  question  for  the  reasons 
insisted  on  by  the  King's  counsel ;  and  joined  in  condemning 
the  proceedings  in  the  cases  of  Whitebread  and  Fenwick,  as 
cruel  and  illegal. 

*  He  was  an  Irish  judge  at  this  time. 

The 


THE    REPORT.  29 

The  learned  judge  who  dissented  admitted,  that  the  discharg-  ^^^JJ*^ 
ing  the  jury  in  the  present  case  was  an  instance  of  great  in- 
dulgence towards  the  prisoners.  But  he  thought  it  safer  to 
adhere  to  the  rule  of  law,  which  is  clearly  laid  down  by  lord 
Coke,  than,  upon  any  account,  to  establish  a  power  in  judges, 
which,  it  is  admitted,  hath  been  grossly  abused,  and  may  be  so 
again. 

He  observed,  that  Mansell's  case  was  the  first,  and,  except  the 
present,  is  the  only  case  wherein  the  prisoner's  consent  appears 
to  have  been  taken  :  and  that  the  asking  the  prisoner's  consent 
in  Mansell's  case  plainly  betray eth  a  consciousness  in  the  judges 
that  the  thing  was  irregular,  and  could  not  be  done  at  the 
discretion  of  the  court. 

Cases,  he  said,  have  been  put,  where  the  circumstances  of 
the  prisoner  seem  to  require  that  such  a  power  should  be  lodged 
in  the  court :  and  other  cases  may  be  put,  where  publick  justice 
aeemeth  to  require  the  same.  But  these  are  particular  and 
single  inconveniences ;  and  the  policy  of  the  law  of  England, 
and  indeed  the  true  principles  of  all  government,  wiU  rather 
sufifer  many  private  inconveniences,  than  introduce  one  pubHck 
mischief. 

He  considered  the  trial  by  the  same  jury  which  is  sworn  and 
charged  with  the  prisoner,  as  part  of  the  jus  jmblicv/m ;  as  a 
sacred  depositum  committed  to  the  judges,  which  they  ought  to 
deliver  down  inviolate  to  posterity;  and  concluded,  that,  the 
trial  on  the  29th  being  irregular,  no  judgment  ought  to  be 
given  on  that  conviction. 

But  judgment  was  given  as  in  cases  of  high  treason. 

Mr.  Justice  Foster  delivered  his  opinion  in  this  case  as 
followeth. 

This  case  hath  been  very  weU  argued  at  the  bar ;  but  the 
counsel  on  both  sides  went  into  the  general  question,  touching 
the  power  of  the  court  to  discharge  juries  sworn  and  charged 
in  capital  cases,  farther  than  I  think  was  necessary. 

The  general  question  is  a  point  of  great  difficulty,  and  of 
mighty  importance ;  and  I  take  it  to  be  one  of  those  questions, 
which  are  not  capable  of  being  determined  by  any  general  rule 
that  hath  hitherto  been  laid  down,  or  possibly  ever  may  be. 
For  I  think  it  is  impossible  to  Ox  upon  any  single  rule  which 

can 
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can  be  made  to  govern  the  infinite  variety  of  cases  which  may 
come  under  this  general  question,  without  manifest  absurdity ; 
and  in  some  instances,  without  the  highest  injustice. 

I  therefore  choose  to  consider  the  present  question  singly  as 
it  standeth  upon  the  record,  and  to  throw  out  of  it  every  con- 
sideration that  is  foreign  to  it ;  and  possibly,  by  so  doing,  most 
of  the  objections  which  have  been  made  in  the  present  case  may 
receive  this  short  answer.  That  they  are  levelled  at  an  improper 
exercise  of  the  power,  but  do  not  reach  the  present  case. 

The  question  therefore  is  not.  Whether  a  jury  may  be  dis- 
charged after  evidence  given,  in  order  to  the  preferring  a  new 
indictment  better  suited  to  the  nature  of  the  case;  where, 
through  the  ignorance  or  collusion  of  the  officer,  or  the  mis- 
take of  the  prosecutor,  the  fact  laid  varieth  from  the  real  fact, 
or  cometh  short  of  it  in  point  of  guilt. 

This  was  frequently  done  before  the  revolution,  and  in 
one  or  two*  instances  since.  But  this  is  not  the  present 
question. 

Nor  is  the  present  question.  Whether  the  court  may  dis- 
charge a  jury  sworn  and  charged,  where  undue  practices  appear 
to  have  been  used  to  keep  material  witnesses  out  of  the  way ; 
or  where  such  witnesses  have  been  prevented  by  sudden  and 
unforeseen  accidents. 

This  likewise  is  not  the  question,  and  I  give  no  opinion  on 
it ;  only  let  it  be  remembered,  that  Lord  Chief -Justice  Hale 
justifieth  this  practice,  which,  he  saith,  prevailed  in  his  time, 
and  had  long  prevailed,  by  strong  arguments  drawn  from  the 
ends  of  government  and  the  demands  of  publick  justice. 

Nor  is  it  now  a  question,  nor,  I  hope,  will  it  ever  be  a 
question  again.  Whether  in  a  capital  case  the  court  may,  in 
their  discretion,  discharge  a  jury  after  evidence  given  and  con- 
cluded on  the  part  of  the  crown,  merely  for  want  of  sufficient 
evidence  to  convict ;  and  in  order  to  bring  the  prisoner  to  a 
second  trial,  when  the  crown  may  be  better  prepared. 

This  was  done  in  the  cases  of  Whitebread  and  Fenwick,  and 
it  was  certainly  a  most  unjustifiable  proceeding.  I  hope  it  will 
never  be  drawn  into  example. 


*  See  Aune  Hawkins's  case,  infra  pp.,  38,  39.     (And  see  p.  328.) 
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Nor  is  the  present  quastion,  Whether  the  bare  consent  of 
the  prisoner,  unassisted  by  counsel,  and  consenting  to  his  own 
prejudice,  will  render  the  court  quite  blameless  in  discharging 
a  jury  after  evidence  given  on  both  sides  and  concluded. 

This  was  done  in  the  case  of  Mansel,  which  hath  been  cited  ^  ^^^  ^^ 
at  the  bar :  but  I  think  it  ought  not  to  have  been  done ;  for, 
notwithstanding  what  the  record  saith  of  the  uncertainty  and 
insufficiency  of  the  verdict,  the  truth  of  the  case  was  no  more 
than  this.  The  jury  were  not  agreed  on  any  verdict  at  all ; 
and  therefore  nothing  remained  to  be  done  by  the  court,  but 
to  send  them  back,  and  to  keep  them  together,  till  they  should 
agree  to  such  verdict  as  the  court  could  have  received  and 
recorded :  and  the  prisoner  ought  not  to  have  been  drawn  into 
any  consent  at  all ;  for  in  capital  cases  I  think  the  court  is  so 
far  of  counsel  with  the  prisoner,  that  it  should  not  suffer  him 
to  consent  to  anything  manifestly  wrong,  and  to  his  own 
prejudice. 

I  thought  proper  to  premise  these  things,  in  order  to  clear 
the  present  question  of  every  consideration  which  I  take  to  be 
foreign  to  it. 

And  now  I  will  state  what  1  take  to  be  the  present  question: 
And  that  is. 

Whether  in  a  capital  case,  where  the  prisoner  may  make  his 
full  defence  by  counsel,  the  court  may  not  discharge  the  jury 
upon  the  motion  of  the  prisoner's  counsel,  and  at  his  own 
request,  and  with  the  consent  of  the  attorney-general  before 
evidence  given,  in  order  to  let  the  prisoner  into  a  defence, 
which,  in  the  opinion  of  the  court,  he  could  not  otherwise  have 
been  let  into. 

And  1  am  clearly  of  opinion,  that  a  jury  may  in  such  a  case 
be  discharged ;  and  that  the  discharging  the  jury,  under  these 
circumstances,  will  not  operate  so  as  to  discharge  the  prisoner 
from  any  future  trial  for  the  same  offence. 

It  seems  that  an  opinion  did  once  prevail,  that  a  jury,  once 
Bwom   and  charged   in  any  criminal  case  whatsoever,  could 
not  be  discharged  without  giving  a  verdict ;  but  this  opinion 
is  exploded  in  Ferraris  case,  and  it  is  there  called  a  common   R*y.  »*• 
tradition,  which  had  been  holden  by  many  learned  in  the  law. 

My 
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My  Lord  Coke  was  one  of  those  learned  men  who  gave  into 
this  tradition,  as  far,  at  least,  as  conoemeth  capital  cases; 
and  he  layeth  down  the  rule  in  very  general  terms,  in  the 
passages  which  have  been  cited  on  behalf  of  the  prisoners  from 
his  first  and  third  institutes. 

The  same  rule  is  laid  down  in  Hale's  Summary  of  the  Fleas 
P. »  •  of  the  Crown  ;  a  very  faulty  incorrect  piece,  never  revised  by 

him,  nor  intended  for  the  press. 

But  as  his  lordship  in  his  History  of  the  Pleas  of  the  Crown 
justifieth  the  contrary  practice,  his  authority  is  clearly  on  the 
other  side  of  the  question :  and  his  authority  is  the  more  to  be 
regarded,  because  he  had  seen  and  well  considered  the  passages 
cited  from  Lord  Coke ;  though  I  believe  the  rule,  as  it  standeth 
in  his  summary,  hath  contributed  not  a  little  to  the  confirming 
many  people  in  Coke's  opinion. 

My  Lord  Coke  layeth  down  the  rule  in  very  g?neral  terms ; 
but  he  hath  not  given  us  any  of  the  principles  of  law  or 
reason  whereon  he  groundeth  it.  He  hath  indeed,  in  his  first 
Institute,  cited  one,  and  but  one  authority  in  support  of  it, 
and  that  authority  doth  not,  to  my  apprehension,  in  the  least 
warrant  it. 

SI  B.  nL  i&  -^  iiE^^^  ^^^  indicted  for  larceny,  and  upon  his  arraignment 

pleaded  not  guilty,  and  put  himself  upon  the  country:  and 
afterwards  when  the  jury  was  in  court,  he  prayed  the  liberty 
to  become  an  approver ;  and  this  was  denied  him ;  for  when 
issue  is  joined,  it  ought  to  be  tried.  And  he  was  tried  and 
found  guilty,  and  hanged. 

This  is  the  whole  of  that  case.  Here  is  not  the  least 
intimation  given  of  any  general  principle,  that  a  jury  once 
sworn  and  charged  cannot  be  discharged  without  giving  a 
verdict ;  nor  did  the  court,  as  I  apprehend,  go  upon  that 
principle.  It  went  upon  a  principle  quite  dififerent,  a  principle 
adapted  solely  to  the  case  then  before  the  coort,  which  I  shall 
mention  presently. 

Indeed  Fltxherbert,  who  abridgeth  this  ca^,  doth  say,  that 
the  reason  of  the  judgment  was,  that  the  inque^  having  been 
once  chargi^i,  could  not  W  discharg^xi ;  which  possibly  might 
induce  LcMtl  Coke  to  draw  the  same  conclusiou  from  that  case. 

But 
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But  the  reason  given  by  Fitzherbert  is  not  the  reason  given 
in  the  book.  Nor  doth  it  so  much  as  appear  by  the  book,  that 
the  jury  was  sworn ;  the  words  of  the  book  are,  ^^Apres  qtuarU 
Venquest  fuit  icy"  afterwards  when  the  jury  was  here,  or  in 
court ;  whether  sworn  or  not  doth  not  appear  by  the  book. 
But  whether  the  jury  was  sworn  or  not,  there  was  not  the  least 
occasion  to  resort  to  any  general  principle,  That  a  jury  once 
sworn  cannot  be  discharged :  because  there  was,  as  I  hinted 
before,  another  rule  at  hand  adapted  to  the  case  of  an  approver, 
which,  I  think,  wholly  governed  that  case. 

And  the  rule  was  this ;  that  a  person  who  had  once  pleaded 
to  issue  could  not  after  that  be  admitted  to  a  confession  in 
order  to  save  his  own  life,  by  charging  other  persons  supposed 
to  be  his  accomplices  in  the  same  fact :  for,  by  once  solemnly 
denying  the  fact  upon  his  arraignment,  he  had,  in  the  opinion 
of  those  times,  lost  all  credit,  and  so  could  not  be  received  as  an 
evidence  against  other  people. 

This  rule  is  laid  down  by  Stanford,  and  it  prevailed  for  a  Pi.  Oor.  144.  B. 
long  time :  and  it  is  observable,  that  Brooke,  who  abridgeth 
this  very  case,  carrieth  the  reason  the  court  went  upon  no 
farther  than  the  law  then  went  in  the  case  of  an  approver ;  his 
words  are,  "  A  man  was  arraigned  for  felony  and  pleaded  not 
guilty,  and  afterwards  would  have  become  an  approver,  and 
was  not  suffered,  because  he  had  joined  issue  before."  Not  be- 
cause the  jury  was  sworn  and  could  not  be  discharged,  but 
because  he  had,  on  his  arraignment,  denied  the  fact. 

Thus  then   standeth   the  case  with   regard   to   the   single 
authority  cited  by  Lord  Coke.     The  judgment  did  not  go  upon 
the  general  principle  laid  down  by  him  and  Fitzherbert,  bn 
upon  a  principle  peculiar  to  the  case  of  an  approver. 

It  must  be  owned,  that  the  judges  did  in  after-times  abate 
of  their  rigour  with  regard  to  the  case  of  approvers ;  and  did 
admit  persons  to  the  liberty  of  approving,  not  only  after  issue 
joined,  but  even  after  the  jury  was  sworn  and  evidence  in  part 
given ;  but  seldom  after  the  evidence  gone  through  and  con- 
cluded ;  as  appeareth  from  several  instances  mentioned  by  Lord 
Hale.  s  HaU  238. 

C  But 
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But  then  it  must  be  owned,  on  the  other  hand,  that  whenever 
they  did  so,  they  went  in  flat  contradiction  to  the  general  rule 
laid  down  by  Coke  and  Fitzherbert. 

I  will  only  add,  with  regard  to  thLs  point,  that  the  admitting, 
or  not  admitting  persons  to  become  approvers,  was  always  con- 
8idei*ed  as  a  matter  of  mere  discretion  in  the  court ;  as  a  matter 
of  grace,  and  not  of  right :  and  yet  we  see,  that,  in  a  matter  of 
mere  discretion,  the  court  did  frequently,  upon  the  special  cir- 
cumstances of  the  case,  discharge  juries,  after  they  were  sworn 
and  charged,  and  had  in  part  heard  the  evidence. 

These  instances  therefore  must  be  considered  as  so  many 
exceptions  to  the  general  rule ;  though,  I  confess,  they  do  not 
come  up  to  the  case  of  discharging  one  jury,  and  bringing  the 
pi-isoner  to  his  trial  by  another. 

But  still  they  shew,  that  the  rule  now  contended  for  on  the 
part  of  the  prisonei-s  cannot  be  true  in  the  latitude  the  woitis 
import :  and,  I  think,  they  do  in  part  shew,  what  I  hinted  in 
the  beginning,  that  no  general  rule  can  govern  the  discretion 
of  the  court  on  this  question  in  all  possible  cases  and  circum- 
stances. 

But  this  will  appear  in  a  stronger  light  in  those  cases  where 
the  circumstances  of  the  prisoner  appear  on  his  trial  to  be 
such,  as  that  the  trial  cannot  proceed  without  manifest  injustice 
to  him. 

A  great  variety  of  cases  might  be  put  upon  this  head  :  but 
as  this  is  a  point  which  ought  to  be  treated  with  great  caution, 
I  think  it  safer  to  cite  a  case  which  I  find  stated  to  my  hand, 
than  to  suppose  and  argue  from  any  cases  of  my  own. 

1  Hale  85.  The  case  I  mean  is  that  put  by  Lord  Hale,  which  was  men- 

tioned the  last  time  at  the  bar. 

"  In  case  a  man  in  a  phrenzy  happen  by  some  over-sight  to 
plead  to  his  indictment  and  put  himself  on  his  trial ;  and  it 
appeareth  to  the  court,  on  his  trial,  that  he  is  mad  ;  the 
judge,  in  discretion,  may  discharge  the  jury  of  him,  and  re- 
mit him  to  gaol,  to  be  tried  after  the  recovery  of  his  under- 
standing." 

But  without  resorting  to  authorities  in  a  plain  case,  the 
common  sense  and  feeling  of  mankind,  the  voice  of  nature, 

reason. 
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reason,  and  revelation,  all  concur  in  this  plain  rule,  That  no 
man  is  to  be  condemned  unheard ;  and  consequently  no  trial 
ought  to  proceed  to  the  condemnation  of  a  man  who  by  the 
providence  of  Qod  is  rendered  totally  incapable  of  speaking 
for  himself,  or  of  instructing  others  to  speak  for  him :  and 
common  sense  will  at  the  same  time  tell  us,  that  the  bare  post- 
poning a  trial,  under  these  circumstances,  will  not  discharge 
the  prisoner  from  a  future  trial,  when  his  present  disability 
shall  be  removed. 

This  case  is  surely  an  exception  to  any  general  rule  that  the 
wit  of  man  can  lay  down  on.  this  point.* 

Another  case,  which  I  take  to  be  an  exception  to  the  general 
rule  contended  for  in  behalf  of  the  prisoner,  is,  when  by  the 
indulgence  of  the  court,  and  the  consent  of  the  attorney- 
general,  the  trial  of  the  issue  goeth  off  after  the  jury  sworn 
and  charged ;  in  order  to  intitle  the  prisoner  to  some  advan- 
tage in  point  of  defence,  which  in  the  rigour  of  the  law  he  could 
not  otherwise  be  entitled  to. 

And  this,  I  apprehend,  appeareth  from  the  case  of  Rook-  4  St.  TtL  6i9. 
wood,  which  also  was  cited  at  the  bar. 

In  that  case  the  jury  was  sworn  and  charged,  and  the 
indictment  opened  by  the  King's  counsel.  The  piisoner's 
counsel  then  offered  some  exceptions  to  the  indictment,  appre- 
hending, as  they  said,  that  since  the  Act  of  7th  King  W. 
declareth,  that  the  exceptions  therein  mentioned  shall  not  be 
taken  after  evidence  given,  the  prisoner,  by  a  favom^able  con- 
struction of  the  act,  had  liberty  to  take  exceptions  at  any  time 
before  evidence. 

The  court  was  unanimously  of  opinion,  that  the  prLsoner's 
counsel  had  lapsed  their  time  for  taking  any  exceptions  at  all : 
that  the  proper  time  for  taking  exceptions  is  before  issue 
joined,  or  at  least  before  the  jury  sworn. 

And  yet  it  being  a  case  of  life,  and  on  a  new  act  of  parlia- 
ment, the  court  did  agree  that,  in  that  instance  only,  the 
counsel  should  be  at  liberty,  with  the  consent  of  the  attorney- 
general,  to  take  their  exceptions ;  confining  themselves  to  the 
exceptions  mentioned  in  the  act,  of  which  they  could  not  have 
the  benefit  in  arrest  of  judgment. 

(•  See  the  case  of  Elizabeth  Meadow,  p.  76.) 

The 
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The  prisoner's  counsel  declined  to  enter  into  their  excep- 
tions under  that  restriction,  and  so  the  trial  went  on.  But 
had  exceptions  under  the  restrictions  of  that  act  been  taken 
and  allowed,  the  indictment  must  have  been  quashed,  and  the 
jury  then  sworn  and  charged  must  have  been  discharged  with- 
out giving  a  verdict. 

Lord  Chief -Justice  Holt  did  not  come  readily  into  the  expe- 
dient, proposed  by  the  rest  of  the  judges,  of  letting  the  prisoner's 
counsel  into  their  exceptions,  even  with  the  consent  of  the 
4  Sk  Tri.  M8.  attorney-general ;  and  in  the  conclusion  declareth,  that  the 
attorney  could  not  consent  to  it,  unless  he  would  also  consent 
to  discharge  the  jury. 

These  are  his  words,  as  I  have  taken  them  from  the  prints 
trial.  His  lordship  surely  at  that  time  entertained  no  doubt, 
that  at  the  prayer  of  the  prisoner  and  his  counsel,  and  with  the 
consent  of  the  attorney-general,  a  jury  sworn  and  charged  in  a 
case  of  high  treason  might  be  dLscharged.  The  other  judges 
present  (who  were  the  Ijord  Chief-Justice  of  the  Common 
Pleas,  the  Lord  Chief -Baron,  and  four  of  the  puisne  Judges) 
must  certainly  be  of  the  same  opinion ;  otherwise  they  would 
never  have  given  way  to  the  taking  of  exceptions,  which  if 
they  had  been  allowed  must  have  ended  in  discharging  the 
jury,  and  at  the  same  time  could  not,  in  the  nature  of  things, 
have  operated,  so  as  to  discharge  the  prisoner  from  answering 
to  another  indictment  for  the  same  offence. 

It  is  said,  on  the  authority  of  a  very  short  and  imperfect 
note  in  Carthew,  that,  in  less  than  two  years  afterwards,  all 
the  judges  of  England  upon  debate  among  themselves  came  to 
a  resolution,  that  in  capital  cases  a  juror  cannot  be  withdrawn, 
though  all  parties  consent  to  it. 

It  was  very  properly  asked  by  the  counsel  for  the  crown, 
Upon  what  occasion  this  debate  among  the  judges  was  had ! 
Whether  any  case  was  then  depending  in  judgment  before 
them  which  gave  rise  to  the  conference,  and  which  was  to  be 
governed  by  this  resolution,  and  what  were  the  particular 
circumstances  of  that  case,  if  any  such  there  was?  These 
questions,  I  say,  were  very  properly  asked :  for  the  true  extent 
of  all  rules  of  this  kind,  however  generally  they  may  be 
penned,  is,  and  always  will  be,  in  a  great  measure,  adjusttnl  by 
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the  circumstances  of  the  case  under  consideration  at  the  time 
when  the  rule  appears  to  be  given. 

It  seems,  endeavours  have  been  used  to  come  at  the  necessary 
light  in  these  particulars,  but  to  no  purpose  :  only  it  is  said 
upon  the  authority  of  a  MS.  of  a  late  learned  judge,  that  this  Tracy- 
resolution,  among  others,  was  taken  upon  a  conference  among 
the  judges  in  relation  to  an  indictment  against  the  then  sheriffs 
of  London  for  a  bare  misdemeanour ;  but  what  were  the  cir- 
cumstances of  that  case,  or  what  became  of  it  doth  not  appear. 
And  therefore,  I  freely  own,  this  extrajudicial  opinion  (for  with 
regard  to  capital  cases  it  is  extrajudicial)  weigheth  very  little 
with  me  in  the  piesent  question ;  and  doth  by  no  means  shake 
the  authority  of  Rookwooil's  *  case,  which  I  take  to  be  a  case 
very  nearly  in  point  with  the  present,  and  mdreover  was  a 
case  where  the  point  did  judicially  come  before  the  court,  and 
in  which  the  court  had  the  assistance  of  very  able  counsel  on 
both  sides  of  the  question. 

The  only  difference  between  the  cases  is  this ;  Rookwood 
could  not  have  had  the  benefit  of  his  exceptions  without  the 
indulgence  of  the  court,  and  con>ent  of  the  attorney-general ; 
whereas  the  prisoners  at  the  bar  might,  in  my  opinion,  have 
had  the  full  benefit  of  their  point  of  law  without  either.  I 
need  not  repeat  what  I  said  on  this  head  the  last  time  I  spake 
of  this  matter.  But  as  a  doubt  arose  on  that  point,  the  ex- 
pedient now  under  consideration  was  thought  of.  This  expe- 
dient the  court  came  into  at  the  prayer  of  the  prisoners  and 
their  counsel,  and  with  the  consent  of  the  attorney-general. 

Not  to  bring  the  prisoners*  lives  twice  in  jeopardy,  (which 
is  one  great  inconvenience  of  discharging  juries  in  capital 
cases,)  but  merely  in  order  to  give  them  one  chance  for  their 
lives,  which,  it  was  apprehended,  they  had  lost  by  pleading  to 
issue. 

Nor  was  it  done  to  postpone  their  trials  to  an  unreasonable 
distance,  when  their  witnesses  might  be  dead,  or  wearied  out 
by  a  long  and  expensive  attendance,  (which  is  another  great 
inconvenience  which  may  attend  the  discharging  of  juries  at 
discretion,  and  was  an  ingredient  of  great  hardship  in  the  cases 

•  See  HoIt*8  and  Tracy's  opinion  in  1704.  in  the  case  of  Anne  Hawkins, 
at  the  end  of  this  case,  pp.  38,  39. 
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of  Whitebread  and  Fenwick,)  but  in  order  to  bring  them  to  a 
trial  with  all  the  speed  that  might  be,  in  case  their  plea 
should  be  over-ruled :  and  accordingly*  they  were  tried  the 
very  next  day,  as  soon  as  judgment  was  given  on  their  plea. 

Upon  the  whole,  my  opinion  is,  that  all  general  rules, 
touching  the  administration  of  justice,  must  be  so  understood, 
as  to  be  made  consistent  with  the  fundamental  principles  of 
justice  :  and  consequently  all  cases  where  a  strict  adherence  to 
the  inile  would  clash  with  those  fundamental  principles  are  to 
be  considered  as  so  many  exceptions  to  it.  The  cases  I  have 
mentioned,  and  many  others  which  might  be  mentioned,  are 
exceptions  to  the  general  rule  insisted  on  in  behalf  of  the 
prisoners. 

The  case  at  bar  is,  I  think,  an  exception  to  that  rule :  and 
at  the  same  time  standeth  clear  of  the  inconveniences  men- 
tioned by  the  prisoners'  counsel. 

The  discharging  the  jury  in  this  case  was  not  a  strain  in 
favour  of  prerogative ;  it  was  not  done  to  the  prejudice  of  the 
prisoners ;  on  the  contrary  it  was  intended  as  a  favour  to 
them. 

In  that  light,  I  say,  it  was  considered  by  ther  court ;  in  that 
light  it  was  considered  by  the  prisonei*s  and  their  counsel,  and 
accordingly  they  prayed  it ;  and  in  that  light  Mr.  Attorney- 
general,  with  his  usual  candour,  consented  to  it. 

And  in  that  light  I  know  of  no  objection  in  point  of  law  or 
reason  to  it.  And  thei'efore  I  am  of  opinion  that  judgment 
ought  not  to  be  arrested. 

Mr.  Justice  Tracy's  MS.  having  been  cited  in  the  foregoing 
case  by  the  prisoners'  counsel  and  taken  some  notic«  of  by  the 
couH,  I  think  it  not  amiss  to  subjoin  from  the  same  MS.  wliich 
I  had  not  then  seen,  a  report  of  the  following  case. 

Burgbwy.  "At  the  sessions  at  the  Old  Bayly  before  Easter  term  1704, 

Anne  Hawkins  was  indicted  for  breaking  the  mansion-house 
of  Samuel  Story  in  the  night-time.  It  appeared  on  evidence, 
that  the  house  belonged  to  the  African  company,  that  Story 
was  an  ofiicer  of  the  company,  and  that  he  and  many  other 
persons  as  officers  of  the  company  had  separate  apartments  in 
the  house,  in  which  they  inhabited  and  lodged  \  and  that  the 

apartment 
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apartment  of  Story  was  broke  open.  It  was  holden  by  Holt 
chief -justice,  myself,  and  Baron  Bury,  That  the  apartment  of  (See  Ke^-^- 
Stor}'  could  not  be  called  his  mansion-house ;  l)ecau8e  he  and  WT.  Leach  267.) 
the  othei-s  inhabit  in  the  house  merely  as  officers  and  servants 
of  the  company :  and  thereupon  the  jury  was  discharged  of  this 
indictment,  and  it  was  amended,  and  laid  to  be  the  mansion- 
house  of  the  company." 

The  record  hath  been  looked  into.  It  warranteth  the  re- 
port of  the  karned  judge  in  the  substantial  parts  of  it,  though 
in  some  points  it  is  defective.  Two  bills  were  in  fact  preferred 
against  the  woman,  the  first  for  burglary  and  larceny  in  the 
dwelling-house  of  Samuel  Story,  to  which  she  pleaded  and  put 
hei*8elf  upon  the  country.  The  second  for  burglary  and  larceny 
in  the  mansion-house  of  the  African  company,  in  which  she  is 
charged  to  have  committed  the  burglary  up()n  the  same  day, 
and  to  have  stolen  the  very  same  goods  as  in  the  former  bill. 

It  appeareth  upon  this  second  bill,  that  she  was  acquitted  of 
the  burglary  and  found  guilty  of  the  larceny ;  but  it  doth  not 
appear  by  any  entiy  on  the  first,  that  the  court  proceeded  on  it 
farther  than  the  receiving  and  recording  her  plea,  and  remand- 
ing her  to  Newgate ;  probably  till  the  second  amended  bill  could 
be  prepared  and  si'nt  to  the  grand  jury.  But  certainly  it  is 
more  reasonable  to  impute  this  defect  to  the  neglect  of  the  of- 
ficer who  omitted  to  make  the  proper  entry,  than  to  imagine 
that  the  learned  judge  was  totally  mistaken  in  a  plain  matter  of 
fact,  falling  within  his  own  knowledge. 

Another  circumstance  which  may  beget  some  doubt  might 
be,  and  probably  was,  owing  to  mere  accident.  The  first  bill  is 
now  found  upon  the  file  among  the  indictments  of  the  then  next 
preceding  sessions  [March  8th,  1703].  But  it  ought  to  be  re- 
membered, that  neither  Holt,  Tracy  nor  Bury  attended  at  that 
time ;  and  that  it  appeareth  by  (he  record  that  they  all  did  at- 
tend at  the  following  sessions  ;  at  which  time,  according  to  the 
judge's  report,  the  point  came  under  consideration  upon  evi- 
dence given  on  the  first  bill,  and  the  second  amended  by  the 
direction  of  the  court  was  preferred. 


The 
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The  Case  of  Mr.  Charles  Katcliffe,  Michaelmas 
20  Geo.  II.  in  the  King's  Bench. 

a  wib.  15a)  T  r  E  was  concerned  with  his  brother,  the  late  Earl  of  Der- 
ApenoDftt-  J-JL  wentwater,  in  the  rebellion  of  1715  ;  and  in  May  1716 
•on*«M^"*^     "'^as  convicted  and  attainted  of  high  treason  before  special  com- 

mii^sioners  of  oyer  and  terminer  pursuant  to  the  act  of  the  first 
of  the  late  king.  While  he  was  under  sentence  of  death,  and 
probably  before  the  act  of  general  pardon  of  the  third  of  the 
late  *  king  passed,  he  made  his  escape  out  of  Newgate,  and  got 
over  to  France. 


and  U  retaken. 


At  the  latter  end  of  the  year  1745  he  was,  with  some  other 
officers,  French,  Scotch  and  Irish,  taken  on  the  coast  on  board  a 
French  ship  of  war ;  which  was  loaded  with  arms,  ammunition 
and  other  warlike  stores,  bound,  as  was  supposed,  for  Scotland ; 
where  the  rebels  were  at  that  time  in  arms. 

On  Friday  the  21st  November  1746,  he  was  brought  to  the 
bar  by  virtue  of  a  habeas  corpus  directed  to  the  constable  of  the 
Tower  or  his  deputy ;  and  the  record  of  his  conviction  and 
attainder  was  at  the  same  time  removed  thither  by  certiorari. 

The  habeas  corpus  with  the  return,  and  also  the  certiorari 
and  recoi*d  of  the  conviction  and  attainder  being  read,  the  sub- 
stance of  the  record  was  opened  to  him  in  English  by  the 
secondary  on  the  crown  side ;  who  then  asked  him  what  he  had 
to  say  why  execution  should  not  be  done  upon  him  according  to 
the  judgment.  He  pi*ayed,  that  counsel  might  be  assigned  him, 
and  named  Mr.  Ford  and  Mr.  Jodi-ell ;  who  were  accordingly 
assigned  his  counsel. 

They  prayed  a  few  da3rs  time,  that  they  might  have  an  op- 
portunity of  kno^idng  from  the  prisoner  himself  the  truth  and 
merits  of  his  case ;  which  was  gninted. 

They  also  prayed  a  copy  of  the  record ;  which  was  denied 
them.  But  the  officer,  by  the  direction  of  the  court,  read 
over  the  indictment  a  second  time  very  distinctly,  and  the 
prisoner's  counsel  took  notes  of  it;  and  the  prisoner  was 
ordered  up  on  Monday  next. 

*  St«  the  45th  sect,  of  the  act 

His 
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His  counsel  moved  for  a  rule  of  court,  that  they  might  have 
access  to  their  client  at  all  seasonable  times.  But  his  solicitor 
admitting  that  he  had  obtained  a  warrant  from  a  secretary  of 
state  to  the  same  purpose,  the  court  did  not  make  any  rule  in 
the  case,  nor  did  the  counsel  press  it ;  but  the  court  declared, 
that  if  the  secretary's  warrant  had  not  been  obtained,  they 
would  have  made  such  rule ;  for  the  prisoner  is  now  the  pri- 
soner of  this  court ;  and  the  lieutenant  of  the  Tower  is,  as  far 
as  concerneth  the  prisoner's  case,  a  minister  of  this  court,  and 
subject  to  the  rules  of  it. 

November  24,  1746. 

The  prisoner  was  brought    to   the  bar,   and   being  again    P^.p*®*?''*^^**** 
arraigned  he,  ore  Vmua,  pleaded,  That   he  is  not  the  person    pe»on. 
mentioned  in   the  record  before  the  court.      The   attorney- 
general,  ore  tenus,  replied.  The  prisoner  is  the  same  Charles 
Ratclifte   mentioned  in  the  record,  and  this   I  am    ready  to 
verify  ;  and  issue  was  joined. 

The  prisoner's  counsel  pressed  strongly  to  put  off  the  trial  of 
this  issue,  upon  an  affidavit  of  the  prisoner,  which  was  sworn 
in  court,  that  two  material  witnesses  named  in  the  affidavit  are 
abroa<] ;  one  of  them  at  Brussels,  and  the  other  at  St.  Ger- 
mains ;  and  that  he  believeth  they  will  attend  the  trial  if  a  rea- 
sonable time  be  allowed  for  that  purpose.  But  the  court  refused 
to  put  off  the  trial,  and  a  venire  was  awarded  returnable  in- 
stanter :  For,  said  the  court,  this  proceeding  is  in  nature  of ,  an 
inquest  of  office,  and  hath  always  been  considered  as  an  instan- 
taneous proceeding,  unless  proper  grounds  for  postponing  the  trial 
be  laid  before  the  court.     It  was  so  considered  in  the  case  of   ^  ,  ,« 

Kel.  18. 

The  King  against  Barkstead  and  others  upon  the  same  issue  as    J  ^I'^' 
this  is.     A  venire  was  awarded,*  and  a  jury  returned  and 
sworn  instanter  to  try  that  issue.    It  was  so  considered  likewise 
in  the  case  of  The  King  f  against  Roger  Johnson  in  this  court, 
Michaelmas  the  second  of  this  King. 

If  Mr.  Ratcliffe  hath  anything  to  offer  which  may  give  the 
court  reasonable  grounds  to  believe,  that  his  plea  is  any  thing 

*  See  the  record  inf.  in  Dr.  Cameron  a  case,  p.  111. 

t  See  a  report  of  the  case,  p.  46.     (ISee  also  i  Black.     Append,  s.  3.) 

moi*e 
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more  than  a  pretence  to  delay  execution,  we  are  ready  to  hear  him ; 
the  single  issue  is  whether  he  be  or  be  not  the  person  mentioned 
in  this  record  ;  this  is  a  fact  well  known  to  him  ;  and  if  he  is 
not  the  person,  he  might,  if  he  had  pleased,  have  made  that  mat- 
ter part  of  his  affidavit ;  he  may  do  so  still  if  he  can  do  it  with 
truth ;  and  if  he  refuseth  to  give  the  court  this  satisfaction 
touching  the  truth  of  his  plea,  the  court  doth  him  no  manner 
of  injustice  in  denying  him  the  time  he  prayeth. 

As  the  jur3rmen  were  called  to  the  book,  the  prisoner  chal- 
lenged one  of  them,  and  insisted  on  his  right  to  a  peremptory 
s.  p.  c.  ift3.         challenge  ;    but   his  challenge  was  over-ruled.      For  though 

there  are  some  opinions  in  the  books  that  in  collateral  issues  of 
this  kind  the  prisoner  hath  a  peremptory  challenge,  yet  the 
later  and  better  opinion  is  that  he  hath  not;  and  the  modern 
practice  hath  gone  accordingly. 

2  Hale  267.  Chief -Justice  Hale  saith,  That  in  case  of  an  issue  joined  on 

error  in  fact  assigned  for  reversing  an  outlawry,  the  prisoner 
hath  no  peremptory  challenge ;  and  in  p.  378  of  the  snme 
book  it  seemeth  to  be  admitted  as  a  general  rule,  that  in  in- 
quests of  office  (and  the  present  trial  is  in  nature  of  an  inquest 

1  Lev.  61.  of  office)  the  prisoner  hath  no  peremptory  challenge.    In  Bark- 

stead's  case,  cited  before,  the  prisoners  were  not  permitted  to 
challenge  peremptorily;  and  in  the  case  of  Roger  Johnson, 
which  hath  likewise  been  already  cited,  the  court  declared,  that 
the  prisoner  had  no  peremptory  challenge. 

The  jury  being  sworn  to  try  the  issue,  the  indictment  was 
read  over  to  them  in  English  for  their  information  as  to  the 
name  and  addition  of  the  prisoner;  and  the  evidence  being 
concluded,  the  jury  withdrew  for  a  few  minutes,  and  then  re- 
turned with  their  verdict,  that  the  prisoner  at  the  bar  is  the 
same  Charles  Ratcliflfe  that  is  mentioned  in  the  record. 

Note.  The  prisoner  during  the  trial  of  this  L««sue  had  the 
assistance  of  his  counsel ;  who  cross-examined  the  King's  wit- 
nesses, and  observed  fully  upon  the  evidence. 

After  the  verdict  was  brought  in,  the  prisoner's  counsel  took 
notice  of  the  Act  of  General  Pardon  passed  in  the  third  of 
tlie  late  King  ;  and  said  that  possibly  their  client  miglit  upon 
consideration  be  found  to  be  in  titled  to  the  benefit  of  it ;  and 

concluded 
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concluded  with  a  motion,  that  the  court,  before  they  award 
execution,  would  give  them  some  time  to  consider  the  act,  and 
to  be  informed  by  their  client  touching  the  circumstances  of 
his  case;  that  they  might  be  able  to  submit  his  case  to  the 
opinion  of  the  court,  how  far  he  is,  or  is  not  entitled  to  the 
beneiit  of  the  act. 

But  the  court  declared,  that  the  prisoner  having  once 
pleaded  in  bar  of  execution,  and  that  plea  having  been  falsified 
by  the  verdict,  his  plea  is  pei-emptory,  and  the  verdict  conclu- 
sive ;  and  nothing  now  remaineth  but  for  the  court  to  award 
execution. 

Mr.  Justice  Foster  was  satisfied,  that  the  principle  the  court 
went  upon  is  a  good  general  lule ;  but  he  thought  it  not  uni- 
versally true.  He  considered  the  case  of  a  parliamentary 
pardon  as  an  exception  to  it ;  for  surely  the  court  will  never, 
in  any  state  of  a  cause,  award  execution  upon  a  man  who 
plainly  appeareth  to  be  pardoned ;  and  therefore  he  thought, 
that  if  any  person,  whether  as  counsel  for  the  prisoner  or  as 
amicus  curias,  will  now  shew  that  the  prisoner  is  intitled  to  the 
benefit  of  the  act,  he  ought  to  be  heaitl.  But  to  this  it  was 
answered  by  the  Chief -Justice,  that  the  Act  of  Pardon  con- 
taining many  exceptions  both  as  to  persons  and  crimes,  the 
party  who  would  take  the  benefit  of  it  must  plead  it  specially 
with  all  proper  averments ;  so  as  to  shew  that  he  is  not  within 
any  of  the  exceptions,  according  to  the  i-esolution  in  the  Earl  Garth,  isi. 
of  Salisbury's  case. 

The  counsel  for  the  crown  did  not  urge  either  of  these  points 
against  the  piisoner ;  and  I  have  been  since  informed,  that, 
in  favour  of  life,  they  were  determined  to  wave  them ;  and 
were  provided  with  evidence  then  attending  in  the  Hall  to 
prove  (which  was  the  truth  of  the  case)  that  the  prisoner 
after  his  attainder  made  his  escape  out  of  Newgate,  which 
brought  him  within  the  exception  in  the  45th  section  of  the 
act.  And  the  piisoner's  counsel  being  apprized  of  this  by  the 
counsel  for  the  crown,  in  a  conversation  between  them  at  the  bar, 
thought  it  in  vain  to  press  their  motion  any  farther.  And 
execution  wa.s  accordingly  awarded ;  and  a  rule  made,  that  it 
be  done  on  Monday  the  8th  of  December;  and  a  writ  was 
ordered  to  the  lieutenant  of  the  Tower  to  deliver  the  prisoner 

to 
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to  the  ftherifT  of  Middlesex  on  that  day ;  and  another  to  the 
sheriff  to  receive  him,  and  to  cause  execution  to  be  done. 

N.B,  Since  the  prisoner's  counsel,  after  sufficient  time 
allowed  them  to  inform  themselves  of  the  true  state  of  his 
case,  had  nothing  to  offer  to  induce  the  court  to  think  that 
their  client  was  intitled  to  the  benefit  of  the  act,  only  that 
possibly  upon  farther  consideration  he  may  appear  to  be  so 
intitled ;  there  was  certainly  no  room  to  delay  the  awarding 
execution  upon  so  slight  a  suggestion  from  the  bar ;  and 
Mr.  Eatcliffe  had  no  injustice  done  him  in  that  respect. 

He  was  beheaded  on  Tower-hill  on  the  day  mentioned  in 
the  rule. 

The  award  of  execution  in  Mr.  Ratcliffe's  case  was  agreeable 
Cro.  j»c  405.  to  the  precedent  in  the  case  of  Sir  Walter  Raleigh.  He  was 
Htttt  2L  convicted  and  attainted  at  Winchester  before  special  commis- 

sioners, and  being  brought  into  the  King's  Bench  by  habeas 
corptiSf  execution  was  there  awarded  on  the  former  judgment ; 
judgment  not  being  pronounced  afresh,  it  having  been  pro- 
nounced before. 

1 H.  VII.  28,  In  the  cases  of  H.  Stafford,  and  of  Barkstead,  Okey  and 

1  ijev.  61.  Corbet,  who  were  attainted  by  act  of  parliament,  the  tenour  of 
^       ^^'            the  acts  was  removed  by  certiorari  into  Chancery,  and  sent 

thence  by  mittimus  into  the  King's  Bench ;  and  the  Chief -Justice 
pronounced  the  usual  judgment  as  in  cases  of  high  treason* 

There  was  no  proceeding  of  this  kind  in  the  case  of  the 
Duke  of  Monmouth,  who  was  attainted  by  act  of  parliament, 
1  Ja.  II. ;  for  the  action  at  Scdgemoor  happened  on  the  8th  of 
July  1685,  which  in  that  year  fell  out  to  be  the  last  day  of 
Trinity  term ;  and  on  the  15th  he  was  executed.  But  that 
was  a  time  of  great  heat  and  violence,  and  few  things  then 
done  ought  to  be  drawn  into  example. 

N,B,  The  act  of  the  3d  of  the  late  King  giveth  the  party 
liberty  to  take  advantage  of  it  on  the  general  issue  without 

2  w.  A  M.  specially  pleading  the  same  ;  and  so  doth  that  on  which  the 
Earl  of  Salisbury  relied.  The  court  therefore  could  not  in  the 
Earl's  case  ground  itself  on  the  rule  of  pleading  laid  down  in 
Carthew ;  though  the  rule  might  possibly  be  mentioned  ohiier 

by 
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by  some  of  the  judges.  I  think  the  true  ground  the  court  went 
upon,  which  indeed  the  reporter  himself  seemeth  to  hint  at, 
but  very  darkly,  was  that  the  Earl  having  been  committed  by 
the  House  of  Peers  upon  an  impeachment  by  the  Commons  for 
high  treason,  this  court  cannot  allow  him  the  benefit  of  the 
act ;  it  hath  no  cognizance  of  the  crime  he  standeth  charged 
with;  the  matter  lieth  before  another  and  higher  judicatui'e, 
and  thither  his  Lordship  must  resort. 

And  there  he  afterwards  had  the  full  benefit  of  the  act 
without  being  put  to  plead  it ;  for  on  the  2d  of  October  1690, 
upon  reading  the  Earl's  petition,  setting  forth  that  he  had  been 
long  a  prisoner  in  the  Tower  notwithstanding  the  late  act  of 
free  and  general  pardon,  and  praying  to  be  discharged,  the  Lords 
ordered  the  judges  to  attend  on  the  Monday  following  to  give 
their  opinions,  whether  the  Earl  be  pardoned  by  the  said  act ; 
on  the  6th  the  judges  delivered  their  opinions.  That  if  his 
offences  were  committed  before  the  13th  of  February  1688,  and 
not  in  Ireland,  or  beyond  the  seas,  he  is  pardoned.  Where- 
upon it  was  resolved,  that  he  be  admitted  to  bail ;  and  the 
next  day  he  was  bailed,  and  on  the  30th  of  October  t  he  and 
his  sureties  were  discharged  from  their  recognizances. 

The  rule  laid  down  in  Carthew  from  Plowden  is  laid  down 
in  the  same  latitude  in  many  of  the  old  books.  But  it  is  to  be 
observed,  that  the  acts  of  general  pardon  in  those  times  had  no 
clauses  enabling  the  party  to  avail  himself  of  the  pardon  on 
the  general  issue  without  specially  pleading  the  same.  The 
first  act  which  hath  that  clause,  that  I  have  met  with,  is  the 
act  of  Oblivion  (12th  Car.  II.),  and  all  acts  of  general  pardon 
since  that  time  have  had  clauses  to  the  same  purpose. 

t  See  the  Journals  of  the  Lords. 


Michaelmas 
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Michaelmas,  2  Geo.  II.  B.  E. 

The  case  of  Koger  Johnson,  cited  twice  in  Mr. 

EatcUfife's  Case,  was  thus. 

An  outlaw  for      fT^HE  defendant  stood  outlawed  upon   an   indictment  for 
taken."  1      high   treason   in  dimmishing  the   current   coin  of  the 

kingdom,  and  was  taken  and  committed  to  Newgate.  Being 
now  brought  to  the  bar  by  habeas  corpuSf  he  offered  to  surrender 
himself  to  the  Chief -Justice,  pursuant  to  the  act  of  the  5th 
and  6th  E.  VI.  c.  11.  (being  within  the  year)  and  to  traverse 
the  indictment ;  alledging  that  he  was  at  Flushing  beyond  the 
seas  at  the  time  the  outlawry  was  pronounced. 

The  Chief-Justice  said,  We  cannot  refuse  to  accept  his 
surrender;  he  must  be  remanded  to  Newgate;  and  let  a 
special  entry  be  made  that  he  offered  to  surrender,  and  to 
traverse  the  indictment.* 

At  another  day  in  the  same  term  the  defendant  was  again 
brought  to  the  bar,  and  he  tendered  a  plea  in  parchment, 
"  That  he  was  out  of  the  realm  on  the  8th  of  February  when 
the  outlawry  was  pronounced,"  and  pleaded  over  to  the 
ti-eason;  which  plea  was  received.  The  attorney -general 
prayed,  that  he  might  have  a  copy  of  the  plea,  and  three  days 
time  to  demur  or  join  issue ;  which  was  gi'anted ;  the  court 
declaring  that  the  attorney  might  have  joined  issue  instanUr ; 
and  that  on  the  trial  of  such  issue  the  prisoner  could  not 
challenge  any  of  the  jury  without  cause.  The  prisoner  prayed 
counsel,  and  had  four  assigned. 

He  pieadB  At  another  day  in  the  same  term  the  prisoner  being  at  the 

that  he  was  bo-  "^  . 

yond  aea.  bar,  by  leave  of  the  court,  withdrew  his  plea ;  and  pleaded  the 

substance  of  it,  viz.  his  being  beyond  sea  on  the  8th  of 
February,  ore  tervu8.  The  attorney-general  ore  tenus  replied, 
"I  say  he  was  within  the  realm  on  the  8th  of  February, 
and  I  ti*avei*se  his  being  then  out  of  the  realm."  Issue 
being  thus  joined,  the  court  awarded  a  venire  returnable 
instarUh'y  and  the  sheriff,  sitting  the  court,  returned  a  jury, 

*  This  juBtice  was  refused  to  Sir  Thomas  Armstrong  in  alike  case.  Vide 
8  Mod.  47,  and  8  St.  TrL  895. 

Then 
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Then  the  prisoner's  counsel  opened  the  plea  and  case,  and  called 
their  witnesses;  and  the  attorney-general  insisting  that  the 
witnesses  should  he  examined  apart,  they  were  so  examined  ;  as 
likewise  were  the  witnesses  produced  on  the  part  of  the  crown. 

The  prisoner's  counsel  managed  the  whole  in  his  behalf, 
and  three  of  them  were  heard  on  the  reply;  and  the  jury, 
after  a  short  recess,  returned  with  their  verdict,  "  That  the 
prisoner  was  out  of  the  realm  on  the  8th  of  February." 

Then  the  prisoner  was  arraigned  on  the  indictment,  to 
which  he  pleaded  not  guilty ;  and  the  attorney  joined  issue,  and 
pi'ayed  a  venire  returnable  the  first  return  of  the  next  term ; 
which  the  court  awarded ;  and  the  prisoner  was  remanded  to 
Newgate. 

This  note  of  Johnson's  case  was  communicated  to  me  by  my 
good  friend  the  late  Mr.  Justice  Abney.  The  case  is  reported 
by  Serjeant  Barnardiston  *  in   his  first  volume,  and  by  Sir  •  r.  70,  90, 91, 

T   ,        cji.  X  ^5-  102,  111, 

John  Strange,  t  128. 

t  P.  824. 

Hilary,  20  Geo.  II. 
The  Case  of  John  Murray  of  Broughton. 

PLEAS   before   our   Lord   the   King   at   Westminster  of   a  person  at- 
tainted  of  trea- 
Hilary  term  in  the  twentieth  year  of  the  reign  of  our  son  by  aci  of 

Sovereign  Lord  George  the  second,  by  the  grace  of  God 

of  Great  Britain,  France  and  Ireland  King,  defender  of 

the  faith. 

Amongst  the  pleas  of  the  King  Koll. 

"ENGLAND.  Our  present  Sovereign  Lord  the  King 
hath  transmitted  to  his  beloved  and  faithful  Sir  William  Lee, 
knight,  and  his  associates,  justices  of  our  said  present  Sove- 
reign Lord  the  King,  assigned  to  hold  pleas  before  the  King 
himself,  his  writ  of  mittimua^  together  with  a  writ  directed 
to  the  clerk  of  his  parliaments,  and  the  return  made  to  the 
same  ;  and  also  the  record  of  a  certain  act  of  parliament  of  our 
said  present  Sovereign  Lord  the  King  made  at  Westminster 
dosed  in  these  words :  To  our  beloved  and  faithful  Sir  William  ^h®  7^*  °' 
Lee,  knight,  and  others  his  a^isociates,  our  justices  assigned  to 

hold 
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Certiorari. 


lliereiam. 


hold  pleas  before  us,  greeting :  We  send  you  inclosed  in  these 
presents  the  tenour  of  a  certain  writ  of  certiorari  directed  to 
our  beloved  Ashley  Cowper,  esqr.  clerk  of  our  Parliaments,  toge- 
ther with  the  return  indorsed  upon  the  back  of  the  said  writ ; 
and  also  the  tenour  of  a  certain  act  whereof  mention  is  made  in 
the  same  writ,  intitled,  An  Act  to  attaint  Alexander  Earl  of 
Kellie  [the  persons  intended  to  be  attainted  are  here  named, 
among  whom  Mr.  Murray  is  one]  of  high  treason,  if  they  shall 
not  render  themselves  to  one  of  his  Majesty's  justices  of  the 
peace  on  or  before  the  twelfth  day  of  July  in  the  year  of  our 
Lord  1746,  and  submit  to  justice.  The  tenour  of  which  said 
act  we  for  certain  reasons  have  caused  to  be  brought  before  us 
into  our  Chancery ;  and  we  do  hereby  command  you,  that  having 
inspected  the  tenour  of  the  said  act,  you  farther  cause  to  be 
done  thereon  that  which  of  right,  and  according  to  the  law  and 
custom  of  England,  you  shall  see  fit  to  be  done.  Witness  our- 
self  at  Westminster  the  tenth  day  of  February  in  the  twentieth 
year  of  our  reign.  The  tenour  of  the  said  writ  of  certiorari^ 
and  the  return  made  to  the  same,  and  also  the  tenour  of  the 
said  act  in  the  said  writ  mentioned,  follow  in  these  words; 
George  the  second,  by  the  grace  of  God  of  Great  Britain,  France 
and  Ireland  King,  defender  of  the  faith,  to  our  beloved  Ashley 
Cowper,  esquire,  clerk  of  our  Parliaments,  greeting ;  We  being 
willing  (for  certain  reasons)  to  be  certified  concerning  the 
tenour  of  a  certain  act  by  us  made  and  enacted,  by  and  with 
the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and 
Commons,  in  Parliament  assembled  at  Westminster,  the  seven- 
teenth day  of  October  in  the  nineteenth  year  of  our  reign, 
intitled,  An  act  to  attaint  Alexander  Earl  of  Kellie  [names  re- 
peated] of  high  treason,  if  they  shall  not  render  themselves  to 
one  of  his  Majesty's  justices  of  the  peace,  on  or  before  the 
twelfth  day  of  July  in  the  year  of  our  Lord  1746,  and  submit  to 
justice,  Do  command  you  that  immediately  after  the  I'eceipt  of 
this  writ,  you  do  distinctly  and  openly  send  before  us  into  our 
Chancery  the  tenour  of  the  said  act,  with  all  things  touching 
the  same,  as  fully  and  perfectly  as  the  same  now  remaineth  in 
your  custody,  together  with  this  writ.  Witness  ourself  at 
Westminster,  the  seventh  day  of  February  in  the  twentieth  year 
of  our  reign.  The  execution  of  this  writ  appeareth  in  a  certain 
schedule  to  this  wiit  annexed  as  within  I  am  commanded. 


Ashley 
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Ashley  Ck)wper  der^  parliame7Uor\     In  the  Parliament  held  at 
Westminster  the  seventeenth  day  of  October  in  the  year  of  our 
Lord  1745,  and  in  the  nineteenth  year  of  the  reign  of  our 
Sovereign  Lord  George  the  second,  by  the  grace  of  God  of 
Great  Britain,  France  and  Ireland  King,  Defender  of  the  Faith, 
and  there  continued  by  several  adjournments  until  and  unto 
Wednesday  the  fourth  day  of  June  1746,  by  the  consent  of  the 
Lords  as  well  spiritual  as  temporal,  and  of  the  Commons,  and 
by  the  consent  of  the  King's  Majesty  then  present,  the  follow- 
ing statute  (amongst  othei's)  was  ordained,  enacted  and  esta- 
blished, (to  wit)  An  act  to  attaint  Alexander  Earl  of  Kellie  The  title  of  the 
[names  repeated]  of  high  trea^^n,  if  they  shall  not  render  them-   ^^' 
selves  to  one  of  bis  Majesty's  justices  of  the  peace  on  or  before 
the  twelfth  day  of  July  in  the  year  of  our  Lord  1746,  and 
submit  to  Justice.     Whereas  Alexander  Earl  of  Kellie  [names  The  Act. 
repeated]  on  or  before  the  eighteenth  day  of  April  in  the  year 
of  our  Lord  1 746,  did  in  a  traitorous  and  hostile  manner  take 
up  arms  and  levy  war  against  his  present  most  Gracious  Majesty 
within  this  realm,  contrary  to  the  duty  of  their  allegiance,  and 
are  fled  to  avoid  their  being  apprehended  and  prosecuted  accord- 
ing to  law  for  their  said  offences ;  Be  it  therefore  enacted  by 
the  King's  most  Excellent  Majasty,  by  and  with  the  advice  and 
consent  of  the  Lords  spiritual  and  temporal,  and  Commons  in 
this  present  parliament  assembled,  and  by  the  authority  of  the 
same.  That  if  the  said  Alexander  Earl  of  Kellie  [names  re- 
peated] shall  not  render  themselves  to  one  of  his  Majesty's 
justices  of  the  peace  on  or  before  the  12th  day  of  July  in  the 
year  of  our  Lord  1746,  and  submit  to  justice  for  the  ti-easons 
aforesaid,  then  every  of  them  the  said  Alexander  Earl  of  Kellie 
[names  repeated]  not  rendering  themselves  as  aforesaid,  and 
not  submitting  to  justice  as  aforesaid,  shall  from  and  after  the 
said  eighteenth  day  of  April  in  the  year  of  our  Lord  1746 
stand  and  be  adjudged  attainted  of  the  said  high  treason  to  all 
intents  and  purposes  whatsoever,  and  shall  suffer  and  forfeit  as 
a  person  attainted  of  high  treason  by  the  laws  of  the  land 
ought  to  suffer  and  forfeit ;  and  every  of  the  said  justices  of 
the  peace  are  hereby  required  to  commit  every  of  them  the  said 
Alexander  Earl  of  Kellie  [names  repeated]  so  surrendering 
himself  to  piison  for  the  said  high  treason,  there  to  remain 
until  he  shall  be  discharged  by  due  course  of  law,  and  thereof 

D  immediately 
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immediately  to  give  notice  to  one  of  his  Majesty's  principal 
secretaries  of  state.  I  Ashley  Ck)wper  clerk  of  parliaments, 
by  virtue  of  the  writ  of  our  Lord  the  King  of  certiorari  to  me 
directed,  and  to  these  presents  annexed,  do  certify  that  what  is 
above  written  is  the  true  tenour  of  the  act  of  parliament  above- 
said  in  that  writ  expressed.  In  witness  whereof  to  this  schedule 
I  have  set  my  seal,  and  subscribed  my  name,  dated  the  ninth 
day  of  February  in  the  twentieth  year  of  the  reign  of  our  said 
Lord  the  King,  and  in  the  year  of  our  Lord  1746." 

Mr.  Murray  being  brought  to  the  bar  by  habeas  corpus 
directed  to  the  lieutenant  of  the  Tower,  the  foregoing  recoixl 
was  read  to  him  by  the  secondary  on  the  crown  side ;  and  the 
attoi-ney-general  prayed  that  execution  might  be  awarded. 
The  secondary  then  demanded  of  him  what  he  had  to  say  why 
execution  should  not  be  awarded. 

The  prisoner  ore  tenus  pleaded,  that  he  did  suriender  him- 
self to  the  Lord  Justice-Clerk  of  Scotland  (who  is  a  justice 
of  the  peace)  at  Edinburgh  the  28th  of  June  last.  Whereupon 
the  attorney-general  declartd,  that  he  had  authority  from  his 
Majesty  to  confess  the  truth  of  the  prisoner's  plea,  and  did 
accordingly  confess  it.  And  the  court  ordered  the  prisoner's 
plea,  and  the  attorney-general's  confession,  to  be  recorded ;  and 
that  the  attorney  take  nothing  by  his  motion,  and  that  the 
prisoner  be  remanded. 

Note.  This  gentleman  was  made  use  of  as  an  evidence 
against  Lord  Lovat  on  his  impeachment :  and  it  was  suggested 
on  that  occasion,  that  the  attorney's  confessing  the  truth  of  the 
pka,  by  warrant  from  his  Majesty,  was  a  strain  of  prei-ogative, 
calculated  to  elude  the  force  of  the  act  of  attainder,  and  to 
serve  the  turn  of  making  Mr.  Murray  an  evidence.  But  who- 
ever considereth,  that  he  was  actually  brought  before  the  Lord 
Justice-Clerk  on  the  28th  of  June  (fourteen  days  before  the  time 
limited  by  the  act  for  his  surrendering  was  expired)  and  was  the 
same  day  by  him  committed  to  the  castle  of  Edinburgh,  where 
he  was  kept  close  prisoner  till  he  was  removed  to  the  Tower ; 
whoever  considereth  tliis  must  admit,  that,  with  whatever  view 
he  might  be  brought  up  at  this  time,  he  had  merely  that 
justice  done  him  now  by  his  Majesty's  order,  which  at  one 

time 
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time  or  other,  whenever  he  should  have  been  brought  up  on 
the  foot  of  the  act  of  attainder,  could  not  be  denied  him. 

The  intent  of  the  act  was  answered  by  his  being  made 
amesnable  to  justice  before  the  time  limited  for  his  surrender : 
and  he  being  kept  close  prisoner  till  the  day  for  surrendering 
was  past,  it  was  put  out  of  his  power  to  comply  strictly  with 
the  letter  of  it ;  and  therefore  his  noncompliance  ought  not  to 
be  fatal  to  him  *. 

See  Roger  Johnson's  case  before,  p.  46. 


Pasoh.  20  Geo.  II.  B.  E. 
The  Case  of  John  Harvey. 

PLEAS   before  our   Lord   the   King  at  Westminster  of  (Wiis.  im. 
Easter  term,  in  the  twentieth  year  of  the  reign  of*  our  ^57.)^  ^^^' 
Sovereign  Lord  George  the  Second,  by  the  grace  of  Grod  of  xpeMonat- 
Great   Britain,   France  and   Ireland   King,  defender  of  the  ?y"a!S*ofii2Sif 
faith.  »""*^- 

Amongst  the  pleas  of  the  King  Roll. 

"  Middlesex.  Our  present  Sovereign  Lord  the  King  hath  sent 
to  his  keeper  of  his  gaol  of  Newgate  his  wiit  closed  in  these  words 
(that  is  to  say)  George  the  second,  by  the  grace  of  God  of  Habeas  corpua. 
Great  Britain,  France  and  Ireland  King,  defender  of  the  faith. 
To  the  keeper  of  our  gaol  of  Newgate,  Greeting  ;  We  command 
you  that  the  body  of  John  Harvey,  being  committed  and 
detained  in  our  prison  under  your  custody  (as  it  is  said), 
together  wdth  the  day  and  cause  of  the  taking  and  detaining  of 
him,  by  whatsoever  name  the  said  John  Harvey  may  be  called 
therein,  you  have  immediately  after  the  receipt  of  this  writ 
before  us  at  Westminster,  to   undergo  and  receive   all   and 


*  I  have  been  informed,  that  Mr.  Murray  was  now  brought  up  in  order  to 
obviate  an  objection  that  might  have  been  made  to  his  evidence  upon  the  au- 
thority of  Lord  DuiTus's  case,  reported  in  Com.  440.  But  that  case  differeth 
from  this.  Lord  Duffus  was  not  amesnable  to  justice  before  the  expiration  of 
the  time  given  by  the  act ;  nor,  merely  through  his  own  default,  could  be. 
But  I  doubt  Lord  Duffus's  case  savoured  too  much  of  the  svmmvmjv*. 

sinfi^ular 
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an^lar  soch  thfnffs  a.«  our  sa:*!  eonrt  >fiall  then  and  there 
ecm.4der  cf  ooDoeniing  him  in  this  beh:»lf .  And  that  too  then 
have  th^re  this  writ.  Witness  Sir  Willi^un  Lee  knight^  at 
Westminster,  the  twentv-^eventh  •Jai*  of  Ma  v.  in  the  twentieth 
rear  of  our  reign.  And  now  (that  is  to  say)  upon  Saturday 
next  after  the  morrow  of  the  Aseen^n  c^  oar  Lord  in  this 
same  tf-rm,  before  our  said  pressent  Sovmeign  Ijo/rd  the  King 
at  W€3i$tmin.ster.  oomech  Rlchanl  Akerman  gentleman,  his 
Majesfty's  keeper  of  his  said  gaol  of  Newgat«r,  and  r^tnmeth 
the  said  writ  as  followeth :  The  execution  of  this  writ  appeareth 
in  a  certain  schedule  to  this  writ  annexed.  The  answer  of 
Richard  Akerman  keeper  of  his  Maje.-ty's  g^ol  cf  Newgate 
within  mentioned.  I  Richard  Akerman  gentleman,  keeper  of  his 
Majea>ty's  gai:^  of  Newgate,  in  the  writ  to  this  schedule  annexed 
m»  ntioned,  do  most  hum  My  certify  and  return  to  our  most  serene 
Sovereign  Lord  the  King,  that  before  the  coming  to  me  of  the 
said  writ  (to  wit)  on  the  twenty-first  day  of  April  in  the  year 
of  our  Lord  1747,  the  said  John  Harvey,  in  the  said  writ 
mentioned,  was  committed  to  mv  custodv,  and  is  now  detained 
in  the  same,  by  virtue  of  a  warrant  under  the  hand  and  seal 
of  Thomas  Burdus  esquire,  one  of  the  justices  of  our  said  present 
Sovereign  Lord  the  King  assigned  to  keep  the  peace  of  our  said 
present  Sovereign  Lord  the  King  in  and  for  the  county  of 
Middlesex,  and  also  to  hear  and  determine  divers  felonies,  tres- 
passes, and  other  misdemeanours  committed  within  the  same 
county ;  which  said  warrant  is  in  these  words  and  figures 
following :  Middlesex,  to  wit,  To  the  keeper  of  his  Majesty's 
gaol  of  Newgate.  Receive  into  your  custody  the  body  of  John 
Harvey  of  Pond-hall  in  the  county  of  Suffolk,  farmer,  being  a 
person,  amongst  others,  armed  with  fire-arms  and  other  offensive 
weapons,  after  the  twenty-fourth  day  of  July  1 746,  assembled 
in  order  to  be  aiding  and  assisting  in  the  running,  landing,  or 
carrying  away  prohibited  or  uncustomed  goods,  and  being,  by 
his  Majesty's  order  in  council  of  the  fifteenth  of  January  last 
published  in  the  Loudon  Gazettes  of  the  Nth  and  20th  of  that 
month,  required,  amongst  others,  to  surrender  themselves 
within  the  space  of  forty  days  after  the  tii-st  publication 
thereof  in  the  London  Griizette,  to  the  Lord  Chief -Just  ice,  or  one 
other  of  his  Majesty's  justices  of  the  court  of  King's  Bench,  or 
to  any  of  his  Majesty's  justices  of  the  jwace :  and  the  said  John 
llan^ey  not  having  surrendered  himself  in  obtdieuce  to  the 
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above-mentioned  order,  but  having  been  apprehended,  taken, 
and  brought  before  me  one  of  his  Majesty's  justices  of  the  peace 
for  the  county  of  Middlesex,  by  Thomvs  Hales  gentleman,  one 
of  the  officers  or  assistant  officers  to  his  Majesty's  commissioners 
of  the  customs  ;  and  the  said  John  Harvey  being,  by  leason  of 
his  not  surrendering  himself  pursuant  to  the  said  order,  but 
neglecting  or  refusing  so  to  do,  by  virtue  of  the  statute  in  that 
case  made  and  provided,  adjudged,  deemed,  and  taken  to  be 
convicted  and  attainted  of  felony,  and  to  suffer  pains  of  death  as 
in  cases  of  a  peison  convicted  and  attainted  by  verdict  and  judg- 
ment of  felony  without  benefit  of  clergy,  the  said  offence  being 
charged  to  have  been  committed  in  England  ;  these  are  there- 
fore to  require  you  to  receive  into  your  custody  in  the  said  prison 
the  body  of  the  said  John  Harvey,  and  him  there  safely  keep, 
until  he  shall  be  from  thence  discharged  by  due  course  of  law. 
Given  under  my  hand  and  seal  this  21st  April  1747.  Thomas 
Burdus,  (L.  S.)  And  this  is  the  cause  of  the  taking  and  detain- 
ing of  the  said  John  Harvey,  whose  body  I  have  ready  before 
our  said  present  Sovereign  Lord  the  King  at  the  time  and 
place  within-mentioned,  as  by  the  said  writ  I  am  commanded. 
And  at  the  same  time  before  our  said  present  Sovereign  Lord  SnirgeBtion  by 
the  King  at  Westminster  cometh  Sir  Dudley  Ryder  knight,  general 
attorney -general  of  our  said  present  Sovereign  Lord  the  King, 
and  in  the  presence  and  hearing  of  the  said  John  Harvey  in  the 
said  above-recited  writ  and  i-eturn  named,  being  now  brought 
to  the  bar  here  in  his  own  proper  person  under  the  custody  of 
the  said  ke:?per  of  his  Majesty's  ^aid  gaol  of  Newgate  (into 
whose  cu.stody  he  the  said  John  Harvey  had  been  before  com- 
mitted for  the  cause  aforesaid  in  manner  aforesaid)  he  the  said 
attorney-general  of  our  said  present  Sovereign  Ijord  the  King, 
for  our  said  present  Sovereign  Lord  the  King,  saith.  That  since 
the  24th  day  of  July  which  was  in  the  year  of  our  Lord  1 746, 
(to  wit)  upon  the  twelfth  day  of  January  in  the  twentieth  year 
of  the  reign  of  our  said  present  Sovereign  Lord  George  the 
Second,  by  the  grace  of  God  of  Great  Britain,  France  and 
Ireland  King,  defender  of  the  f.iith,  and  so  forth,  at  the  parish 
of  Saint  Paul  Goveut-garden  in  the  county  of  Middlesex,  it  was 
in  due  manner  charged  before  Thomas  Burdus  esq  one  of  his 
Majesty's  justices  of  the  i>eace  of  and  for  the  county  of  Middle- 
sex, assigned  to  keep  the  j^eace  of  our  said  present  Sovereign 
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Lord  the  King  \^ithin  and  for  the  said  county  of  Middlesex, 
and  also  to  hear  and  determine  divers  felonies,  trespasses,  and 
other  misdemeanors  committed  within  the  same  county,  by 
information  of  Thomas  Jones,  a  credible  person,  upon  oath  by 
him  subscribed,  that  he  the  said  John  Harvey  in  the  said  writ 
and  return  named,  and  several  other  persons  to  the  number  of 
three  and  more,  being  armed  with  fire-arms  and  other  offensive 
weapons,  since  the  twenty-foui'th  day  of  July  which  was  in  th© 
said  year  of  our  Lord  1746,  (to  wit)  upon  the  eighth  day  of 
October  in  the  twentieth  year  aforesaid,  were  assembled  at 
Beauacre  in  the  county  of  Suffolk,  in  order  to  be  aiding  and 
assisting  in  the  ininning,  landing,  and  carrying  away  uncustomed 
goods;  And  the  said  attorney-general  of  our  said  present 
Sovereign  Lord  the  King  farther  saith,  That  he  the  said 
Thomas  Burdus  did  forthwith  (to  wit)  on  the  said  twelfth  day 
of  January,  at  the  parish  of  Saint  Paul  Covent-garden,  certify 
under  his  hand  and  seal,  and  return  the  said  information  so 
made  and  given  before  him  as  aforesaid,  to  the  most  noble 
Thomas  Holies  Duke  of  Newcastle,  one  of  his  Majesty's  prin- 
cipal secretaries  of  state,  who  did,  as  soon  afterwards  as  con- 
veniently might  be  (to  wit)  upon  the  fifteenth  day  of  the  same 
month  of  January  in  the  twentieth  year  aforesaid,  at  the  parish 
of  Saint  Paul  Covent-garden  aforesaid,  lay  the  same  before 
his  Majesty  in  privy  council,  and  that  his  Majesty  did,  at  the 
same  time  and  place  last  mentioned,  thereupon  make  his  order 
in  his  privy  council,  thereby  requiring  and  commanding  the 
said  John  Harvey  (amongst  others  in  the  said  order  particu- 
larly named)  to  surrender  himself  within  the  space  of  forty 
days  after  the  first  publication  thereof  in  the  London  Gazette, 
to  the  Lord  Chief -Justice,  or  one  other  of  his  Majesty's  justices 
of  the  court  of  King's  Bench,  or  to  any  other  of  his  Majesty's 
justices  of  the  peace ;  which  said  order  the  clerks  of  his 
Majesty's  privy  council  did  cause  to  be  forthwith  printed  and 
published  in  the  two  next  successive  London  Gazettes,  and  upon 
the  said  fifteenth  day  of  January  cause  the  same  to  be  forth- 
with transmitted  to  the  sheriff  of  the  said  county  of  Suffolk ; 
which  said  sheriff  did,  within  fourteen  days  after  the  receipt 
thereof,  cause  the  same  to  be  proclaimed  between  the  hours  of 
ten  in  the  morning  and  two  in  the  afternoon,  in  the  respective 
market-places  upon  the  respective  market-days  of  two  market- 
towns 
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towns  in  the  same  county  of  Suffolk,  the  said  two  market-towns 
being  near  to  the  place  where  the  said  offence  was  charged  to 
have  been  committed  as  aforesaid ;  and  that  a  true  copy  of  the 
said  order  was  likewise  within  the  said  fourteen  days  affixed 
up  upon  a  public  place  in  each  of  the  said  two  market- towns, 
according  to  the  directions  and  agreeably  to  the  true  sense, 
intent  and  meaning  of  the  statute  in  that  case  lately  made  and 
provided :  And  the  said  attorney-general  of  our  said  present 
Sovereign  Lord  the  King,  for  our  said  present  Sovereign  Lord 
the  King  farther  saith.  That  the  said  John  Harvey  did  not 
surrender  himself  pursuant  to  his  Majesty's  said  order  so  made 
in  his  privy  council  as  aforesaid,  but  did  neglect  so  to  do ;  by 
reason  whereof  he  the  said  John  Harvey  in  the  said  writ  and 
return  named  is  and  standeth  convicted  and  attainted  of  felony 
pursuant  to  the  statute  in  that  case  made  and  provided  :  And 
all  these  matters  and  things  he  the  said  attorney-general  of 
our  said  present  Sovereign  Lord  the  King,  for  our  said  present 
Sovereign  Lord  the  King,  is  ready  to  verify  and  prove  as  the 
court  shall  award.  Wherefore  he  prayeth  in  the  behalf  of  our 
said  present  Sovereign  Lord  the  King,  that  the  said  court  here 
would  proceed  to  award  execution  against  him  the  said  John 
Harvey  for  the  felony  aforesaid,  according  to  the  directions  of 
the  said  statute. 

This  proceeding  was  grounded  upon  the  statute  of  the  19th  looeo.  ii. 
of  the  King:  the  substance  of  which,  as  far  as  concerneth 
the  present  case,  is  set  forth  in  the  suggestion  on  the  roll.  A 
doubt  was  made  at  the  bar,  whether  it  was  necessary  to  suggest 
the  several  matters  on  the  roll  in  the  manner  they  are  sug- 
gested, in  order  to  ground  a  prayer  for  execution. 

The  court  declared,  that  it  is  certainly  necessary  that  those 
matters  should  be  suggested  on  the  roll.  They  are  the  several 
steps  which  the  act  requireth  to  be  taken  by  the  crown,  in 
order  to  bring  the  prisoner  under  an  attainder :  and  he  may 
traverse  all  or  any  of  them.  Indeed  when  prisoners  are  at- 
tainted by  name,  which  was  the  case  of  Mr.  Murray  last  term,  p.  47.  Ac 
a  transcript  of  the  act  of  attainder  is  sufficient  whereon  to 
ground  a  prayer  for  execution.  But  here  is  a  general  law 
which,  it  is  presumed,  affecteth  the  prisoner  at  the  bar ;  but 
he  wDl   not   be  affected  by  it,  unless  the  several  requisites 

mentioned 
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mentioned  in  the  act  have  been  complied  with  in  his  case ;  and 
if  he  traverseth  all  or  any  of  them,  the  onus  probandi  lieth  on 
the  crown. 

Mr.  Ford  (assigned  counsel  for  the  prisoner)  took  an  exception 
to  the  suggestion,  that  the  proclaiming  the  prisoner  in  two 
market-towns  was  not  set  forth  with  sufficient  certainty ; 
because  the  names  of  the  market-towns  were  not  set  forth; 
so  that  prisoner  could  not  give  a  particular  answer  to  that 
part  of  the  suggestion,  nor  come  properly  prepared  with  his 
proofs  when  the  issues  shall  come  to  be  tried.* 

But  the  court  was  of  opinion,  that  if  the  prisoner  would 
take  advantage  of  the  insufficiency  of  the  suggestion,  he  must 
demur.  He  cannot  take  advantage  of  it  on  motion.  If  he 
pleadeth,  he  must  do  it  instarUer  and  ore  tenua.  There  can  be 
no  inconvenience  in  his  pleading  inatanter  ;  if  he  intendeth  to 
put  the  proof  of  all  the  matters  suggested  on  the  roll  upon  the 
crown. 

Then  the  prisoner  by  advice  of  his  counsel  said,  "I  deny 
all  the  facts  averred  in  the  suggestion ; "  and  the  attorney- 
general  replied,  "  I  aver  that  the  facts  alledged  in  the  sugges- 
tion are  true."  And  the  prisoner  was  remanded :  and,  at  the 
prayer  of  the  attorney-general,  Monday  the  2  2d  June  was 
appointed  for  the  trial  of  the  several  issues,  and  a  venire  was 
awarded  on  the  roll  for  that  day. 

Mr.  Ford  on  behalf  of  the  prisoner  moved  for  a  copy  of 
the  suggestion,  but  that  was  denied.  However  the  court 
told  him  it  should  be  read  again  if  he  pleased,  which  Mr.  Ford 
declined. 

On  the  22d  June  (Trinity  21  Geo.  II.)  the  prisoner  being 
brought  to  the  bar,  the  jury  was  called  and  sworn  to  try  the 
several  issues  joined  between  the  King  and  the  prisoner ;  and 
the  suggestion  was  read  by  the  secondary  on  the  crown-side  for 
the  information  of  the  jury,  and  they  were  by  him  charged  to 
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y.B.  The  suggestions  grounded  on  this  act  of  parliament,  which  have 
been  proceeded  upon  since  this  case  of  Harvey,  have  genei'ally  set  forth  the 
market-towns  by  name,  which  is  undoubtedly  the  best  way,  for  the  reasons 
suggested  by  Mr.  Ford. 
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inquire  of  the  several  facts  alledged  in  the  suggestion,  on  which 
issues  had  been  joined :  and  the  junior  counsel  for  the  crown 
having  opened  the  suggestion,  the  attorney-general  went  into 
the  proof  of  the  several  issues. 

The  several  facts  touching  the  laying  the  information  before 
Mr.  Burdus  against  the  prisoner  and  others ;  his  certifying  it 
in  due  manner  to  the  Duke  of  Newcastle ;  his  grace's  laying  it 
before  the  King  in  council ;  the  order  of  council  (which  was 
produced  under  the  seal  of  the  council)  requiring  the  prisoner 
and  others  to  surrender  within  forty  days  after  publication  in 
the  London  Gazette ;  the  transmitting  this  order  to  the  printer 
of  the  Gazette ;  the  publication  of  it  in  due  time  in  two  succes- 
sive Gazettes,  and  the  transmitting  it  to  the  sheriff  of  the 
coimty  of  Suffolk,  in  order  to  its  being  proclaimed  and  pub- 
lished as  the  act  directeth,  were  well  proved. 

Then  the  under-sheriff  of  Sufiolk  and  other  witnesses  were 
called  to  prove  the  proclaiming  and  fixing  up  the  order  in  two 
market-towns  near  Beauacre,  the  place  where  the  fact  is 
charged  in  the  information  taken  by  Mr.  Burdus  to  have  been 
committed  :  and  it  appeared  on  their  evidence,  that  it  was 
proclaimed  and  fixed  up  at  Ipswich,  which  is  thirty  miles  from 
Beauacre ;  at  Hadly,  which  is  forty-two  miles  from  Beauacre ; 
and  at  Leostoff,  which  is  five  miles  from  Beauacre,  and  at  no 
other  places ;  and  that  there  are  Bve  or  six  market-towns 
nearer  to  Beauacre  than  Ipswich ;  particularly  Southwold 
five,  and  Beacles  eight  miles. 

Mr.  Ford  on  behalf  of  the  prisoner  insisted,  that  the  act 
hath  not  been  complied  with^  the  act  indeed  doth  not  say, 
that  it  shall  be  in  the  next  market-towns,  but  still  it  must 
be  in  the  market-towns  near  the  place ;  and  the  distance 
of  thirty  miles  cannot  with  any  propriety  be  called  near, 
when  it  appeareth  by  the  evidence  of  witnesses  on  the 
part  of  the  crown,  that  there  are  at  least  three  market- 
towns  within  a  third  part  of  that  distance.  And  of  this 
opinion  was  the  court. 

This,  said  they,  is  a  very  penal  law,  and  we  are  in  a  manner 
in  an  untrodden  path,  and  therefore  must  walk  with  great 
caution.    What  we  do  in  this  case,  which  is  the  first  that  hath 
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arisen  on  this  act,  will  probably  govern  all  other  cases  which 
may  arise  on  it.  And  it  will  be  of  mischievous  consequence  to 
give  the  sheriff  a  greater  latitude  than  the  l^islature  intended 
to  give  him.  Some  latitude  it  did  intend  to  give,  and  there- 
fore did  not  confine  him  to  the  next  market-towns ;  because 
that  would  have  rendered  the  execution  of  the  act  difficult, 
and  subject  to  great  niceties. 

But  the  law  did  not  intend  to  leave  the  matter  wholly  to  the 
di^<;retion  of  the  sheriff ;  and  therefore  it  requireth,  that  it  be 
done  in  the  market-towns  near  the  place.  This  word  is 
plainly  restrictive  of  the  sheriff's  power ;  it  is  a  guide  to  his 
discretion  in  the  execution  of  the  act :  and  what  doth  it  mean  t 
Not  surely  the  most  remote  town ;  nor  doth  it  mean  a  town 
comparatively  remote,  as,  it  is  plain  from  the  evidence,  Hadly 
and  Ipswich  are. 

On  the  whole,  the  court,  without  summing  up  a  tittle  of 
the  evidence,  directed  the  jury  to  find  for  the  King  on  all  the 
Issues,  except  those  which  regard  the  proclamations  in  the 
market-towns  near  Beauacre ;  and  on  those  to  find  for  the 
prisoner ;  which  they  did.  And  then  the  court  ordered,  that 
the  attorney-general  take  nothing  by  his  prayer ;  and  that  the 
prisoner  be  remandtd  to  Newgate,  in  order  to  answer  for  the 
oiignal  offence  he  standeth  clmrged  with  in  the  information 
taken  by  Mr.  Burdus,  if  the  attorney-general  shall  think  fit  to 
indict  him  for  it. 

X,B,  The  Lord  Chief -Justice  was  absent  by  reason  of  sick- 
ness ;  but  he  afterwards  declared,  that  he  entirely  concurred 
with  the  other  judges  in  the  opinion  they  gave  in  this  case. 


The 
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The  Case  of  ^Eneas  Macdonald, 
aliks  Angus  Macdonald. 

IN  the  year  1747  a  bill  of  indictment  was  found  against  Natural  aii^i- 
auoo. 
him,  under  the  special  commission  in  Surry,  for  the  share 

he  had  in  the  late  rebellion.  The  indictment  ran  in  the  same 
form  as  those  against  the  other  prisoners,  without  any  aver- 
ment that  he  was  in  custody  before  the  first  of  January  1746. 
But  the  counsel  for  the  crown  were  aware  of  the  exception 
taken  in  the  case  of  Mr.  Townly  and  others,  and  that  since  the  P*  17. 
whole  proceeding  against  the  prisoner  was  subsequent  to 
January  1746,  the  answer  then  given  would  not  serve  the 
present  case.  That  bill  was  therefore  withdrawn  before  the 
prisoner  pleaded  to  it ;  and  a  new  bill  concluding  with  an 
averment  that  he  was  apprehended  and  in  custody  before  the 
first  of  January  1746,  was  preferred  and  found  against  him. 
On  that  bill  he  was  arraigned  in  July  1747,  and  his  trial  came 
on  the  10th  of  December  following. 

The  overt  acts  charged  in  the  indictment  were  sufficiently 
proved  :  and  also  that  the  prisoner  was  apprehended  and  in 
custody  before  the  first  of  January  1746. 

The  counsel  for  the  prisoner  insisted  that  he  was  bom  in 
the  dominions  of  the  French  King,  and  on  this  point  they  put 
his  defence. 

But  apprehending  that  the  weight  of  the  evidence  might  be 
against  them,  as  indeed  it  was,  with  regard  to  the  place  of  the 
prisoner's  birth,  they  endeavoured  to  captivate  the  jury  and 
by-standers,  by  representing  the  great  hardship  of  a  prosecution 
of  this  kind  against  a  person,  who,  admitting  him  to  be  a  native 
of  Great  Britain,  had  received  his  education  from  his  early  in- 
fancy in  France ;  had  spent  his  riper  years  in  a  profitable  em- 
ployment in  that  kingdom,  where  all  his  hopes  centered  :  and 
speaking  of  the  doctrine  of  natural  allegiance,  they  repre- 
sented it  as  a  slavish  principle,  not  likely  to  prevail  in  these 
times ;  especially  as  it  seemed  to  derogate  from  the  principles 
of  the  revolution. 

Here 
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^sux  Z£u^  ^sbifi:  'X  ijit  rs-xrjr'jacn.  ii»  k  s«k-  laj  -tt-x  <rnfAr  » 
•jUifc.-  '.d  -jii»^  3r:j-m*!r-  fnccotciir  i~ti  ^i  iii.T»  iwen.  Sncx  zl «jrr«sfts 

V*a.<,c-  irx yrL-yA.Tif ■■:.'r  ii*-  firaiEr   ^-maiSaaic^     Ii  was  so 


hik  txr\h  iri  Frksje^.  to*  coar:  perzLiis«d  h  w  be  readL  the  at- 
U^u^fT-fPit^ffnl  <yjC£*t.t£iLe.  It  w»*  'i^t^d  tbe  tra  of  Jane 
17i.%  azyi  ap{Kcnv^  tb^  pri^coer  eoDISk2a^;k^J  oc  tine  troofn^  of 
Fmatf:^  miiif.h  vere  tLen  intecdeti  to  «nbiark  for  S 


Th^  erjrirL  with  the  oMiaeni  of  the  coanael  for  the  crown, 
l0irmhKM  lY^  cartel  betw^eo  Fnmce  and  Greta  Britain  for  the 
0iXi:\i2iU^  Of  ran^^ffli  of  prisoners  likewise  to  be  read ;  and  ob- 
i^^rved^  that,  a^  it  rehiteth  b&relj  to  the  exchange  or  ransom  of 
prur/rj^Ts  of  war,  it  can  never  extend  to  the  case  of  the  pri- 
hfjfter  at  the  bar,  sapposing  him  to  be  a  subject -bom ;  because, 
bj  thiE;  la  w»  of  all  nations,  subjects  taken  in  arms  against  their 
lawful  prince  are  not  con.sidered  as  prisoners  of  war,  but  as 
reVjebi ;  and  are  liable  to  the  punishments  <H>iiaanlj  inflicted 
on  rebel*. 

Ixml  Cliief-Justice  Lee,  in  his  direction  to  the  jury,  told 
therij,  Tljat  the  overt  acts  laid  in  the  indictment  being  fully 
pnive<l,  and  not  denied  by  the  prisoner,  or  rather  admitted 
}iy  bin  defence,  the  only  fact  they  had  to  try  was,  whether 
he  wan  a  native  of  Great  Britain ;  if  so,  he  must  be  found 
guilty.  And  as  to  that  point,  he  said  the  presumption  in 
all  cnHdH  of  this  kind  is  against  the  prisoner;  and  the  proof 
of  his  biith  out  of  the  Kings  dominions,  where  the  pri- 
Hoiier   putteth   his   defence   on   that   issue,   lieth    upon  him. 

But 
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But  whether  the  evidence  that  had  been  given  in  the  present 
case  (which  he  summed  up  very  minutely)  did  or  did  not 
amount  to  such  proof,  he  left  to  their  consideration. 

The  Jury  found  him  guilty,  but  recommended  him  to 
mercy.  He  received  sentence  of  death  as  in  cases  of  high 
treason ;  but  was  afterwards  pardoned  upon  the  conditions 
mentioned  below. 

Macdonald  at  the  Suit  of  Eamsay. 

While  Mr.  Macdonald  lay  under  sentence  of  death,  a  cer-   (i  Wiia.  217.) 

ditor  of  his,  Ramsay,   obtained  leave  from  my  Lord   a  person  at- 

Chief -Justice  at  his  chambers,  to  charge  him  in  custody  of  dviisuita. 
the  sheriff,  in  an  action  for  a  considerable  sum  of  money ;  and 
accordingly  he  was  so  charged. 

In  Easter  term  the  21st  of  the  King,  Mr.  Attorney-general 
acquainted  the  court,  that  his  Majesty  had  given  orders  for 
preparing  a  pardon  for  Mr.  Macdonald  to  pass  the  great  seal, 
upon  condition  of  his  retiring  out  of  his  Majesty's  dominions, 
and  continuing  abroad  during  his  life ;  and  that  one  of  the  sec- 
retaries of  state  had  sent  his  warrant  to  the  keeper  of  the  New 
Prison  to  deliver  Mr.  Macdonald  into  the  custody  of  a  mas- 
senger ;  but  that  the  keeper  refused  to  obey  this  warrant,  al- 
ledging,  that,  as  his  prisoner  stood  charged  in  an  action  at  the 
suit  of  Mr.  Ramsay,  he  could  not  deliver  him  into  the  custody 
of  a  messenger,  without  incurring  the  danger  of  an  escape. 
Mr.  Attorney  concluded  with  a  motion,  that  the  process  Mr. 
Macdonald  stood  charged  with  at  the  plaintiff's  suit  might  be 
discharged. 

He  was  supported  in  this  motion  by  Sir  John  Strange  and 
the  solicitor-general.  It  was  said  by  Mr.  Attorney,  but  not 
strongly  insist«*d  on.  That  a  person  under  an  attainder  is  civili- 
ter  mortuus  ;  his  person  and  estiite  are  absolutely  at  the  disposal 
of  the  crown  ;  and  consequently  he  is  not  liable  to  civil  suits : 
and  to  this  purpose  he  cited  Trussell's  case.  Ci^Bii»?2'is. 

To  this  point  Mr.  Henley  and  Mr.  Ford  for  the  plaintiff 
insisted,  and  so  the  court  agreed,  That  the  later  resolutions 
have  been,  and  the  law  hath  been  long  settled,  that  an  attainted 
person  is  liable  to  civil  suits ;  but  by  the  rules  of  the  court  he 

ouglit 
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oupht  not  to  be  charged,  without  leave  of  the  court,  or  of 
judge  at  his  chambers. 

The  point  reported  by  Leonard  and  Croke  to  have 
adjudged  in  Trussell's  case  came  afterwards  under  consideratioa 
in  actions  brought  by  other  persons  against  that  very  man, 
and  was  ruled  quite  otherwise.* 

The  point  chiefly  insisted  on  by  the  counsel  on  the  side  of 
the  motion  was,  That  to  charge  the  defendant  in  this  case,  sd 
as  to  make  his  person  liable,  would  be  a  means  of  defeating  the 
King*s  pirdon  ;  because  he  would  be  thereby  disabled  to  oom- 
ply  with  the  terms  of  it.  It  would  be  in  effect  saying,  that  his 
Majesty  shall  not  grant  a  pardon  on  thes^e  conditions ;  he  shall 
pardon  absolutely,  or  not  at  all. 

To  this  purpose  they  cited  Fox  worthy's  case,  reported  in 
Siilk.  500.  2.  Ld.  Raym.  848.  Far.  153;  and  the  case  of  Coppin 
(8tm.  873.1  and  Gunner,  in  2  Ld.  Ravm.  1572. 

But  the  court  said.  We  cannot  judiciaUy  take  notice  of  his 
Majesty's  intentions  touching  the  pardon.  The  crown,  in 
case  of  pardons,  signifieth,  its  pk  SLsare  jinaJIy  and  irrevoeMy  by 
the  great  seal,  and  by  that  alone.  A  pardon  may  not  pass  at  aU, 
or  it  may  be  upon  other  corditions  than  are  suggested  at  the 
bar.  or  it  may  be  a  free  pardon :  and  therefore  tiU  the  paidon 
is  pa;i:;saed,  it  is  too  early  for  the  court  to  give  any  opinion  nqpon 
the  main  question.  Accordingly  the  court  gave  do  opinion, 
and  Mr.  Attorney  took  iK>thing  by  his  motic«i.'^ 

Mr.  Ma<\k>nald  having  afterwards  made  his  creditor  Mr. 
R^mi^y  easy  with  regAid  to  his  debt^  the  actioD  w^as  withdrawn. 
And  he  was  in  I>ecember  1749  delivered  into  the  castodr  of  a 
mes!^r.i!er,  by  virtue  c*f  a  warrant  for  that  piarpciae  &ooi  the 
l>uke  of  Xewcasde^  one  of  his  Majesty's  pniicipal  secretanes  of 
s:iate. 

.V,/k  The  perjooa  of  a  man  xiniW  an  atxamder  is  noi 
absoJut^T   at   the   4ii<^"tssJ   of  the  ctowtl     It   is  so  for  the 

•  0.%.  IDrv  i^f: .  «.  K    Orr».  Elia.  -V^ei.     O.^  Eai^  24S.    2  Aiid.  $S.    Moo. 

O.'onrr.  «).^  i^  ^tjimc  «v<Ta*Tncr.'  <».  .,:tj»>»V  ;  siu.-v  i\  f>ecfSTtiA%t-  iht  defeodBBt 
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ends  of  publick  justice,  and  for  no  other  purpose.     The  King 

may  order  execution  to  be  done  upon  him  according  to  la\¥, 

notwithstanding  he  may  be  charged  in  custody  at  the  suit  of 

creditors.     But  till  execution  is  done,  his  creditors  have  an  6  n.  iv.  0.  b. 

interest  in  his  person  for  securing  their  debts  :  and  he  himself,   Cromp.  Juau 

as  long  as  he  liveth,  is  under  the  protection  of  the  law.     To 

kill  him  without  a  warrant  of  law  is  murder ;  for  which  the 

murderer  is  liable  to  a  prosecution  at  the  suit  of  the  crown, 

and  likewise  to  an  appeal  at  the  suit  of  the  widow.     For  though  Bro.  Appeal.  5. 

his  heir  is  barred  by  the  attainder,  which  corrupteth  his  blood, 

and  dissolveth  all  relations  grounded  on  consanguinity,  yet  the 

relation  grounded  on  the  matrimonial  contract  continueth  till 

death. 

And  if  a  person  under  an  attainder  be  beat  or  maimed,  or  a 
woman  in  the  like  circumstances  ravished,  they  may,  after  a 
pardon,  maintain  an  action  or  appeal,  as  their  cases  respectively 
may  require.  And  though  before  a  pardon  they  are  disabled  » i"**-  215. 
to  sue  in  their  own  names,  I  make  no  doubt  that  they  are 
intitled  to  prosecute,  according  to  the  nature  of  their  respective 
cases,  in  the  name  of  the  King,  who  will  do  equal  right  to  all 
his  subjects. 

iV. J5.  During  the  trials  of  the  rebels  at  St.  Margaret 's-hill.   Jurors  chai. 
South wark,  under  the  commission  of  1746,  one  of  the  prisoners 
challenged  peremptorily,  and  for  cause,  so  many  of  the  jurors, 
that  there  was  not  a  sufficient  number  left  on  the  panel  to 
proceed  on  his  trial.     In  that  case  the  court  ore  tentia  (for  it 
was,   as   hath  been  already  observed,  a  commission  of  gaol-  P- 1* 
deUvery  as  well  as  of  oyer  and  terminer)  ordered  a  new  panel, 
and  adjourned  for  several  dajrs.     On  the  day  of  adjournment 
the  sherifiF  returned  a  panel  of  the  same  jurors  who  had  served 
through  the  whole  proceeding,  those  who  had  been  challenged 
by  the  prisoner,  or  sworn  before,  included ;  and  a  sufficient 
number  appearing,  he  was  tried. 

The  like  case  happened  on  the  trial  of  one  of  the  assassins 
in  King  William's  time.  Mr.  Cook,  on  the  9th  of  May,  chal-  l^^^^ 
lenged  in  the  like  manner,  till  the  jurors  remtiining  on  the 
panel  were  not  sufficient  to  make  a  full  jury.  Whereupon 
the  court  ore  tenus  ordered  a  new  panel,  and  adjourned  to  the 
14th.     On  that  day  his  counsel  insisted,  that  a  new  panel  ought 

not 
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not  to  have  been  ordered ;  but  that  an  habeas  corpora,  with 
a  taleSf  Hhould  have  been  awarded,  according  to  the  opinion  in 
Stanford.  But  the  court  declared,  that  this  being  a  proceed- 
ing under  a  commission  of  gaol-delivery,  as  well  as  oyer  and 
terminer,  they  might,  and  indeed  always  do  in  the  like  case, 
award  a  new  panel,  if  necessary,  ore  tenus,  without  writ  or 
prei»ept. 

In  a  mere  commission  of  oyer  and  terminer,  no  panel  is 
ortienHi  till  the  defendant  hath  pleaded  to  issue,  and  issue  is 
actually  joined  ;  and  then  it  is  done  by  precept  in  the  nature 
of  a  tYMiVf ;  and  if  in  such  case  there  should  be  a  want  of 
jun^i-s,  an  habeas  corpora,  with  a  tales,  may,  said  the  court, 
IHt^sibly  issue ;  but  no  tales  can  be  granted  upou  a  commission 
of  gjxol-delivery.  And-  Mr.  Justice  Powel  upon  that  occasion 
said,  that  if  the  sheriff  had  returned  all  new  men,  without 
regaixl  to  thos^^  who  ap(^ared  and  were  sworn  or  challenged  on 
the  9th,  it  had  lx»en  well  enough. 

Tlie  i^ea^Qin)  of  tho  adjournments  in  these  cases  was,  that  the 
pris^^ners  might  have  copies  of  the  new  panels  in  due  time, 
p\u>i\iant  to  the  7th  of  King  William ;  otherwise  new  panels 
might  hav^  Ix^en  ordenxl  retiurnaUe  inMant^, 

Tlie  i\riginal  panel  in  1746  was  upon  great  detiberation 
orxleriHl,  :fdtting  the  court,  onr  tei^HS,  as  under  the  conimissicm  of 
gaol-dolivwy  :  tlunigh,  as  I  have  alrwuly  observed,  a  precept 
in  cv>niut\M\  fv^rm  f<Y  holding  the  s^«^n  had  issued  under  the 
s^^W  v>f  tl;fS»  ihnv  Chk»fs  and  thn»  Senior  jQd:s«SL 


Tlio  Caso  of  AVilliam  Xioholas,  at  the  Bristol 
GaoI  PoUvory,     Aprfl  4.  174S- 
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had  taken  poison  ;  and  proper  means  being  used,  the  doctor  in 
some  time,  with  gi*eat  difficulty,  got  the  better  of  the  disorder ; 
but  his  lady,  who  was  of  a  more  weakly  constitution,  was  never 
entirely  free  from  the  effects  of  the  poison,  which  at  length 
threw  her  into  a  lingering  wasting  disorder,  of  which,  on  the 
31st  of  January  following,  she  died. 

Before  the  ♦  recorder  directed  the  jury,  t  a  gentleman  of  *  Mr.  JoKtioe 
the  bar  desired  to  be  heard  as  amicus  ouricR,     He  submitted  to  t  Mr.  'scndA- 
the  court,  whether  the  prisoner  is  not  entitled  to  the  benefit  of  ™**"* 
the  act  of  general  pardon  passed  in  the  last  session :  he  admitted,  20  G.  11. 0. 62. 
that  the  offences  of  wilful  murder,  petty  treason,  and  wilful 
poisoning,  are  excepted ;  but  submitted,  that  the  general  pardon 
extended  to  all  misdemeanors  committed  before  the  15th  of 
June  1747,  and  that  the  crime  the  prisoner  stands  charged 
with,  viz.  the  administering  the  poison,  was  committed  on  the 
Idth  of  April  before.     This  offence,  till  death  ensued,  could  be 
considered  in  no  other  light  than  as  a  high  misdemeanor :  it 
could  be  considered  in  no  other  light  at  the  time  the  act  took 
place,  and  the  pardon  operated  upon  it  in  that  light :   and 
consequently  the  homicide,  which  was  but  the  consequence 
of  the  offence  pardoned  by  the  statute,  is  likewise  pardoned. 

To  this  purpose,  he  cited  and  relied  on  1  Hale's  PI.  Cor. 
426.  "If  a  man  give  another  a  mortal  stroke,  and  he  die 
thereof  within  a  year  and  a  day;  but  Tneane  between  the 
stroke  and  death,  there  comes  a  general  pardon,  whereby  all 
misdemeanors  are  pardoned,  this  doth  pardon  the  felony  con- 
sequentially, because  the  act  that  is  the  offence  is  pardoned, 
though  it  be  not  a  felony  till  the  party  die.'' 

To  this  it  was  answered  by  the  recorder,  that  Hale  in  this 
passage  groundeth  himself  singly  on  the  authority  of  Cole's 
case  in  Plowden :  Crompton  lays  down  the  rule  much  in  the   Piowd.  401. 
same  manner,  and  cites  the  same  authority  for  it ;  and  some  ii6-  pi-  20. 

(Sm  Far.  158.) 

other  authors  have  done  the  same.  But  the  case,  as  reported 
by  Plowden,  doth  by  no  means  warrant  the  rule  in  the  latitude 
now  contended  for.  Cole's  case  is  certainly  good  law,  but  the 
conclusion  drawn  from  it  by  these  authors  is  expressed  in  terms 
too  general,  and  without  a  proper  guard ;  because  in  the 
manner  it  is  laid  down  by  them,  it  seemeth  to  imply,  that  every 

E  degree 
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degree  of  homicide  is  within  the  pardon,  which  intervened 
betwixt  the  stroke  and  death ;  at  least,  it  leaveth  it  in  some 
measure  doabtful,  whether  it  is  so  or  not. 

Cole's  case  was  no  more  than  this ;  he  was  indicted  befcn^ 
the  coroner  for  manslaughter,  and  the  indictment  charged,  that 
he  gave  the  mortal  stroke  on  the  12th  of  February  in  the  13th 
year  of  the  Queen,  and  that  the  party  died  of  that  stroke  on 
the  18th  of  June  following.  Upon  his  arraignment  he  pleaded 
18  Eliz.  0. 28.  an  act  of  general  pardon,  by  which  all  felonies,  offences,  and 
misdemeanors  (not  therein  excepted)  committed  before  and 
until  the  14  th  day  of  February  in  the  13th  year  of  the  Queen 
were  pardoned;  with  an  averment,  that  neither  he,  nor  the 
offence  laid  in  the  indictment,  are  within  the  exceptions  of 
the  act. 

Had  the  indictment  been  for  murder,  as  in  the  present  case 
it  is,  this  averment  had  been  evidently  false ;  and  consequently 
his  plea  could  not  have  been  allowed  ;  for  murder  is  expressly 
excepted,  though  manslaughter  is  not.  The  only  doubt  was, 
whether  the  general  pardon  did  reach  his  case ;  because,  till 
the  death  of  the  party,  no  felony  could  be  said  to  have  been 
committed  by  him;  and  the  party  dying  after  the  day  on 
which  the  act  took  place,  it  was  doubted,  whether  the  act 
could  operate  so  as  to  pardon  a  felony  which  was  not  then 
completed. 

The  court  took  time  to  consider :  and  afterwards  agreed, 
that  the  defendant  was  within  the  general  pardon :  *'  Because, 
saith  the  book,  the  stroke  was  the  occasion  of  the  felony ;  the 
giving  of  which  stroke  was  the  offence  and  misdemeanor 
against  the  Queen,  which  is  pardoned  by  the  act ;  and  there- 
fore every  thing  ensuing  from  that  offence  is  likewise  par- 
doned." These  words,  I  own,  are  pretty  general,  and  if  they 
stood  alone  might  beget  some  doubt:  but  I  think  they  are 
sufficiently  explained  by  the  case,  and  amount  to  no  more  than 
this,  That  the  felony  having  had  its  commencement  before 
the  pardon  took  place,  and  being  pardoned  by  the  act  (for 
manslaughter  was  pardoned)  the  prisoner  was  intitled  to  the 
benefit  of  the  pardon,  though  the  felony  was  not  completed 
by  the  death  of  the  party  till  after  the  act ;  that  the  pardon 
should  operate  in  favour  of  the  prisoner,  in  the  same  manner 

as 
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as  it  would  have  done,  if  the  felony  had  been  complete  before 
the  act,  and  in  no  other  manner. 

There  is  a  like  case  in  Dyer,  where  the  point  is  left  un-  Dy.  w.  pL65. 
determined  ;  but  the  book  saith  exprasaly,  that  the  indictment 
was  de  morte  hominis,  aed  non  ex  maUtia  pratcogUata^  give  per 
murdrwm. 

But  how  will  these  cases  affect  the  prisoner  at  the  bar? 
The  court  in  Cole's  case  carried  back  the  felony  by  relation 
to  the  time  of  the  stroke,  in  order  to  intitle  him  to  the  benefit 
of  the  pardon  ;  for  the  felony,  had  it  been  completed  before  the 
act,  was  pardoned  by  the  act :  but  in  this  case,  the  prisoner 
cannot  possibly  avail  himself  of  any  such  relation,  since  the 
crime  he  stands  charged  with  is  expressly  excepted. 

Besides,  could  he  have  pleaded  the  act  in  case  it  had  been 
necessary  for  him  to  have  pleaded  it?  He  could  not.  For 
while  the  special  pleading  of  a  statute-pardon,  in  which  there 
were  exceptions  of  persons  and  crimes,  was  necessary,  it  was 
always  incumbent  on  the  party  to  aver,  that  neither  he,  nor 
the  offence  laid  in  the  indictment,  are  within  the  exceptions  of 
the  act.  This  the  prisoner  at  the  bar  could  not  have  done; 
and  consequently  he  could  not  have  been  intitled  to  the  benefit 
of  this  act.  And  though  the  act  now  under  consideration  hath 
dispensed  with  this  manner  of  pleading,  and  given  the  party 
the  benefit  of  the  pardon  on  evidence  upon  the  general  issue, 
yet  still  if  it  appear  to  the  court,  either  that  the  party  is 
excepted  by  name,  or  that  the  offence  charged  on  him  is  ex- 
cepted, the  court  cannot  give  him  the  benefit  of  the  pardon. 

Persons  intended  to  be  pardoned  had  been  put  to  great 
difficulties  in  pleading  specially :  they  had  failed  in  point  of 
form,  or  in  point  of  time,  or  in  some  other  circumstance  neces- 
sary to  render  their  plea  available  to  them.  To  ease  them  of 
these  difiiculties,  and  for  that  purpose  only,  all  the  acts  of 
general  pardon  since  the  restoration  have  taken  away  the 
necessity  of  special  pleading.  But  the  law,  in  other  respects, 
standeth  just  as  it  did  before ;  the  facts,  which  formerly  were 
to  be  specially  pleaded,  must  now  appear  upon  evidence  to 
be  true,  otherwise  the  party  cannot  have  the  benefit  of  the 
act. 

The 
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The  jury  found  the  prisoner  guilty:  and  he  had  judgment 
of  death,  as  in  cases  of  petty  treason,  and  was  accordingly 
executed. 

The  tnie  N,B,  Some  learned  men  seem  to  have  been  under  a  diffi- 

ffTOuodsor 

Buu.  1  Bdw.  VI.  culty  to  account  for  the  true  grounds  of  stat.  1  E.  VI.  a  12. 

C  12.  •.  10,  18.  •'  1        rm  i.  1  /. 

concerning  which  enacteth,  That  from  henceforth  wilful  killing  by  poison- 

ing shall  be  deemed  wilful  murder  of  malice  prepensed ;  and 
that  the  offenders  shall  suffer  as  in  other  cases  of  wilful  murder 
of  malice  prepensed. 

11  Co.  82. «.  Lord  Chief-Justice  Coke  is  of  opinion,  that  this  provision 

in  the  statute  was  a  needless  caution ;  since  wilful  poisoning 
was  undoubti  dly  murder  of  malice  prepense,  and  as  such,  saith 
he,  was  ousted  by  the  23d  and  25th  of  H.  VIII. 

K«>-w*  Lord  Chief -Justice  Kelyng,  upon  the  authority  of  Justice 

Jones,  saith,  that  the  statute  of  1  E.  VI.  was  but  declaratory 
of  the  common  law,  and  an  affirmation  of  it. 

K«i.  126.  Lord  Holt  accounteth  for  this  act  another  way,  and  assigneth 

two  reasons;  First,  killing  by  poison  did  not  come  under 
Bracton's  definition,  rticmu  hominum  perpelrata.  But  what 
doth  Bracton  mean  by  rtianu  hominum  ;  or,  as  he  czpresseth 
himself  in  a  parallel  place,  occisio  ah  hominefcu:ia  ?     His  own 

Lib.  8.  tract.  2.  words  will  best  explain  his  meaning,  '*  £Jt  est  homicidiu/m 
hominia  occiaio  ah  homine  /actUf  si  enim  a  hove,  cane,  vel  alii 
re,  non   dicetur   propria  homicidium."     And  in   the  chapter 

0. 15.  a.  4.  cited  by  his   lordship,    "  Item   a  manu  hominv/m  dicitur   ad 

differentiam  eorum  qui  a  bestiis  occiduntur, — vel  qui  mortui 
sunt  per  infortunium."  He  plainly  meaneth  homicide  by  the 
intervention  of  human  means,  nothing  more. 

His  lordship's  second  reason  is.  That  wilful  poisoning  did 
not  come  under  the  words  of  13  R.  II.  st.  2.  a  1.  The  words 
of  the  act  are,  "  Murdered  or  slain  by  await,  assault,  or  malice 
prepensed."  It  might  not  in  strictness  of  speech  come  under 
the  words  await,  or  assault;  but  certainly  a  man  who  is 
wilfully  poisoned  is  murdered  of  malice  prepensed. 

I  believe  it  never  was  doubted,  whether  wilful  poisoning, 
the  most  deliberate,  insidious,  and  hateful  offence  against  the 
life  of  man,  and  at  the  same  time  the  most  easily  perpetrated, 

was 
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wa8  a  capital  offence  at  common  law.     All  the  antient  authors 

speak  of  it  as  a  species  of  wilful,  felonious  homicide.     Bracton,   ^^-^^J- 

particularly  in  the  places  cited  in  part  by  Lord  Holt,  speaketh 

of  it  in  that  light ;  and  Fleta  saith,  that  in  his  time  men  were  Lib.  i.  c.  87. 

drawn  and  hanged,  and  women  burnt  for  it. 

I  take  the  true  ground  of  the  statute  of  the  1  E.  VI.  to  be 
this :  The  22  H.  VIII.  had  made  wilful  poisoning  high  treason,  22  H.  viii.  c  9. 
and  had  expressly  excluded  the  offenders  from  clergy,  and 
directed  that  they  should  be  boiled  to  death.  The  1  E.  VI.  0. 12.  a.  2. 
reduced  all  treasons  to  the  antient  standard  of  the  25  E.  III. 
This  was  a  virtual  repeal  of  the  22  H.  VIII,  and  so,  in  the 
judgment  of  the  parliament,  it  became  necessary  to  make  some 
few  provision  for  the  case  of  wilful  poisoning,  which  un- 
doubtedly deserved  a  capital  punishment ;  accordingly,  by  the 
10th  section  of  the  act,  the  offenders  are  ousted  of  clergy ;  and 
the  13th  enacteth,  not  in  affirmance  of  the  common  law  as 
Kelyng  supposeth,  but  by  way  of  revival  of  it,  that  the  offence 
shall  from  henceforth  be  deemed  wilful  murder  of  malice  pre- 
pensed, and  that  the  offenders  shall  suffer  and  forfeit  as  in 
other  cases  of  wilful  murder  of  malice  prepensed. 

The  taking  away  clergy  by  express  words,  which  is  done 
by  the  10th  section,  was  in  my  opinion,  though  Coke  thinketh 
otherwise,  absolutely  necessary  ;  because  the  statutes,  which  28  &  25  h.  viii. 
ou-jted  clergy  in  the  case  of  wilful  murder,  were  made  while 
the  offence  of  wilful  poisoning  did  not  fall  under  the  denomina- 
tion of  murder,  but  of  hiffh  treason,  in  which  the  ciime  of  ?y"?2v 

'  ^^  '  0  Co.  18  b. 

murder  was  merged ;  and  consequently,  those  statutes  could  not 
reach  the  offence  of  wilful  poisoning  ;  and  though  perhaps  the 
bare  repeal  of  the  statute,  which  made  the  offence  high  treason, 
might  have  reduced  it  to  the  rank  it  stood  in  at  common  law, 
it  was  however  thought  most  advisable  to  do  it  by  an  express 
provision,  which  is  done  by  the  13th  section. 

The  parliament  of  the  7th  of  Queen  Anne  plainly  proceeded  7  An.  c.  21. 
upon  the  same  cautious  principle,  in  a  case  exactly  similar  to 
this ;  I  mean  with  regard  to  certain  capital  offences,  which  by 
the  law  of  Scotland  were  deemed  high  treason  there. 

The  first  section  enatteth,  that,  after  the  first  of  July  1709, 
no  offences  shall  be  high  troiison  or  misprision  of  high  treason 

within 
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within  Scotland,  but  those  which  are  high  treason  or  misprision 
of  high  treason  in  England ;  and  the  seventh  section,  reciting 
that  the  offences  therein  enumerated  had  been  by  several  acts 
of  parliament  in  Scotland  declared  to  be  high  treason,  but  that 
after  the  said  first  of  July  the  aforesaid  acts  of  parliament  will 
have  no  force  or  effect,  enacteth,  that  those  offences  shall 
after  the  said  first  day  of  July,  be  deemed  capital  offences; 
and  that  the  offenders  therein  shall  suffer  and  be  tried  in  the 
same  manner  as  by  the  laws  of  Scotland  is  provided  in  the  case 
of  other  capital  crimes. 


The  Case  of  WiUiam  York. 

Infante  liable  A    T  Bury    Summer-assizes    1748,   William   York,   a  boy 

puniahmflnto.  jLA.  of  ten  years  of  age  was  convicted  before  Lord  Chief- 
Justice  Willes  for  the  murder  of  a  girl  of  about  five  years  of 
age,  and  received  sentence  of  death  :  but  the  Chief-Justice, 
out  of  regard  to  the  tender  years  of  the  prisoner,  respited  exe- 
cution, till  he  should  have  an  opportunity  of  taking  the  opinion 
of  the  rest  of  the  judges,  whether  it  was  proper  to  execute  him 
or  not,  upon  the  special  circumstances  of  the  case ;  which  he 
reported  to  the  judges  at  Serjeants-inn  in  Michaelmas  term 
following. 

The  boy  and  girl  were  parish  children,  put  under  the  care 
of  a  parishioner,  at  whose  house  they  were  lodged  and  main- 
tained ;  on  the  day  the  murder  happened,  the  man  of  the  house 
and  his  wife  went  out  to  their  work  early  in  the  morning,  and 
left  the  children  in  bed  together ;  when  they  returned  from 
work,  the  girl  was  missing  ;  and  the  boy  being  asked  what  was 
become  of  her  answered,  that  he  had  helped  her  up  and  put  on 
her  cloaths,  and  that  she  was  gone  he  knew  not  whither. 
Upon  this,  strict  search  was  made  in  the  ditches  and  pools  of 
water  near  the  house,  from  an  apprehension  that  the  child 
might  have  fallen  into  the  water.  During  this  search,  the 
man,  under  whose  care  the  children  were,  observed  that  a  heap 
of  dung  near  the  house  had  been  newly  turned  up ;  and  upon 
removing  the  upper  part  of  the  heap,  he  found  the  body  of  the 
child  about  a  foot*s  depth  under  the  surface,  cut  and  margled 
in  a  most  barbarous  and  horrid  manner. 

Upon 
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Upon  this  discovery,  the  boy,  who  was  the  only  person 
capable  of  committing  the  fact  that  was  left  at  home  with  the 
child,  was  charged  with  the  fact,  which  he  stiffly  denied. 

When  the  coroner's  jury  met,  the  boy  was  again  charged, 
but  persisted  still  to  deny  the  fact.  At  length,  being  closely 
interrogated,  he  fell  to  crying,  and  said  he  would  tell  the  whole 
truth.  He  then  said,  that  the  child  had  been  used  to  foul  her- 
self in  bed  ;  that  she  did  so  that  morning  (which  was  not  true, 
for  the  bed  was  searched  and  found  to  be  clean) ;  that  there- 
upon he  took  her  out  of  the  bed,  and  carried  her  to  the  dung- 
heap  ;  and  with  a  large  knife,  which  he  found  about  the  house, 
cut  her  in  the  manner  the  body  appeared  to  be  mangled,  and 
buried  her  in  the  dung-heap ;  placing  the  dung  and  straw  that 
was  bloody  under  the  body,  and  covering  it  up  with  what  was 
clean ;  and  having  so  done,  he  got  water  and  washtd  himself 
as  clean  as  he  could. 

The  boy  was  the  next  morning  carried  before  a  neighbouring 
justice  of  the  peace,  before  whom  he  repeated  his  confession, 
with  all  the  circumstances  he  had  related  to  the  coroner  and 
his  jury.  The  justice  of  the  peace  very  prudently  deferred 
proceeding  to  a  commitment,  until  the  boy  should  have  an 
opportunity  of  recollecting  himself.  Accordingly  he  warned 
him  of  the  danger  he  was  in  if  he  should  be  thought  guilty  of 
the  fact  he  stood  charged  with,  and  admonished  him  not  to 
wrong  himself  :  and  then  ordered  him  into  a  room,  where  none 
of  the  crowd  that  attended  should  have  access  to  him. 

When  the  boy  had  been  some  hours  in  this  room,  where 
victuals  and  drink  were  provided  for  him,  he  was  brought  a 
second  time  before  the  justice,  aud  then  he  repeated  his  former 
confession  :  upon  which  he  was  committed  to  gaol. 

On  the  trial  evidence  was  given  of  the  declarations  before- 
mentioned  to  have  been  made  I  efore  the  coroner  and  his  juiy, 
and  before  the  justice  of  the  p^ace ;  and  of  many  declarations 
to  the  same  purpose  which  the  boy  made  to  other  people  after 
he  came  to  gaol,  and  even  down  to  the  day  of  his  trial ;  for 
he  constantly  told  the  tuame  story  in  substance,  commonly 
adding  that  the  devil  put  him  upon  committing  the  fact.    Upon 

this 
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this    evidence,   with   some    other   circumstances    tending    to 
corroborate  the  confessions,  he  was  convicted. 

Upon  this  report  of  the  Chief-Jastice,  the  judges,  haviuj^ 
taken  time  to  consider  of  it,  unanimously  agreed, 

1st,  That  the  declarations  stated  in  the  report  were  evidence 
proper  to  be  left  to  the  jury. 

2dly,  That  supposing  the  boy  to  have  been  guilty  of  this 
fact,  there  are  so  many  circumstances  stated  in  the  report, 
which  are  undoubtedly  tokens  of  what  my  Lord  Chief -Justice 
(1  n  le  sa)  Hale  somewhere  calleth  a  mL<;chievous  discretion,  that  he  is 
certainly  a  proper  subject  for  capital  punishment,  and  ought 
to  suffer;  for  it  would  be  of  very  dangerous  consequence  to 
have  it  thought,  that  children  may  commit  such  atrocious 
crimes  with  impunity. 

There  are  many  crimes  of  the  most  heinous  nature,  such  as 
in  the  present  case  the  murder  of  young  children,  poisoning 
parents  or  masters,  burning  houses  &c.,  which  children  are 
very  capable  of  committing ;  and  which  they  may  in  some 
circumstances  be  under  strong  temptations  to  commit ;  and 
therefore,  though  the  taking  away  the  life  of  a  boy  of  ten  years 
old  may  savoiu*  of  cruelty,  yet  as  the  example  of  this  boy's 
punishment  may  be  a  means  of  deterring  other  children  from 
the  like  offences ;  and  as  the  sparing  this  boy,  mei^ly  on  account 
of  his  age,  will  probably  have  a  quite  contrary  tendency,  in 
justice  to  the  publick,  the  law  ought  to  take  its  course ;  unless 
there  remaineth  any  doubt  touching  his  guilt. 

In  this  general  principle  all  the  judges  concurred  :  but  two 
or  three  of  them,  out  of  great  tenderness  and  caution,  advised 
the  Chief- Justice  to  send  another  reprieve  for  the  prisoner : 
suggesting  that  it  might  possibly  appear  on  farther  inquiry, 
that  the  boy  had  taken  this  matter  upon  himself  at  the 
instigation  of  some  person  or  other,  who  hoped  by  this  artifice 
to  screen  the  real  offender  from  justice. 

Accordingly  the  Chief-Justice  did  grant  one  or  two  more 
reprieves ;  and  desired  the  justice  of  the  peace  who  took  the 
boy's  examination,   and   also   some  other   persons    in   whose 

prudence 
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prudence  he  could  confide,  to  make  the  strictest  inquiry  they 
could  into  the  affair,  and  report  to  him.  At  length  he,  receiv- 
ing no  farther  light,  determined  to  send  no  more  reprieves, 
and  to  leave  the  prisoner  to  the  justice  of  the  law  at  the 
expiration  of  the  last:  hut,  hefore  the  expiration  of  that 
reprieve,  execution  was  respited  till  farther  order,  by  warrant 
from  one  of  the  Secretaries  of  State:  and  at  the  Summer 
assizes  1757,  he  had  the  benefit  of  his  Majesty's  pardon,  upon 
condition  of  his  entering  immediately  into  the  sea-service. 


The  Case  of  Abraham  Evans. 

AT  the  sessions  at  the  Old  Bailey  in  May  1749  John  Avery  Larceny  ciaw 
•  and  Abraham  Evans  were  indicted,  Avery  for  privately  Ji^'''**^**^ 
stealing  from  the  person  of  Sir  Giles  Payne  one  silk  handker- 
chief, value   12d ;   and   Evans   for  feloniously  receiving   the 
same,  knowing  it  to  be  stolen. 

Avery  was  found  guilty  to  the  value  of  lOd,  and  was  ordered 
to  be  transported  for  seven  years.  Evans  was  likewise  con- 
victed of  receiving  the  goods  knowing  them  to  be  stolen ;  but 
judgment  was  respited  as  to  him,  upon  a  doubt  whet  .er 
sentence  of  transportation  for  fourteen  years  can  be  given 
against  him  upon  the  statute  of  4  Geo.  I.  c.  11;  in  regard  that 
the  principal  felon  is  found  guilty  of  petty  larceny  only. 

In  Michaelmas  vacation  following  the  judges  met  at 
Serjeants-inn  to  consider  of  this  doubt ;  and  they  agreed,  tuna 
voce,  that  no  judgment  can  be  given  against  Evans  on  this 
verdict  on  the  4  Geo.  I. 

For  though  that  act  is  express,  that  persons  convicted  of  buy- 
ing or  receiving  stolen  goods,  knowing  them  to  be  stolen,  shall 
be  transported  for  fourteen  years,  yet  still  it  must  mean  per- 
sons legally  convicted;  persons  convicted  as  accessanes  after 
the  fact  under  the  statutes  of  3  &  4  W.  &  M.  c.  9.  and  5  Ann. 
c.  31.  But  this  man  ought  to  have  been  acquitted,  the  prin- 
cipal felon  being  convicted  of  petty  larceny  only,  Evans  ought 
not  to  have  been  put  upon  his  trial ;  for  the  acts,  whi(;h 
make  receivers  of  stolen  goods  knowingly  accessaries  to  the 
felony,  must  be  understood  to  make  them  accessaries  in  such 

crises 
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a  Hale  616.)       cases  Only  where  by  law  an  accessary  may  be;  and  there  can 
be  no  accessary  to  petty  larceny. 

Accordingly,  at  the  next  sessions  Evans  was  discharged. 

Gaoi-feTer.  ^t  the  Old-Bailey  sessions  in  April  1750,  one  Mr.  Clarke 

was  brought  to  his  trial ;  and  it  being  a  case  of  great  ex- 
pectation, the  court  and  all  the  passages  to  it  were  extremely 
crowded ;  the  weather  too  was  hotter  than  is  usual  at  that 
time  of  the  year. 

Many  people,  who  were  in  court  at  this  time,  were  sensibly 
affected  with  a  very  noisome  smell ;  and  it  appeared  soon 
afterwards,  upon  an  inquiry  ordered  by  the  court  of  aldermen, 
that  the  whole  prison  of  Newgate,  and  all  the  passages  leading 
thence  into  the  court,  were  in  a  very  lilthy  condition,  and  had 
long  been  so. 

What  made  these  circumstances  to  be  at  all  attended  to 
was,  that  within  a  week,  or  ten  days  at  most,  after  the  session, 
many  people,  who  were  present  at  Mr,  Clarke's  trial,  were 
seized  with  a  fever  of  the  malignant  kind ;  and  few  who  were 
seized  recovered. 

The  symptoms  were  much  alike  in  all  the  patients ;  and  in 
less  than  six  weeks  time  the  distemper  entirely  ceased. 

It  was  remarked  by  some,  and  I  mention  it  because  the 
same  *  remark  hath  formerly  been  made  on  a  like  occasion^ 
that  women  were  very  little  affected  ;  I  did  not  hear  of  more 
than  one  woman  who  took  the  fever  in  court,  though  doubtless 
many  women  were  there. 

It  ought  to  be  remembered,  that,  at  the  time  this  disaster 
happened,  there  was  no  sickness  in  the  gaol  more  than  com- 
mon in  such  places.  This  circumstance,  which  distinguisheth 
this  from  most  of  the  cases  of  the  like  kind  which  we  have 
heard  of,  suggesteth  a  very  proper  caution;  not  to  presume 
too  far  upon  the  health  of  the  gaol,  barely  because  the  gaol- 
fever  is  not  among  the  prisoners.     For  without  doubt,  if  the 


*  Camd.  Eliz.  sub.  an.  1577.     Gilpin's  life,  p.  140. 

points 
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points  of  cleanliness  and  free  air  have  been  greatly  neglected, 
the  putrid  effluvia  which  the  prisoners  bring  with  them  in  their 
cloaths  &c.,  especially  where  too  many  are  brought  into  a 
crowded  court  together,  may  have  fatal  effects  on  people  who 
are  accustomed  to  breathe  better  air ;  though  the  poor  wretches^ 
who  are  in  some  measure  habituated  to  the  fumes  of  a  prison, 
may  not  always  be  sensible  of  any  great  inconvenience  from 
them. 

The  persons  of  chief  note  who  were  in  court  at  this  time 
and  died  of  the  fever  were,  Sir  Samuel  Pennant  Lord  Mayor 
for  that  year,  Sir  Thomas  Abney  one  of  the  justices  of  the 
Common  Pleas,  Charles  Clarke  esquire  one  of  the  barons  of 
the  Exchequer,  and  Sir  Daniel  LambeH  one  of  the  aldermen 
of  London.  Of  less  note,  a  gentleman  of  the  bar,  two  or  three 
students,  one  of  the  under-sheriffs,  an  officer  of  Lord  Chief- 
Justice  Lee,  who  attended  his  Lordship  in  court  at  that  time, 
several  of  the  jury  on  the  Middlesex  side,  and  about  forty 
other  persons,  whom  business  or  curiosity  had  brought  thither. 

Mr.  Justice  Abney,  of  whom  I  can  speak  fi  om  a  long  and  chancter  of 
intimate  acquaintance  with   him,   was  a  very  worthy  man,  Abne^^** 
leamedjin  his  profession,  and  of  great  integrity. 

His  zeal  for  the  interest  of  his  country,  which  he  well 
understood,  begat  in  him  a  strong  and  early  attachment  to  his 
Majesty  and  his  royal  house ;  which  was,  if  I  may  be  allowed 
the  expression,  his  ruling  passion  to  the  day  of  his  death. 

He  was,  through  an  openness  of  temper  or  the  pride  of 
virtue  habitual  to  him,  incapable  of  recommending  himself  by 
that  kind  of  low  assiduous  craft,  by  which  we  have  known 
some  unworthy  men  make  their  way  to  the  favour  of  the  great. 

However,  his  merit  was  not  overlooked.  He  was  first 
appointed  attorney-gen eial  of  the  Dutchy  and  one  of  his 
Majest/s  learned  counsel ;  then  steward  of  the  Palace  Court ; 
afterwards  a  baron  of  the  Exchequer ;  and  last  of  all,  one  of 
the  justices  of  the  court  of  Common  Pleas. 

In  his  judicial  capacity  he  constantly  paid  a  religious  re- 
gard  to   the  merits  of   the   question,  in  the  light  the  case 

appeared 
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appeared   to  him ;    and    his    judgmeut  very  seldom   misled 
him. 

In  short,  when  he  died,  the  world  lost  a  very  valuable  man, 
his  Majesty  an  excellent  subject,  and  the  publick  a  faithful 
able  servant. 

Nee  me  meminisae  pigebit. 


A  woman  on 
trial  Mizad 
with  pains  of 
labour,  and  the 
Jury  diaoharged. 


The  Case  of  Elizabeth  Meadow. 

AT  Newgate  sessions  in  January  1750,  present  Lord  Chief- 
Baron  Parker,  Mr.  Justice  Foster,  and  Mr.  Justice 
Birch,  Elizabeth  Meadow  was  brought  upon  her  trial  for  steal- 
ing out  of  a  dwelling-house  to  the  value  of  408.  and  upwards. 

While  the  prosecutor  was  giving  his  evidence,  it  was  ob- 
served, that  the  prisoner  was  extremely  discomposed,  frequently 
fainting  and  screaming  out  as  in  great  pain ;  and  some  of  the 
jury  doubting  whether  she  had  not  the  pains  of  labour  on  her, 
the  court  desired  two  matronlike  women  to  go  to  the  bar  to 
her ;  and  they  desiring  she  might  be  removed  into  a  private 
room,  it  was  immediately  ordered,  and  the  women  went  with 
her.  One  of  them  soon  afterwards  returned,  and  being  sworn 
declared,  that  according  to  the  best  of  her  judgment,  and  she 
had  borne  twelve  children  herself,  the  prisoner  had  the  pains 
of  labour  upon  her,  though  much  before  her  time.  The  court 
thereupon  ordered  her  back  to  Newgate,  and  that  proper  care 
should  be  taken  of  her  there ;  and  discharged  the  jury  of  her.* 


Bug 


John  Nutbrown's  Case. 

AT  the  same  sessions  John  Nutbrown  and  Miles  Nutbrown 
were  indicted  for  burglary  in  the  dwelling-house  of  one 
Mr.  Fakney  at  Hackney,  and  stealing  divers  goods.  It  appeared 
by  Mr.  Fakney *s  evidence,  that  he  held  this  house  for  a  term 
of  years  which  is  not  yet  expired,  and  made  use  of  it  as  a 
country-house  in  the  summer,  his  chief  residence  being  in 
London ;  that,  about  the  latter  end  of  the  last  summer,  he 


(*  See  StevenaoDB  case  in  Leach  448.) 
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removed  with  his  whole  family  to  his  house  in  the  city,  and 
brought  away  a  considerable  part  of  his  goods;  and  that  in 
November  last  his  house  was  broken  open  and  in  part  rifled : 
upon  which  he  removed  the  remainder  of  his  household-furni- 
ture, except  a  clock,  and  a  few  old  bedsteads,  and  some  lumber 
of  very  little  value ;  leaving  no  bed  or  kitchen-furniture,  nor 
any  thing  else  for  the  accommodation  of  a  family.  Mr.  Fakney 
being  asked  whether  at  the  time  he  so  disf  urnished  his  house 
he  had  any  intention  of  returning  to  reside  there  declared,  that 
he  had  not  come  to  any  settled  resolution  whether  to  return  or 
not ;  but  was  rather  inclined  totally  to  quit  the  house,  and  to 
let  it  for  the  remainder  of  his  term. 

The  fact  the  prisoners  were  charged  with  was  sufficiently 
proved ;  and  was  committed  about  midnight  the  iirst  of 
January  last. 

The  court  was  of  opinion,  that  the  prosecutor  having  left 
his  house,  and  disfumished  it  in  the  manner  before-mentioned, 
without  any  settled  resolution  of  returning,  but  rather  inclining 
to  the  contrary,  it  could  not,  under  these  circumstances,  be 
deemed  his  dwelling-house  at  the  time  the  fact  was  committed ; 
and  accordingly  directed  the  jury  to  acquit  the  prisoners  of 
the  burglary;  which  they  did;  but  found  them  guilty  of 
felony  in  stealing  the  clock  and  some  other  small  matters ;  and 
they  were  ordered  for  transportation. 

N.B,  Where  the  owner  quitteth  the  house,  animo  rever- 
tendi,  it  may  still  be  considered  as  his  mansion-house,  though 
no  person  be  left  in  it ;  many  citizens,  and  some  lawyers,  do 
80  from  a  principle  of  good  husbandry  in  the  Summer  or  for 
a  long  vacation.  See  Pop.  42,  52.  4  Co.  40.  and  in  MSS. 
Denton  and  Chappie,  a  case  upon  a  burglary  in  the  house  of 
Mr.  Nichols,  Easter  sessions  10  W.  III.  But  there  must  be 
an  intention  of  returning,  otherwise  it  will  not  be  burglary. 


A 


John  Howard's   Case. 

Tthe  Old  BaQey,  July  3,  1751,  present  Lord  Chief -Baron  Larceny  in  a 

Parker,  Mr.  Justice  Foster,  and  Mr.  Justice  Birch,  John  lo  i  ii  w.  iii. 

'  '  '  c.  28. 


Howard  was  indicted  on  the  statute  for  privately  stealing 

goods 
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goods  the  property  of  Mess.  Fludyer  and  Co.,  in  the  warehoufle 
of  John  Day.  There  was  another  count  in  the  indictment, 
charging  that  the  prisoner  stole  the  goods  of  John  Day  in  his 
warehouse. 

The  case  upon  evidence  appeared  to  he,  that  John  Day 
kept  a  common  warehouse  hy  the  water-side,  where  merchants 
did  usually  lodge  goods  intended  for  exportation,  until  they 
should  have  an  opportunity  of  putting  them  on  hoard.  The 
goods  in  the  indictment  were  sent  hy  Fludyer  and  Co.  to  this 
warehouse,  in  order  to  he  put  on  hoard  a  vessel  hound  for 
,  and  were  stolen  hy  the  prisoner  in  this  warehouse. 

The  court  was  of  opinion,  that  this  is  not  a  case  within  the 
statute ;  for  hy  the  word  warehouses  in  the  statute  are  meant, 
not  mere  repositories  for  goods,  hut  such  places  where  merchants 
(Bee  Oodfrav*!      ftud  other  traders  keep  their  goods  for  sale  in  the  nature  of  shops, 
Ss!)  &nd  whither  customers  go  to  view  them  :  and  though  the  goods 

in  this  case  might  with  propriety  enough  he  laid  to  be  the  goods 
of  John  Day,  as  they  are  in  the  second  count,  since  he  had  the 
charge  and  possession  of  them,  which  made  him  answerable  to 
his  principals  for  them ;  yet  still  the  same  objection  recurreth, 
his  warehouse  was  not  a  place  for  sale,  but  merely  safe  custody. 

Accordingly,  the  larceny  being  fully  pi-oved,  the  prisoner 
was  by  the  direction  of  the  court  found  guilty  of  larceny,  to 
the  value  laid  in  the  indictment,  and  acquitted  of  stealing 
privately  in  the  warehouse. 

(BeeStone'i  N,B.  It  hath  been    generally  holden,  and  I    think  very 

^t)^  I'igh^ly}  that  the  meaning  of  this  act  with  regard  to  shop- 

lifting is,  that  the  goods,  etc.,  must  be  such  as  are  usually 
exposed  to  sale  in  the  shop,  not  any  other  valuable  thing 
which  may  happen  to  be  put  there:  and  I  think  the  same 
equitable  construction  should  take  place  with  regard  to  ware- 
houses. The  goods  should  be  such  as  are  usually  exposed  to 
sale  in  such  places. 

(8m  Bees' cue,  And  though  coach-houses  and  stables,  which  are  likewise 
named  in  the  act,  are  nut  places  for  sale ;  yet  still  in  the 
construction  of  so  penal  a  law,  I  think  it  will  not  be  amiss 
to  caiTy  the  same  equity  as  far  as  may  be  with  regard  to 

them 
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item.     The  goods  should  be  such  as  are  usually  lodged  in 
those  places. 

But  it  hath  been  very  rightly  holden,  that  money  is  not 
within  the  act  with  regard  to  any  of  the  places  mentioned  in  it, 
the  words  being  goods,  wares  and  merchandizes:  for  although  ^SS^op'™"^ 
the  word  goods  may  in  a  large  sense  take  in  money,  and  often  112.) 
doth,  yet  being  connected  with  wares  and  merchandizes,  the 
safer  construction  of  so  penal  a  statute  will  be,  to  confine  it  to 
goods  ejrisdem  generis,  goods  exposed  to  sale.* 

And  if  it  shall  appear  on  the  evidence,  as  it  often  doth,  that 
those  places  were  broke  open  at  the  time  of  the  larceny,  the 
case  will  not,  in  my  opinion,  come  within  the  act.  For  the 
words  are,  if  any  person  shall  privately  steal,  which  seemeth  to 
exclude  all  cases,  where  any  degree  of  force  is  used  to  come  at 
the  gooda 


The  Case  of  Alexander  Lord  Pitsligo,  in  the 

House  of  Lords. 

BT  an  act  passed  in  the  19th  of  the  King,  reciting,  that  10  Geo.  11. 
Alexander  Lord  Pitslis^o,  and  other  persons  therein  named.   Misnomer  in 

...      acta  of  abtain- 

had  been  in  actual  rebellion,  and  were  fled  from  justice,  it  is  der,  Ao, 
enacted,  that  the  said  Alexander  Lord  Pitsligo  &c.,  <&c.,  shall 
stand  attainted  of  high  treason,  unless  they  surrender  them- 
selves to  justice  on  or  before  the  12th  day  of  July  1746. 

Lord  Pitsligo  did  not  surrender  in  obedience  to  the  act ;  and 
thereupon  his  lands  in  Scotland  were  surveyed  and  seized  for 
the  use  of  his  Majesty  by  order  of  the  court  of  Exchequer  in 
Scotland,  pursuant  to  the  act  of  the  20th  of  the  King,  upon  20  Geo.  IL 
a  presumption  that  he  stood  attainted  by  the  act  of  the  19th 
Hifl  Lordship,  in  due  time,  pursuant  to  the  last-mentioned 
act,  put  in  his  claim  to  the  lands  in  the  court  of  Session, 

*  In  like  manner  ruled  upon  the  same  principle,  at  Maidstone,  Lent 
assizes  1752,  in  the  case  of  George  Grimes,  indicted  on  the  statute  2  i  Geo.  II. 
c.  45,  for  stealing  a  considerable  sum  of  money  out  of  a  ship  in  port; 
though  great  part  of  it  consisted  in  Portugal  money,  not  made  current  by 
proclamation  but  commonly  current.  (See  the  cases  of  Milla,  Leigh,  Guy, 
and  Morris,  in  Leach  48,  50,  208,  368.) 

by 
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f 'jcrii  UdA  s£at  uejg/ff^jjr  vul  15  jhuIks^  ph.'WBLi  boKiik^  dttfee  the 
In-  •*•*  rAi.itL  *«L>  urii  init  c£  Ixri  r:c*»e*  ■:£  T^s^eo^  wliidi 


To  Uak  <:i«:in  tLe  Kiikg§  ^fircMe  pet  in  an  answer,  bf 
whvii.  i:^  ^uii&fu^  the  piit^eiit  of  CTCttaoQ  a*  stated  in  the  daim ; 
but  u»»i<M^xhMi  ik^  claimant  is  the  peracii meant  andsoffidentlj 
4^Mrri}>»9d  (yr  tL«  *ct.  Iii  proof  wbereijf  he  aUed^red,  that  his 
Ijjfh^Ap  ikiA  his  aiioeifUMv  have  been  moa  eommonlT  named 
and  <kKTib€d  }/T  the  title  of  Lord  Fitatigo :  pardcohirij  in  acts 
iA  "Psuiihinetttf  nAbi,  and  minutes  of  Parliament,  judicial  pro- 
ce^lixiipi  and  family  settlements.  All  which  was  made  oat  in 
jmjrAf  or  admitted  bj  the  Lordship's  connseL 

T1j«  cMfiM:  oomiDg  cm  to  be  heard  in  the  oonrt  of  seaskm, 
t^i^ir  liOnLJiipH  proDounoed  their  interlocator,  by  which  thej 
fifA,  tliat  tlie  sairl  Alexander  Lord  Forbes  of  Ktsligo  is  not  at- 
tain Urd  \jy  the  act  of  the  19th  of  the  King,  and  therefore  sustain 
Lis  claim,  and  decree  poasession  to  be  delivered  to  him. 

Frrim  this  interlocutor  his  Majesty's  advocate  in  behalf  <rf 
hiM  Majesty  appealed;  and  the  cause  came  to  hearing  in 
January  1750. 

Tlie  Lords  sat  several  days  upon  it.  The  facts  stated  in  the 
cas^  on  either  side  were  made  out  in  proof,  or  admitted  at  the 
l>ar ;  and  a  great  deal  was  said  by  the  counsel  on  both  sides  on 
thf)  do(;trine  of  misnomer,  improper  addition,  and  the  want  of 
addition,  in  judicial  proceedings ;  and  how  far  defects  of  that 
kind  may  or  may  not  be  aided.  But  the  true  point  was  thought 
to  lie  in  a  much  narrower  oomptujs,  viz.  Whether  the  respon- 
dent is  the  perHon  named  in  the  act  of  the  19th  of  the  Eling; 
and  whether  lie  be  sufficiently  described  by  the  name  and  title 
of  Alexander  Lord  Pitsligo  ? 

Mr.  fiuniMMui  It  was  insisted  on  by  his  Lordship's  counsel,  that  though 
the  legislature  in  describing  persons  or  things  is  not  bound 
by  the  strict  rule«  of  law,  by  which  all  judicial  proceedings 
arc  governed;  yet  in  an  act  so  penal  as  that  which  is  the 

subject 
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subject  of  the  present  quastion,  the  persons  who  are  the  objects 
of  it  ought  to  be  described  by  their  proper  names  ;  so  that  one 
man  may  not  suffer  for  the  act  or  default  of  another. 

It  is  admitted,  that  the  ancestor  of  this  Lord  was  ennobled 
by  the  name,  stile  and  title  of  Lord  Forbes  of  Pitsligo,  and 
that  this  title  is  descended  on  him.  This  title  therefore  is  his 
proper  legal  name  and  no  other :  for  titles  of  dignity  have 
been  always  holden  to  be  parcel  of  the  name. 

A  mistake  in  the  christian  name  in  an  act  of  the  like  kind 
hath  been  adjudged  in  the  House  to  be  fatal ;  though  every- 
body knew  who  was  intended  by  the  act,  and  every  part  of  the 
description  exactly  suited  that  person,  and  no-body  else. 

It  was  a  case  on  the  act  of  the  first  of  the  late  Kinff,  which  (i  p.  Wim. 

612.) 

enacted,  that  if  Major-general  Thomas  Gordon  Laird  of  Achin- 
toule  and  other  persons  therein  named  should  not  surrender  by 
a  certain  day,  they  should  stand  attainted.  The  name  of  the 
Major-general,  who  indeed  was  Laird  of  Achintoule,  and  was 
intended  by  the  act,  was  Alexander,  and  not  Thomas  :  and  the 
single  point  in  judgment  in  the  case  was,  Whether  Major- 
general  Alexander  Gordon  Laird  of  Achintoule  was  attainted  by 
the  act. 

The  court  of  session  in  Scotland  adjudged  that  he  was  not ; 
and  upon  an  appeal  to  this  house  by  the  commissioners  for 
forfeited  estates,  the  opinion  of  all  the  judges  was  taken  upon 
this  question.* 

Whether,  if  Major-general  Alexander  Gordon  Laird  of  Achin- 
toule had  been  brought  to  the  King's  Bench  bar  and  execution 
prayed  against  him,  the  court  would  have  awarded  execution  f 
And  the  judges  having  conferred  together,  the  Lord  Chief - 
Justice  of  the  court  of  King's  Bench  delivered  their  opinion, 
that  the  said  court  could  not  award  execution  against  Alexan- 
der ;  because  in  awarding  execution  they  must  pursue  the  act 
of  Parliament  on  which  the  judgment  is  founded.  And  there- 
upon the  decree  of  the  court  of  session  was  affirmed. 

*  The  question  and  answer  of  the  judges  are  here  copied  from  the 
journal  Mr.  Peer  Williams's  report  of  the  judges'  answer  is  not  correct. 
He  is  mistaken  too  in  saying  that  it  was  an  appeal  from  a  judgment  of  the 
commissioners  for  forfeited  estates.  It  was  an  appeal  from  a  decree  of  the 
court  of  session  grounded  on  the  act  5  G^.  I.  c.  2i.  s.  7,  8. 

F  The 
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21  Ed.  IV.  fo. 
72.  a. 


Mr.  Attorney. 
Mr.  Solicitor. 


Cotton's  Re- 
oort  8  670,  671. 
No.  20.  «ud 
6M).  No.  27. 


The  like  judgment  was  soon  afterwards  given  by  the  House 
in  the  case  of  Patrick  Farquarson,  who  was  intended  to  be 
attainted  by  the  same  act,  but  was  therein  by  mistake  called 
Alexander  Farquarson. 

A  mistake  in  an  act  of  attainder  with  regard  to  a  name  of 
dignity,  which  is  the  present  case,  hath  been  likewise  holden 
to  be  fatal.  It  was  in  the  case  of  Thomas  Ormond,  who  being 
no  knight,  was  attainted  by  act  of  Parliament  by  the  name  of 
Thomas  Ormond  knight ;  and  it  was  holden,  that  he  lost  nothing 
by  the  attainder,  and  that  the  act  as  to  him  was  void :  for 
saith  the  book,  it  cannot  be  intended  that  he  was  the  person 
attainted,  since  the  word  knight  is  part  of  the  name;  and 
Thomas  Ormond  could  well  say,  that  there  is  no  such  person  as 
Thomas  Ormond  knight,  in  rerwni  naturd.* 

Had  the  respondent  been  taken  after  the  time  limited  for  his 
surrender,  he  could  not  have  pleaded  anything  in  bar  of  exe- 
cution besides  a  misnomer,  which  he  could  have  veriiied  by 
his  patent  of  creation  ;  and  in  that  case  execution  could  not 
have  been  awarded  against  him ;  consequently  he  ought  now 
to  have  the  benefit  of  the  same  plea. 

Or  had  he  been  pardoned  by  the  name  of  Lord  Pitsligo, 
and  afterwards  indicted  by  the  name  of  Lord  Forbes  of  Pitsligo, 
that  pardon  would  not  have  availed  him  ;  and  it  would  sound 
extremely  harf^h  to  say,  that  an  act  of  attainder  shall  receive  a 
more  liberal  construction  than  a  charter  of  pardon;  or  that 
the  same  designation  of  the  person  shall  in  one  case  be  sufficient 
to  destroy  him,  which  in  another  would  not  be  sufficient  to 
save  him. 

The  counsel  for  the  crown  insisted,  that  the  whole  is  redu- 
cible to  two  questions ;  Whether  the  respondent  is  the  person 
intended  to  be  attainted  ?  And  if  so,  Whether  he  is  described 
with  sufficient  certainty  ? 

*  It  was  observed  by  the  solicitor-general,  that  there  is  no  original  report 
of  this  case  extant :  it  is  cited  in  the  Year-Book  by  one  of  the  judges  in  his 
argument  on  another  case  ;  and  there  is  room  to  doubt  whether  it  did  ever 
really  come  in  judgment  or  was  not  rather  a  case  put  by  the  judge  by  way 
of  illustration  ;  for  Thomas  Ormond  knight  was  attainted  by  act  of  Parlia- 
ment in  the  1st  of  Edw.  IV.  and  in  the  12th  of  Edw.  IV.  the  attainder  was 
reversed  by  Parliament ;  so  that  probably  the  case  never  came  in  judgment 
elsewhere.  However,  as  the  other  judges  admitted  the  case  to  be  good 
law,  the  book  is  an  authority  to  the  purpose  for  which  it  was  cited  by  the 
counsel  for  the  respondent. 

The 
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The  legislature  is  not  confined  to  any  precise  forms  of  ex- 
pression ;  if  their  meaning  appeareth  with  sufficient  certainty, 
that,  and  that  alone,  is  the  true  rule  of  construction  in  all 
cases  whatsoever. 

With  regard  to  acts  of  attainder,  and  acts  of  the  like  kind 
with  that  which  is  the  subject  of  the  present  debate ;  much 
greater  latitude  hath  in  all  ages  been  taken  in  describing  the 
persons  intended,  than  is  complained  of  in  the  present  case ; 
and  yet  those  acts  have  had  their  full  effect  on  the  persons  and 
estates  of  those  who  have  been  the  objects  of  them  :  but  if  the 
present  objection  should  prevail,  those  attainders,  and  all  pur- 
chases made  under  them  would  be  shaken  at  once. 

In  the  act  for  the  attainder  of  Queen  Katherine  Howard  88  H.  viiL 
and  her  accomplices,  the  Lady  Rochford,  who  was  the  widow 
of  the  Viscount  Rochford,  who  had  been  formerly  attainted  and 
hud  suffered  for  high  treason,  is  frequently  named,  sometimes 
by  the  stile  of  the  Lady  Jane  Rochford,  at  other  times  by  the 
title  of  Jane  Lady  Rochford,  and  is  attainted.  Neither  of  these 
titles  was  in  strictness  due  to  her ;  and  yet  by  both,  different 
as  they  are,  she  is  described  in  the  act. 

In  the  same  act,  the  Lord  William  Howard,  who  was  one 
of  the  sons  of  the  Duke  of  Norfolk,  and  the  Lady  Katharine 
Howard  his  wife,  are  attainted  of  misprision  of  treason,  by  no 
other  description  than  Lord  William's  courtesy  title. 


In  the  act  of  Oblivion,  Sir  Hardress  Waller,  Sir  Michael  12  Car.  11. 
livesy,  Sir  James  Harrington,  Sir  Henry  Mildmay,  Sir  Arthur  40, 42, ' 
Haslerig,  and  Sir  Henry  Vane,  among  others  are  excepted, 
without  any  sort  of   notice  whether  they  were   knights  or 
baronets,  or  of  what  order  of  knighthood  they  were. 

By  an  act  of  the  same  session.  Sir  Michael  Livesy,  by  the  c.  so. 
same  general  uncertain  d&signation,  is,  among  others,  attainted 
of  high  treason ;  and  his  estate  and  the  estate  of  Sir  Hardress 
Waller,  by  the  same  uncertain  description  of  their  persons,  are 
vested  in  the  Eling  without  office. 

By  an  act  in  the  next  session  the  real  and  personal  estates  of  is  Car.  il 
Sir  John  Dan  vers,  Sir  John  Boucliier,  Sir  Henry  Mildmay, 
Sir  James  Harrington,  and  Sir  Arthur  Haslerig,  among  others, 

by 
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by  the  same  general  uncertain  designation  of  their  persons,  are 
vested  in  the  crown  without  office. 

^-  *  *•  And  by  the  same  act  Sir  Henry  Mildmay  and  Sir  Jamw 

HaiTiiigton,  among  others,  by  the  same  uncertain  descriptions, 
are  degraded,  and  ordered  to  be  drawn  upon  sledges  through 
the  streets  of  London  to  Tyburn  with  ropes  about  their  necks^ 
and  afterwards  to  be  imprisoned  for  life. 

8  w.  III.  0. 5.          By  an  act  passed  soon  after  the  assassination-plot, John- 
son alias  Harriiion, Durant  alias  Durance, Byerly, 

Plowden,  and, Hungate  (blanks  being  left  for  their 

christian  names)  are  among  others  required,  as  in  the  present 
case,  to  surrender  by  a  day  therein  named,  and  in  default 
thereof  are  attainted  of  high  treason. 


i     eo.  I.  c  42. 


By  an  act  in  the  time  of  the  late  King  made  upon  the  like 
occasion  with  the  present  act,  Sir  David  Trepland,  Sir  Hugh 
Paterson,  Sir  Donald  Macdonald,  Sir  John  Preston,  and  Sir 
John  Mackenzie,  without  notice  whether  knights  or  baronets 
or  of  what  order  of  knighthood,  are  among  others  required,  as 
in  the  present  case,  to  surrender  by  a  day  therein  named,  and 
in  default  thereof  are  attainted  of  high  treason. 

By  these  instances  it  appeareth  to  a  demonstration,  that  the 
legislature  never  thought  itself  confined  to  the  strict  rules  of 
law  in  describing  persons  whom  it  made  the  objects  of  punish- 
ment. It  was  sufficient,  that  the  terms  made  use  of  were 
descriptive  of  the  persons  intended  to  be  punished.  It  never 
was  doubted  whether  the  regicides,  who  are  attainted  or  other- 
wise subjected  to  pains  and  penalties  by  the  acts  just  now  cited, 
were  properly  described ;  or  whether  their  estates  vested  in  the 
crown,  though  the  very  same  objection  might  have  been  made 
in  their  cases  as  in  the  present,  that  their  full  title  of  dignity 
was  not  set  forth.  It  is  plain  they  were  men  of  some  dignity, 
knights  or  baronets ;  and  it  must  be  admitted,  that  all  titles 
of  dignity  the  lowest  as  well  as  the  highest,  are  parcel  of  the 
name,  and  that  in  all  judicial  proceedings  the  omission  of  even 
the  lowest  dignity  would  be  fatal.  The  same  may  be  said  with 
regard  to  those  who  were  attainted  by  the  act  of  the  first  of 
the  late  King. 

And 
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And  with  regard  to  those  concerned  in  the  assassination-plot, 
they  are  described  merely  by  their  surnames;  and  yet  that 
description  was  thought  sufficient  to  reach  them. 

These  were  all  in  strictness  of  law  incomplete  descriptions 
of  the  persons,  yet  they  were  never  said  to  be  insufficient  in 
the  case  of  a  Parliamentary  attainder.  And  what  is  there  in 
the  present  case  that  distinguisheth  it  from  those  ?  Let  it  be 
admitted  for  argument's  sake  that  Lord  Pitsligo  is  imperfectly 
described,  that  his  full  title  of  creation  is  not  set  forth  in  the 
act ;  but  let  it  be  admitted  too  that  he  is  described  by  his 
christian  name,  by  his  dignity  (Lord)  and  by  his  Barony ;  by 
the  title  by  which  he  is  most  commonly  known,  by  which  his 
ancestors  were  frequently  named  in  acts  of  Parliament,  in  the 
rolk  of  Parliament,  in  their  family  settlements,  and  in  judicial 
proceedings;  and  which  he  hath  used  in  deeds  executed  by 
himself,  and  in  his  own  letters,  some  of  which  have  been  read ; 
let  this  be  admitted,  we  have  it  all  in  proof,  and  then  let  any 
man  find  out  the  least  distinction  in  favour  of  his  Lordship 
between  those  cases  and  the  present,  if  he  can. 

Three  cases  have  been  cited  by  the  council  on  the  other  side, 
those  of  Alexander  Gordon,  Patrick  Farquarson  and  Thomas 
Ormond,  and  one  answer  will  go  to  all  of  them.  They  do  not 
reach  the  present  case.  The  present  question  is  upon  an  incom- 
plete description  of  the  person,  but  a  description  not  repugnant 
to  truth ;  those  descriptions  were  absolutely  false ;  they  could 
not  with  any  shadow  of  truth  be  applied  to  the  persons  supposed 
to  be  intended.  This  distinction  between  incomplete  and  false 
descriptions  is  implied  in  the  answer  of  the  judges  in  Gordon's 
case ;  '^  In  awarding  execution  we  must  pursue  the  act  of  par- 
liament on  which  the  judgment  is  founded ; "  in  other  words, 
we  cannot  go  contrary  to  the  act,  we  cannot  award  execution 
against  Alexander,  on  a  judgment  against  Thomas;  for  the 
law  will  not  intend  that  Alexander  and  Thomas  are  the  same 
person,  and  we  must  judicially  take  notice  of  legal  intend- 
ments. 

So  in  the  case  of  Thomas  Ormond,  by  intendment  of  law 
Thomas  Ormond  knight,  and  Thomas  Ormond  yeoman,  are  two 
different  persons ;  for  knight  being  a  title  of  dignity  is  parcel 

of 
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of  the  name :  thf>j  mn  in  legal  wttiniatinn  ss  difTerent  petsotu 
as  men  hemiine  two  different  diristian  njunes. 


It  hftth  been  said,  that  Lord  Pitdigo,  were  he  to  be  taken, 
BDiidit  pksad  his  nnsofjmer  in  bar  of  execution.  That  is  abso- 
lat^rlv  df^iifA,  He  ooold  not  pi*  ad  a  misnonKr :  he  coold  plead 
iy>  other  p!ea  than  what  all  pec^le  in  the  like  drciunstanoeB 
most  plead,  which  is,*  that  he  is  not  the  person  named  in 
the  act :  that  is  the  only  isF^ne  npon  idiich  he  oonld  pat  his 
case :  on  that  issue,  which  is  a  mere  matter  of  fact,  he  must 
stand  or  fall;  and  upon  that  issue  we  submit  the  presnit 
case. 

It  hath  likewise  been  said,  that  were  he  to  be  pardoned  hy 
the  name  of  Lord  Htsligo,  and  afterwards  indicted  hj  the 
name  of  Lord  Forbes  of  Pitsligo,  such  a  pardon  would  not  avail 
him.  That  likewise  is  denied.  He  would  be  intitled  to  the 
full  benefit  of  the  pardon  pleading  it  with  a  proper  averment, 
that  Alexander  Lord  Forbes  of  Pitsligo  named  in  the  indict- 
ment, and  Alexander  Lord  Pitsligo  named  in  the  pardon,  is 
one  and  the  same  person  ;  for  there  would  be  nothing  in  this 
aveiment  contrary  to  the  intendment  of  law,  as  possibly  in 
the  cahe  of  different  christian  names  there  might. 

The  counsel  having  concluded,  their  Lordships  put  the 
following  question  to  the  judges,  and  adjourned  to  the  next 
day. 

The  great-grandfather  of  the  respondent  being  by  letters 
pati'nt  under  the  great  seal  of  Scotland  in  the  year  1633  created 
a  peer  of  Scotland  by  the  title  of  Lord  Forbes  of  Pitsligo,  and 
the  respondent  and  his  ancestors  claiming  under  the  said  letters 
patent  having  commonly  used  and  subscribed  themselves  to 
dec'ds  and  other  instruments,  sometimes  by  the  name  or  stile  of 
Forlx'S  of  Pitsligo,  and  sometimes  Pitsligo,  and  having  been 
commonly  doncribed  and  known  in  legal  proceedings  and  other- 
wise, as  well  by  the  name  or  stile  of  Lord  Pitsligo  as  of  Lord 
Forlx's  of  Pitsligo,  and  the  said  respondent  and  bis  ancestors 
having  Ixjen  always  entered  in  the  rolls  of  the  Parliament 
of  Scotland  (excei)t  in  one  private  act  of  ratification  passed 

*  See  the  record  in  the  caae  of  Barkstead,  Okey  and  Corbet,  cited  in  Dr. 
Camerou  I  case,  p.  111. 

in 
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in  1681)  by  the  name  or  stile  of  Lord  Pitsligo;  and  it  not 
being  proved  or  al  lodged  in  this  cause,  that  any  other  person 
besides  the  respondent  was  at  or  before  the  passing  of  the  act 
of  parliament  herein  after  mentioned  called  or  known  by  the 
name  or  title  of  Lord  Pitsligo  ;  and  the  respondent  not  having 
surrendered  himself  to  justice  on  or  before  the  day  specified 
in  the  act  of  the  nineteenth  year  of  his  Majesty's  reign  for 
attainting  Alexander  earl  of  KelUe  and  others  therein  named 
of  high  treason ;  whether  the  respondent  is  by  virtue  of  the 
said  act  attainted  of  high  treason  by  the  name  or  title  of 
Alexander  Lord  Pitsligo  ? 

The  judges  upon  conference  among  themselves  agreed,  that 
supposing  the  i-espondent  to  be  the  person  intended  and  named 
in  the  act,  he  is  sufficiently  described  by  the  title  of  Lord 
Pitsligo;  since  that  desciiption,  though  incomplete  in  point 
of  strict  form,  is  not  repugnant  to  truth  ;  which  ditfereth  this 
from  the  cases  of  Gordon,  Fai-quarson  and  Ormond ;  and 
bringeth  it  within  the  rule  upon  which  alone  many  of  the  acts 
of  attainder  cited  by  the  counsel  for  the  crown,  especially  those 
since  the  restoration,  can  be  supported.* 

But  leet,  by  giving  a  categorical  answer  to  the  question  as 
stated,  they  might  be  thought  to  give  an  opinion  on  a  matter 
of  fact  as  well  as  on  the  point  of  law  (which  they  will  always 
avoid)  it  was  agreed,  that  my  Lord  Chief -Justice  in  delivering 
the  opinion  of  the  judges  should  acquaint  their  lordships,  that 
the  judges  do  not  presume  to  give  any  opinion  whether  the 
respondent  is  the  pei*son  named  in  the  act,  that  being  a  matter 
of  fact  of  which  their  Lordships  are  now  the  proper  judges, 
and  in  a  proceeding  in  Westminster-hall  it  would  be  tue 
province  of  a  jury ;  but  if  their  Lordships  are  satisfied,  that 
the  respondent  is  the  person  named  in  the  act,  the  judges  are 
of  opinion  that  he  is  sufficiently  desciibed  and  well  attainted 
by  it. 

Accordingly  the  next  day  my  Lord  Chief -Justice  delivered 
the  opinion  of  the  judges  to  the  effect  above  mentioned. 


*  In  the  proceedings  against  the  Earl  of  March,  upon  which  he  was 
attainted  in  the  4th  of  £dw.  III.  he  is  stiled  throughout  the  record,  Roger 
de  Mortimer.     (See  pp.  390,  391.) 

Lord 
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Lord  Chancellor  spake  largely,  declaring  his  concurrence 
with  the  opinion  of  the  judges  in  point  of  law;  and  the 
house  unanimously  reversed  the  interlocutor  and  dismissed  the 
claim.* 

The  Case  of  John  Drummond  Esqr.  commonly 
called  Lord  John  Drummond,  in  the  House 
of  Lords. 

Forfeiture  for       TAMES  Lord  Drummond,  commonly  called  Duke  of  Perth, 

high  treftBon.  I  .  . 

^  being  seized  in  fee  of  the  lands  and  earldom  of  Perth,  by 
deed  of  settlement  dated  the  16th  day  of  June  1743,  granted, 
sold  and  disposed  of  his  said  estate  to  Thomas  Drummond  of 
Logiealmond  esqr.  and  his  heirs,  but  redeemable  in  manner 
herein  after  mentioned,  upon  trust  for  the  payment  of  all  his 
the  said  James's  debts,  and  subject  to  his  debts  and  to  some 
prior  charges  then  subsisting,  upon  trust  to  pay  to  the  said 
James  during  his  life  an  annuity  of  two  hundred  pounds 
sterling ;  and  after  his  decease  upon  the  like  trust  for  his 
brother  the  said  John  Drummond  during  his  life :  and  upon 
farther  trust  to  convey  the  premises,  subject  to  his  debts  and 
the  said  annuities,  to  John  Drummond  uncle  to  the  grantor  in 
tail  general,  remainder  to  his  sister  Mary  Drummond  in  tail 
general,  remainder  to  the  trustee  himself  in  tail  general, 
remainder  to  the  right  heirs  of  the  grantor. 

And  upon  farther  trust  to  pay  to  such  wife  as  the  grantor 
should  marry,  during  her  life,  an  annuity  of  10,000  marks 
Scots,  for  the  separate  use  of  such  wife ;  and  not  to  be  subject 
to  the  grantor's  ^W  mariti. 

Then  followeth  the  power  of  redemption  to  which  the 
whole  disposition  is  made  subject,  viz.  that  after  payment  of 
the  debts  of  the  grantor,  the  premises  should  be  redeemable 
from  the  said  trustee,  and  from  the  said  John  Drummond  the 
uncle,  and  the  said  Mary  Drummond,  and  the  heirs  of  their 

*  The  whole  answer  of  the  judges  as  it  standeth  on  the  Lords'  Journal 
is  :  "  That  the  respondent  is  fully  and  effectually  attainted  by  the  act  of 
the  19th  of  the  King  by  the  name  or  title  of  Alexander  Lord  PitsUgo.** 
But  the  Lord  Chief- Justice  did  deliver  the  opinion  with  the  caution  and 
reserve  touching  the  fact  of  the  identity  of  the  person,  as  above  reported, 
though  the  Journal  is  silent  as  to  that  matter,  the  opinion  delivered  in 
writing  not  being  sufficiently  explicit  in  that  respect. 

bodies 
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bodies  respectively  by  the  heirs  of  the  body,  male  or  female,  of 
the  said  grantor,  and,  failing  such  heirs,  by  the  heirs  of  the 
body,  male  or  female,  of  the  said  John  Drummond  his  brother 
on  payment  of  200/.  sterling  to  the  trustee,  his  heirs  and  assigns, 
at  the  market-cross  of  Edinburgh  ;  or  in  their  absence  to  the 
provost,  or  any  of  the  bailiffs,  dean  of  Gild,  or  treasurer  of 
Edinburgh. 

At  the  time  this  deed  was  executed  James  Lord  Drummond 
the  grantor  had  entered  into  the  treasonable  engagements  with 
the  pretender,  of  which  some  account  is  given  by  Mr.  Murray 
in  the  trial  of  Lord  Lovat;  and  his  brother  the  said  John 
Drummond  was  a  captain  in  the  French  service ;  and  both  the 
brothers  afterwards  engaged  in  the  rebellion  of  1745. 

James  Lord  Drummond  the  grantor,  notwithstanding  the 
disposition  of  the  estate,  continued  in  possession  and  received 
the  rents  and  profits  to  the  day  of  his  death  ;  and  Thomas 
Drummond  the  tinistee  knew  nothing  of  the  deed  at  the  time 
it  was  executed,  never  had  the  possession  of  it,  nor  so  much  as 
saw  it. 

By  the  act  of  the  nineteenth  of  the  King  reciting,  that  the  19  G.  ii.  a  2i. 
said  James  Drummond  and  John  Drummond  his  brother  and 
other  persons  therein  named  did  on  or  before  the  18th  of  April 
1746  levy  war  against  the  King  and  were  fled  from  justice,  it 
is  enacted,  That  if  the  said  James  Drummond  and  John 
Drummond,  &c.,  shall  not  render  themselves  to  justice  on  or 
before  the  12th  of  July  1746,  they  shall  from  and  after  the 
18th  of  April  1746  stand  and  be  adjudged  attainted  of  high 
treason  to  all  intents  and  purposes  whatsoever ;  and  shall  suffer 
and  forfeit  as  persons  attainted  of  high  treason  by  the  laws  of 
the  land  ought  to  suffer  and  forfeit. 

James  Lord  Drummond  died  on  the  11th  of  May  1746  in 
lus  passage  to  France  after  the  action  at  Culloden  ;  and  the 
said  John  his  brother  and  presumptive  heir  did  not  surrender 
pursuant  to  the  act,  and  so  became  attainted ;  and  the  court  of 
Exchequer  in  Scotland,  pursuant  to  the  act  of  the  20th  of  the  20  o.  11. 0.  ih 
King,  caused  the  estate  comprised  in  the  settlement  to  be  seized 
and  surveyed  for  his  Majesty's  benefit,  as  being  forfeited  by 
that  attainder. 

Thomas 


90  THE    REPORT. 

Thomas  Dmmmond,  the  trustee  named  in  the  /settlement  of 
the  16th  of  June  1743,  put  in  his  claim  to  this  estate  in  due 
time  in  the  court  of  session  in  Scotland,  pursuant  to  the  last- 
mentioned  statute,  and  founded  his  claim  on  that  settlement ; 
alledging  that  the  said  John  Drummoni  was  never  seized  of, 
nor  interested  in  the  said  estate,  but  that  the  claimant  had 
right  thereto  by  virtue  of  the  said  settlement. 

To  this  claim  his  Majesty's  advocate,  on  behalf  of  his 
Majesty,  put  in  an  answer,  insisting  on  his  Majesty's  right 
grounded  on  the  attainder  and  the  forfeiture  of  John  Dnim- 
mond ;  and  the  cause  coming  to  hearing  before  the  court  of 
session,  that  court  found  that  the  faid  John  Drummond  was 
upon  the  eleventh  of  May  1746,  when  the  said  James  his  elder 
brother  died,  capable  to  take  by  descent  fix)m  his  said  elder 
brother ;  and  that  the  estate  in  question  did  then  descend  to 
the  said  John  his  brother,  and  was  forfeitable  and  forfeited  by 
his  treason  and  attainder ;  and  that  the  said  trust-disposition 
to  the  claimant  is  not  sufficient  to  exclude  the  forfeiture  of  the 
said  John  Drummond ;  and  thereupon  dismissed  the  claim. 

From  this  decree  the  trustee  Thomas  Drummond  appealed  ; 
and  the  cause  came  to  hearing  in  April  1751. 

Two  questions  were  made  in  this  case ;  first,  Whether  by 
the  laws  of  Scotland  the  settlement  of  the  sixteenth  of  June 
1743  was  void,  as  having  never  been  delivered  to  the  grantee 
or  any  person  on  his  behalf,  but  remaining  always  in  the 
possession  or  power  of  the  grantor  ? 

Mr.  Hmn©  and         This  point  was  not  greatly  laboured  by  the  counsel  for  the 
Mr.  Torke.  appellant ;  and  as  what  was  said  upon  it  on  either  side  was 

grounded  on  the  laws  of  Scotland,  by  which  the  validity  of  all 
Scotch  settlements  must  be  determined,  and  which  I  do  not 
understand,  I  will  not  take  upon  me  to  report  the  arguments 
on  that  point. 

The  second  question  was,  supposing  the  settlement  to  be 
void,  and  that  James  Lord  Drummond  died  stized  in  fee, 
Whether  his  bi other  the  said  John  Drummond  did  take  by 
de;>cent  any  estate  in  the  premises  which  was  forfeitable  by 
his  attainder  ? 

Ttie 
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The  counsel  for  the  appellant  argued,  that  he  did  not ;  that 
he  was  incapable  of  it ;  he  had  no  heritable  blood  in  him  on 
the  eleventh  of  May  1746,  the  day  his  brother  died;  for,  not 
having  surrendered  pursuant  to  the  act  which  attainteth  him, 
he  is  now  to  be  considered  as  a  person  attainted  from  the 
eighteenth  of  April  preceeding. 

If  he  had  been  actually  attainted  before  the  death  of  his 
brother,  he  could  not  have  taken  by  descent ;  the  land  must 
have  escheated.  Lord  Chief -Justice  Coke  is  full  to  this  point ;  i  in«fc- 1^.  a. 
^'  The  father  is  seized  of  land  in  fee  holden  of  J.  S.,  the  son  is 
attainted  of  high  treason,  the  father  dieth,  the  land  shall  escheat 
to  J.  S.  propter  defectum  sanguinis^  for  that  the  father  died 
without  heir:  and  the  King  cannot  have  the  land,  because 
the  son  never  had  any  thing  to  forfeit/' 

Lord  Chief -Justice  Hale  putteth  a  stronger  case  on  the  same  i  Hale  856. 
principle ;  "  If  there  be  a  father  and  two  sons, — and  the  elder 
son  attaint  survive  the  father  but  a  day,  and  die  without  issue, 
the  second  son  cannot  inherit,  but  the  land  shall  escheat  pro 
defectu  kceredU  ;  "  and  if  in  the  present  case  the  land  escheated^ 
the  whole  proceeding  in  the  Court  of  Exchequer  in  Scotland, 
of  which  the  appellant  complaineth,  is  void ;  it  is  coram  non 
judice  ;  for  that  court  hath  no  jurisdiction  touching  escheats, 
which  by  the  law  of  Scotland  are  cognizable  only  in  the  ooxxxX* 
of  session. 

It  must  be  admitted,  that  the  attainder  of  John  Drummond 
was  not  complete  till  after  the  12th  of  July;  but  being  then 
completed,  we  say  the  statute  expi-essly  carrieth  it  back  to 
the  eighteenth  of  April  preceeding,  to  all  intents  and  purposes 
whatsoever. 

And  if  he  had  been  possessed  of  any  other  estate,  and  between 
the  eighteenth  of  April  and  the  twelfth  of  July  had  made  a 
settlement  of  it  upon  the  moht  favoured  considerations,  for 
payment  of  his  debts,  or  in  consideration  of  marriage ;  or  had 
sold  it  for  a  valuable  consideration  actually  paid,  his  attainder 
would  have  over-reached  this  settlement  or  sale.  He  would 
have  been  considered  by  virtue  of  this  retionpective  clause  as 
a  man  disabled  and  under  an  attainder  at  the  time  the  sale 
or  settlement  was  made.     And  shall  he  now  be  ccnsiderid  as 

a  person 
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%  pemon  under  an  mttainder  to  one  purpose  alone,  and  not  to 
an  Mi^rr  porpcMebl 

We  are  not  ncnr  in  the  caee  ol  an  attainder  in  tlie  ordinaiy 
eoorse  of  justioe ;  in  those  cases,  it  is  true,  no  oorroption  of 
Uciod  is  wroa^bt  till  an  actual  attainder,  though  npon  an 
attainder  the  forfeiture  hath  relation  to  the  time  of  the  treason 
oommitted  ;  which  relaticm  is  a  mere  fiction  of  law,  intoodooed 
for  the  purpose  (A  over-reaching  mesne  incumbrances ;  bnt  we 
are  in  the  cmse  of  a  parliamentary  adjudication ;  the  legislature 
hath  pronounced  judgment  of  attainder  upon  John  Dnimmond 
and  others;  and  in  pronouncing  that  judgment  hath  deter- 
mined the  time  from  which  it  shall  opouto  to  everj  intent. 

Mr,  Attr^iMT  The  counsel  for  the  crown  insisted,  that  on  Uie  Seventh  of 

May  1746,  when  James  Lord  Drummond  died,  John  Dnim- 
mond was  capable  of  taking  the  lands  in  question  by  descent, 
and  remained  so  till  after  the  r2th  of  July :  that  during  all  that 
interval,  the  estate  vested  in  him,  for  it  must  vest  somewhere 
on  the  death  of  James ;  and  in  the  crown  it  could  not  vest  by 
escheat,  while  there  was  an  heir  in  being  capable  of  inheriting ; 
and  consequently  John  being  seized  at  the  time  of  his  attainder, 
the  lands  became  forfeited,  and  are  now  vested  in  the  crown  by 
the  express  pit>vision  of  the  act  of  the  20th  of  the  Eling. 

This  cannot  be  denied  upon  a  supposition  that  John  Drum- 
mond took  by  descent  from  his  brother ;  and  therefore  it  is  said, 
that  he  was  not  capable  of  inheriting ;  that  he  must  be  con- 
sidered, by  virtue  of  t^e  retrospective  clause,  as  under  an 
attainder  from  the  18th  of  April  proceeding  his  brother's  death. 

This  will  receive  a  very  short  answer.  Acts  of  parlia- 
ment, like  wilU,  are  to  be  construed  according  to  the  plain 
obvious  intent  of  the  makers ;  the  intent  of  the  retrospec- 
tive clause  was  to  determine  the  time  to  which  the  forfeiture 
should  relate,  in  order  to  protect  the  title  of  the  crown  against 
all  incumbrances  subsequent  to  that  time ;  this  was  clearly  the 
point,  and  the  only  point  the  legislature  had  in  view :  to 
imagine  that  the  legislature  intended  to  defeat  the  title  of  the 
crown  upon  the  contingency  which  hath  happened  in  the 
pre-ient    case,   (and   it    might  have    happened    in    the  case 

of 
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of  every  man  attainted  by  the  act,)  would  be  to  suppose,  that  it 
intended  to  defeat  and  to  protect  the  title  of  the  crown  upon 
different  contingencies,  by  one  and  the  same  provision  in 
the  act :  this  is  too  absurd  to  be  imagined ;  and  therefore  the 
construction  contended  for,  grounded  on  the  general  words,  to 
all  intents  and  purposes  whatsoever,  cannot  be  supported  by 
any  rule  of  construction. 

For  it  is  a  known  rule  in  law,  that  general  words  in  an  act 
of  parliament  are  not  to  be  carried  beyond  the  plain  intent  of 
the  act ;  especially  where  the  rights  of  the  crown  would  suffer 
by  such  a  latitude  of  construction. 

The  counsel  having  concluded,  the  House  put  the  following 
question  to  the  judges,  and  adjourned  to  the  next  day ;  Whether 
by  the  law  of  England  John  Drummond,  second  son  of  the 
late  Lord  Drummond,  was  on  the  11th  day  of  May  1746 
capable  of  taking  lands  by  descent ;  and  whether  by  his  not 
rendering  himself  to  justice  on  or  before  the  12th  day  of 
July  1746,  according  to  the  act  of  the  19th  year  of  his  present 
Majesty,  such  descent  became  divested  or  avoided  so  as  to 
prevent  the  forfeiture  in  prejudice  of  the  crown. 

The  judges  upon  conference  among  themselves  agreed,  that 
the  interest  descended  to  John  Drummond,  and  was  forfeited 
by  his  attainder.  They  considered  the  act  in  the  light  of  a 
parliamentary  outlawry.  The  act  chargeth,  that  the  persons 
therein  named  did  on  or  before  the  18th  of  April  1746  levy 
war  against  the  King,  and  were  fled  from  justice ;  and  then 
proceedeth  to  attaint  them,  if  they  do  not  render  themselves 
to  justice  on  or  before  the  twelfth  of  July. 

This  being  an  attainder  out  of  the  ordinary  course  of  justice,  y.  Bro.  Raia- 
it  was  proper  on  all  accounts  to  fix  the  time  to  which  it  should 
relate,  for  avoiding  all  mesne  incumbrances ;  the  legislature 
hath  done  it,  and  in  so  doing,  hath  acted  in  exact  conformity  to 
the  common  law  in  the  case  of  an  outlawry  for  high  treason  in 
the  ordinary  coui-se  of  justice :  in  which  case  the  attainder 
relateth  to  the  time  of  the  ti*eason  laid  in  the  indictment,  i  Hale  86i. 
Accordingly  in  the  present  case  the  attainder  is,  by  the 
retrospective  clause  in  question,  carried  back  to  the  very  day 

on 
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on  which  the  treason  is  by  the  preamble  charged  to  have  been 
committed. 

This  fully  accounteth  for  the  retrospective  clause,  and  fixeth 
the  sense  of  it.  It  was  plainly  inserted  in  exact  conformity 
to  the  common  law,  and  must  therefore  be  accommodated  to 
the  rules  of  law  in  similar  cases ;  for  it  is  a  safe  rule  of  con- 
struction, that  statutes,  made  in  imitation  of  the  common  law, 
shall  be  expounded  according  to  the  rules  of  law  in  like  cases. 

Let  it  be  supposed,  that  John  Drummond  had  been  outlawed 
upon  an  indictment  for  this  treason,  and  that  the  indictment 
had  charged  the  fact  to  have  been  committed,  as  this  act  doth, 
on  the  18th  of  April  1746 ;  his  attainder  for  the  purpose  of 
avoiding  all  mesne  incumbrances  would  have  related  to  that  day ; 
and  yet  if,  pending  the  process  of  outlawry,  his  brother  had  died 
seized  of  the  estate  in  question,  it  would  undoubtedly  have 
been  forfeited  by  John's  attainder;  for  he  would  have  been 
considered  during  the  pendency  of  the  process  of  outlawry,  as 
a  person  capable  of  taking  by  descent.  And  consequently  in 
the  present  case  he  must,  in  conformity  to  the  rule  of  law  in 
the  case  of  an  outlawry,  be  considered  as  a  person  capable  of 
inheriting  and  holding  on  the  eleventh  of  May,  and  thence- 
forward to  the  13th  of  July ;  an  interval  exactly  analogous  to 
the  pendency  of  process  of  outlawry  at  common  law. 

The  next  day  the  Lord  Chief-Baron,  in  the  absence  of  the 
two  Chief -Justices,  delivered  the  opinion  of  the  judges ;  That 
the  said  John  Drummond  was  on  the  eleventh  of  May  1746 
capable  of  taking  lands  by  descent ;  and  that  by  his  not  render- 
ing himself  to  justice  on  or  before  the  12th  of  July  1746, 
according  to  the  above-mentioned  act  of  the  19th  year  of  his 
present  Majesty,  such  descent  did  not  become  divested  or 
avoided  so  as  to  prevent  the  forfeiture  in  prejudice  of  tbe  crown. 
And  the  Lords  unanimously  affirmed  the  decree. 


The 
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The  Case  of  Captain  John  Gordon,  in  the 

House  of  Lords. 

SIR  James  Gordon,  by  settlement  d&Ud  19th  October  1713,  (See  Dairvmp. 

entailed  his  barony  and  lands  of  Park  in  Scotland  on  him-  TOrty,\  4.) 

self  for  life,  remainder  to  William  Gordon  his  eldest  son  and  Scotland  aui^eoi 

the  heii-s  male  of  his  body ;  remainder  to  the  heirs  male  of  Sir  ugh  twaSa.  ^ 
James's  own  body,  with  several  other  subsequent  limitations. 

By  this  settlement  William  Gordon  the  son,  and  other  heirs 
of  tailie,  are,  according  to  the  forms  used  in  Scotland  in  the  case 
of  strict  settlements,  prohibited  to  alter  the  course  of  succes- 
sion by  alienation  or  by  any  charge  on  the  estate  :  or  by  any 
acts  civil  or  criminal,  even  treasonable  acts,  whereby  the  same 
may  become  escheat  or  forfeited :  and  all  acts  to  be  done  by 
any  person  in  possession  under  the  entail,  contrary  to  this 
prohibition,  are  declared  to  be  null  and  void  as  against  the 
person  next  in  succession ;  who,  in  case  of  such  contravention, 
shall  succeed  to  the  estate  in  the  same  manner,  as  if  such 
ocmtravener  were  naturally  dead. 

Sir  James  Gordon  died,  and  his  son  William  Gordon,  then 
Sir  William,  became  duly  seized  under  this  settlement. 

He  took  a  part  in  the  rebellion  of  1745,  and  was  attainted 
by  the  act  of  the  nineteenth  of  the  King  ;  and  his  barony  and 
lands  of  Park  were  surveyed  and  seized  to  the  use  of  his 
Majesty  under  the  act  of  the  20th  of  the  King.  200.  i.  c4i. 

Captain  John  Gordon,  who  is  Sir  William's  next  brother, 
put  in  his  claim  in  the  court  of  session  in  due  time,  and  in 
that  claim  stated  the  substance  of  the  settlement  of  October 
1713,  with  the  prohibitory  and  irritant  clauses  before-men- 
tioned, and  insisted,  first,  that  Sir  William  had  long  before  his 
attainder  incurred  an  irritancy,  as  they  call  it,  of  his  estate, 
by  creating  an  incumbrance  on  it  in  favoiu:  of  one  of  his 
creditors ;  and  that  thereupon  the  estate  devolved  immediately 
upon  him  (the  claimant)  as  next  heir  in  tail,  under  the  limi- 
tation 
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tation  to  the  heirs  of  the  body  of  Sir  James,  Sir  William 
having  then  no  issue. 

Secondly,  that  in  case  there  was  no  such  irritancy  incurred^ 
yi»t  Sir  William  by  committing  the  crime  of  treason  did  con- 
tra veno  *  the  prohibitive  claiuse,  and  lost  his  title  to  the  estate, 
which  thereby  immediataly  fell  to  the  claimant. 

And  thiidly,  that  Sir  William  could  at  the  worst  forfeit 
by  his  attainder  only  an  estate  for  his  own  life,  and  upon  his 
dtath  the  premises  in  question  must  devolve  upon  the  claimant, 
and  the  other  heirs  in  tail. 

To  this  claim  his  Majesty's  advocate  put  in  an  answer ;  and, 
as  to  the  irritancy  supposed  to  be  incurred  by  the  incumbrance, 
insisted,  that  as  Sir  William  Gordon  might  by  the  law  of  Scot- 
land have  Itet  n  relieveil  against  that  irritancy,  if  the  claimant 
had  endeavouu  d  in  due  time  to  t^ake  advantage  of  it,  it  shall 
not  now  be  set  up  to  over-reach  the  title  of  the  crown  by  the 
attainder. 

T  Alt.  0.  n.  And  as  to  the  stx'ond  and  third  points  insisted  on  by  the 

claimant,  he  r^lieii  on  the  statute  of  Queen  Anne,  whereby  per- 
siu^s  attainted  of  high  ti^eason  in  Scotland  are  made  liable  to  the 
same  foi-feituresas  p^Tsons  attaint^  of  high  treason  in  England; 

ij H,  VHi. «.  and  im  the  statute  i>f  H.  VIII.  wherebv  all  estates  of  inheri- 
tanc^k  are  made  subject  to  forfeiture  for  high  tre&son ;  and  in- 
siiiited  that  i^r  WilUam  Uv^nlon  was.  br  virtue  of  the  settlement 

m 

vi  iVt\4)er  1713^  >^^(\l  ixf  an  <Ktate  of  inheritance  in  the  jH^e- 
iui^i%^  at  the  time  v>f  his  atcaiuvier. 

llitik  caiJ*?  willing  c«x  tv>  K»  he«i^nl  K^ore  the  coort  of  seissifHi 
their  lA^vxishi^ViL  ^u\uxouu\Vvi  their  decree  to  the  effect  fd- 
K>wiM^, 

'Vh^v  tiuA  that  ^r  WilliAiu  Gorvkni  »  br  the  ecLtaO  disaUed 
ft\^«u  alieiiv^itiu^  v^  iu\Hiuibertti^  ch^  «j«>t*Be  in  qoefe^tioiu  or 
aheriu^  ^he  v\Hirs»  v^l'  ^uvV'^i^eiXHi  in  prejudice  of  the  ^rl.^im^nt  and 
v.'^her  heiw^  iu  iaU  ;  vh-  fiviu  ia'^»8urittjc  :iheir  dele  to  the  sauue 
;i^fWr  hi*  death :  aii'i  thcit  cherwVre  the  ^siid  el^cace  »  by  Sir 
WiUtiaiu':*  AttAiuder  tVrtet'.ed  to   Uie  Otvwu  cnly  dtxrin^  his 

*  ^jW  l$k»thjUvN)k  y^-  ^^    vUtt  :ii  uix  o^vtt  a  v.vtKiitiv^a  juawchiD^  axxxEar  to 

life; 
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life ;  and  that  the  claimant  hath  right  to  the  same  after  the 
death  of  Sir  William. 

They  also  find,  that  the  irritancy  alledged  to  have  been 
incurred  by  Sir  William  by  the  incumbrance  in  favour  of 
his  creditors,  not  having  been  in  due  time  taken  advantage 
of,  the  forfeiture  by  his  attainder  cannot  now  be  over-reached 
on  pretence  of  that  irritancy ;  and  decree  accordingly. 

From  this  decree  both  sides  appealed.  His  Majesty's  advo* 
cate  from  that  part  of  it  which  declareth,  that  Sir  William 
Gordon  forfeited  during  his  life  only ;  and  that  the  claimant 
and  other  heirs  in  tail  will  be  intitled  after  his  death. 

Mr.  Gordon  from  that  part  which  declareth,  that  the  for- 
feiture by  the  attainder  cannot  be  over-reached  on  pretence 
of  the  irritancy.  And  the  cause  came  to  hearing  in  April 
1751. 

I  say  nothing  of  what  was  offered  on  either  side  upon  Mr. 
Gordon's  appeal,  because  the  merits  of  it  depend  entirely  on 
the  laws  of  Scotland. 

Two   points   were    made   upon    the   Lord  Advocate's  ap- 
peal. 

First,  Whether  Sir  William  Gordon  was,  by  the  laws  of 
Scotland,  seized  of  any  estate  of  inheritance  in  the  premises  in 
question  at  the  time  of  his  attainder? 

Secondly,  What  estate  or  interest  was  forfeited  by  his 
attainder  ? 

In  was  insisted  on  in  behalf  of  the  Crown,  and  not  much 
controverted  on  the  part  of  Mr.  Grordon,  that  Sir  William 
was  seized  of  an  estate  in  tail-male  in  possession ;  and  that  such 
estate,  though  not  alienable  or  chargeable  by  him  longer  than 
for  his  own  life,  is  by  the  law  of  Scotland  deemed  an  estate  of 
inheritance. 

And  on  the  other  hand,  it  was  admitted  on  the  part  of  the 
Crown,  that  the  limitation  to  the  heirs-male  of  the  body  of 
Sir  James  Gordon  on  failure  of  issue-male  of  Sir  William  (who 
was  his  eldest  son)  is  not  by  the  law  of  Scotland  an  estate-tail 
executed  in  Sir  William ;  but  is  a  substitution,  as  they  call  it, 
in  nature  of  a  remainder  created  in  favour  of  the  younger  sons 
of  Sir  James,  and  not  affected  by  the  attainder  of  Sir  William. 

G  The 
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r '*  ^hS*    ii  '^^^^^  point  pi*incipally   laboured  by   Mr.   Gordon's  counsel 


Canipbell,  and 
Mr.  Lockhart. 


was,  That  admitting  Sir  William  to  have  been  seized  of  an 


See  the  acta  of      estate  of  inheritance,  yet,  since  by  the  laws  of  Scotland  he 

1686  and  1690.  ,  .  . 

could  not  alien  or  incumber  it  for  more  than  his  own  life, 
(which  the  counsel  for  the  Crown  admitted,)  the  consequence 
is,  that  he  cannot  foi-feit  any  greater  estate  in  the  premises 
than  during  his  life ;  and  this,  they  said,  is  perfectly  agreeable 
to  the  rules  of  our  law  in  similar  cases. 

Before  the  statute  de  donis,  the  tenant,  who  was  then  con- 
sidered as  seized  of  a  conditional  fee,  could,  post  prolem  susci' 
tatem,  alien  or  incumber  the  fee  at  his  pleasure ;  and  in  con- 
sequence of  that,  he  could  likewise  forfeit  the  fee  for  treason 
or  felony. 

By  having  issue,  the  condition  annexed  to  the  fee  was  con- 

1  imt.  19.  a.        sidered  as  performed  to  three  purposes ;  to  alien,  to  foi  feit, 

and  to  incumber.  But  when  the  statute  de  donia  took  away 
the  tenant's  power  of  alienation,  it  was  constantly  holden, 
that  he  could  not  forfeit  for  treason  or  felony ;  though  there 
is  not  a  word  in  the  statute  which  directly  cometh  up  to  the 
case  of  forfeitures.  The  words  are  Non  habeant  potestatem 
alienandi:"  but  the  judges,  by  an  equitable  construction  of 
the  statute,  held,  that  the  power  of  forfeiting  was  included  in 

2  inat.  834.  the  word  cUienandi ;  for,  saith  my  Loid  Coke,  foris-facere  is 

alienum  facer e. 

By  the  statute  of  treasons  the  forfeiture  of  traitors'  estates 

is  given  to  the  Crown  in  very  general  words;  but  the  rule 

8  Inst.  19.  was.  That  the  act  doth  not  extend  to  lands  in  tail ;  for  tenant 

in  tail  shall  forfeit  no  more  than  he  may  lawfully  forfeit,  that 
is,  for  his  own  life :  and  the  general  words  of  the  act  do  not 
abrogate  the  statute  de  donis.  The  like  rule  is  laid  down 
upon  the  construction  of  the  statute  of  provisors,  where  the 
words  creating  the  forfeiture  are  very  general;  the  rule  is, 
intt.  126.  Tenant  in  tail  shall  forfeit  no  more  than  he  may  lawfully  for^ 

feit,  that  is,  for  his  own  life. 

The  same  rule  prevailed  with  regard  to  estates-tail  of  the 
gift  or  provision  of  the  Crown.  When  the  34th  of  H.  VIII. 
had  rendered  them  unalienable  by  the  tenant  in  tail,  the 
judges,  upon  the  construction  of  that  statute,  constantly  held, 

that 
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that  they  were  forfeitable  only  during  the  life  of  the  tenant  ^  ^•^^  ^**' 
by  his  attainder  for  treason  or  felony. 

From  these  instances,  they  argued,  it  appeareth,  that  the 
power  of  alienation  and  a  capacity  to  forfeit  constantly  went 
hand  in  hand.  It  was  thought  unreasonable  and  against 
natural  justice  to  carry  one  beyond  the  other :  and  therefore  in 
the  present  case,  admitting  that  Sir  William  Gordon  was  at  the 
time  of  his  attainder  seized  of  an  estate- tail  in  the  premises, 
yet,  since  by  the  law  of  Scotland  he  had  no  power  over  the 
estate  more  than  for  his  own  life,  he  could  not  forfeit  more 
than  his  life-interest  in  it. 

The  counsel  for  the  Crown  relied  on  the  act  of  the  7th  Mr.  Attorney- 

-  geiierftl|  iuid  tho 

of  Queen  Anne,  which  hath  incorporated  the  law  of  England,  Lord  Advocate, 
with  regard  to  high  treason  and  the  forfeitures  for  it,  into  the 
law  of  Scotland,  as  effectually  as  if  every  English  statute  and 
rule  of  law  touching  those  matters  had  been  transcribed  and 
enacted  in  it ;  and  therefore,  whatever  statutes  did  subsist  in 
Scotland  before  this  act,  by  which  estates-tail  were  protected 
against  forfeitures  for  high  treason,  they  are  now  totally 
repealed. 

It  is  true,  that  from  the  making  the  statute  de  donis  to  the 
26th  H.  Vill.  estates- tail  were  not  forfeitable  for  high  trea- 
son, they  are  not  forfeitable  for  felony  to  this  day ;  but  the 
law  in  this  case  was  not  founded  on  the  principle  laid  down 
on  the  other  side,  that  a  capacity  to  forfeit  and  a  power  of 
aUenation  always  went  hand  in  hand,  or  were  in  the  nature  of 
convertible  terms;  it  rested  on  a  much  stronger  foundation, 
viz.  upon  the  words  of  the  act  itself ;  "  The  land  shall  remain 
to  the  issue  of  them  to  whom  it  was  given,  after  their  death ; 
or  revert  to  the  donor  or  his  heirs,  if  issue  fail." 

So  with  i-egard  to  estates-tail  of  the  gift  or  provision  of  the 
Crown,  they,  after  the  34th  of  H.  VIII.  were  holden  to  be  un- 
forfeitable  to  the  prejudice  of  the  heir  in  tail ;  not  upon  the 
principle  relied  on,  but  from  the  express  words  of  the  act. 
**  After  the  death  of  such  tenant  in  tail  the  heir  in  tail  may 
enter,  have,  and  enjoy  the  lands  according  to  the  form  of  the 
firbt  entail ;  the  said  recovery,  or  any  other  thing  or  things 

hereafter 
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hereafter   to  be   had,  done,  or  suffered,  by  or  against  such 
tenant  in  tail,  to  the  contrary  notwithstanding." 

It  was  upon  the  foot  of  these  express  provisions,  that  the 
heir  in  tail  shall  after  the  death  of  the  tenant  hold  and  enjoy, 
that  these  estates  were  protected  from  forfeitures :  but  the  26th 
of  H.  VIII.  repealed  the  statute  de  donis  as  far  as  ooncemeth 
foi-feitures  for  high  treason,  as  the  5th  and  6th  of  Ed.  YI.  did 
that  of  the  34th  H.  VIII. 

And  how  was  this  repeal  effected?  Not  by  any  express 
declaration  to  that  purpose,  but  by  enacting,  "That  every 
offender  being  lawfully  convict  of  any  manner  of  high  treason 
shall  lose  and  forfeit  to  the  King,  his  heirs  and  successors, 
all  such  lands  which  any  such  offender  shall  have  of  any  estate 
of  inheritance  within  the  King's  dominions  at  the  time  of 
such  treason  committed,  or  any  time  after;  saving  to  all 
persons,  other  than  offenders  and  their  heii's,  all  such  i-ight 
as  they  might  have  had  if  this  act  had  not  been  made.*' 
These  are  the  woi-ds  of  the  26th  of  H.  VIII. ;  and  the  5th  and 
6th  of  E.  VI.  runneth  in  the  same  form,  as  far  as  conoerneth 
the  present  question. 

By  these  statutes  all  estates-tail  were  made  liable  to  for- 
feiture for  high  treason,  as  being  estates  of  inheritance.  It 
was  their  descendable  quality  which  brought  them  within  the 
acts  ;  that  quality  alone  was  regarded,  not  whether  they  were 
alienable  by  the  tenant  in  possession. 

For  it  is  well  known,  that  long  before  the  26th  of  H.  VIIL 
tenant  in  tail  in  possession  had  an  absolute  power  over  the 
estate.  He  could  bar  his  issue  by  fine,  and  all  remainders 
were  barrable  by  a  common  recovery ;  and  yet  till  that  act 
operated  upon  his  estate,  it  was  under  the  protection  of  the 
statute  de  donis.  On  the  other  hand,  estates-tail  of  the  gift  or 
provision  of  the  Crown  are  unalienable  to  this  day,  and  yet  are 
subject  to  forfeiture  for  high  treason. 

And  persons  seized  of  the  inheritance  en  aiUer  droit,  per- 
sons under  a  trust  not  to  alien,  and  who  had  singly  no  power 
of  alienation,  were  by  the  26th  of  H.  VIII.,  rendered  capable 
of  forfeiting  the  whole  inheritance  for  high  treason.  This 
was  the  ctise  of  abbots,  bishops,  deans,  prebendaries,  and 
other  sole  corporations,   who   were  seized  of  the  inheritance 

jure 
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jure  ecdesice  ;  till  the  5th  and  6th  of  Ed.  VI.,  by  confining  the 
forfeiture  to  persons  seized  of  the  inheritance  in  their  own 
right,  restored  and  preserved  the  right  of  successors,  as  it  was 

.  1  1  Hal«  252, 

at  common  law.  2&3. 

The  point  therefore  is  not,  whether  Sir  William  Gordon  had 
a  power  of  alienation  over  the  estate  in  question,  but  had  lie 
or  had  he  not  any  estate  of  inheritance  in  it  at  the  time  of  his 
attainder?  If  he  had,  the  inheritance,  whatever  it  be,  is 
forfeited.  For  as  the  26th  of  H.  VIII.  took  estates-tail  out 
of  the  protection  of  the  statute  de  donia ;  and  the  5th  and  6th 
of  Ed.  VI.  took  estates-tail  of  the  gift  or  provision  of  the 
Crown  out  of  the  protection  of  the  34th  and  35th  of  H.  VIII. ; 
80  the  7th  of  Queen  Anne  hath  taken  this  estate  out  of  the 
protection  of  any  acts  made  in  Scotland,  whereby  forfeitures  ;JiJ5"i690*^ 
for  high  treason  were  saved. 

And  that  the  legislature  in  framing  that  act  had  a  view  to 
estates-tail  affected  with  irritant  and  prohibitive  clauses,  which 
IB  the  present  case,  and  considered  them  as  inheritances  thereby 
made  forfeitable  for  high  treason,  is  plain  from  the  provisoe  in 
the  fourth  section ;  which  pro\ddeth,  that,  in  certain  cases 
therein  mentioned,  such  estates  shall  not  be  forfeited  upon  the 
attainder  of  the  tenant  in  tail,  but  during  the  life  of  such 
tenant  only ;  "  So  that  the  issue  and  heirs  in  tail  shall  inherit 
the  same,  the  said  attainder  notwithstanding." 

Nothing  can  be  clearer  than  that  the  estates  saved  from 
forfeiture  by  this  provisoe  are  considered  by  the  law  of  Scot- 
land as  estates  of  inheritance.  And  the  caution  taken  to  save 
estates  of  this  kind,  under  the  special  circumstances  mentioned 
in  the  provisoe,  plainly  sheweth,  that,  without  this  caution, 
they  would  have  been  involved  in  the  general  purview  of  the 
act. 

The  counsel  having  concluded,  the  Ijords  put  the  following 
question  to  the  Judges,  and  adjourned  to  the  next  day. 

Supposing  that  by  the  law  of  Scotland  an  estate  tailzie,  with 
prohibitive,  irritant,  and  i^esolutive  clauses,  is  an  estate  of  in- 
heritance ;  and  supposing  also  that  by  the  law  of  Scotland  no 
estate  or  interast  was  vested  in  Sir  William  Gordon  by  virtue 
of  the  limitation  in  the  settlement  of  the  19  th  of  October 

1713, 
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1713,  to  the  heirs-male  of  the  body  of  Sir  James  Gordon,  what 
OKtate  or  interest  in  the  barony  and  lands  in  question  was 
forfeited  to  the  Crown,  under  the  limitations  of  the  said 
settlement,  by  the  attainder  of  Sir  William  Gordon  1 

On  the  next  day  the  Lord  Chief-Baron,  in  the  absence  of 
the  two  Chief -Justices,  delivered  the  opinion  of  the  judges,  as 
followeth. 

Upon  this  qua<;tion  we  are  of  opinion.  That  the  estate  and 
interest  in  the  barony  and  lands  in  question,  which  was  for- 
feited to  the  Crown  under  the  limitations  of  the  said  settle- 
ment by  the  attainder  of  Sir  William  Gordon,  was  not  only 
during  the  life  of  Sir  William  Gordon,  but  so  long  as  there 
Khali  l)t>  any  hi'ir-male  of  his  body ;  and  also  the  reversionary 
int-erest  in  tho  ft^e  thereof,  limited  by  the  said  settlement  to 
the  heirs  and  assigns  whatsoever  of  the  said  Sir  James  Gordon, 
on  failure  of  the  heirs-male  of  the  body  of  the  said  Sir  James 
Giuxlon,  and  the  determination  of  the  several  estates  by  the 
said  other  sulvi^titutions ;  supposing  that  by  the  law  of  Scotland 

t^uch  reversionary  interest  was  in  Sir  William  Gordon  at  the 

« 

time  of  his  att^under.* 

Wheivu|xni  their  Lonislups  ordered  and  adjudged,  That  the 
first  jvurt  of  the  said  interlocutor,  whereby  the  Lords  of  Session 
found,  *•  That  8ir  William  Gordon,  the  person  attainted,  being 
l\v  the  ent4iil  di^Heil  fn^m  alieu^^ting  the  estate,  charging 
ti»«>  »n\o  with  debts*  i\r  altering  the  cours?  <rf  succession  in 
jm^judivx>  \\f  the  claimant  and  other  heirs  of  tailxie,  or  from 
otherwise  hunii>^  iv  impairing  their  right  or  title  to  the  said 

♦  tti  iKi*  OA*^  f K«v  WiT^  *n  *xrw«»  irtsitatioie  to  :SEr  WCIum  Gordoo  tlie 
«)vWi  «k>n  Aiui  th#  K<«n»^-»vju<'  x^'  lu5  Kxir.  v<if vi.y^  tK>  tbe  nfirrAfiwW  limited  to 
UH^  b^rin^uul^  xsi  Sir  JI,iaM«  tfe<*  utiwr.  di*  L-oi?  <vos»i«vd  thi*  nHoaiiider 

Ivy  iK<>  U>fc  \>C  SvN^^iASKi  ;  tMir^<\y.  »5  %  sf.-,V5i^uTx-c  3t  tiTV'cr  ccir  of  the 
jN>^u>jj»f  *.>««»  t'*  Sxr  ^^AT.^M' ;  Jtssi  ui^irtr  ^hki.  Sir  W'  'Sutt  iht  «kiesS  took 
%K^  ^U)<^  uvv^  I W  xWifti^  .><  Vu*  rurixtr :  atjc  cvwv^^wiiIt  iLm  by  tbe  Attain- 
%Wr  ^.'i  ^r  Vv  x^^^«kSft  )^  <«ft*:^  l;s:.::«^  Tv^  iS#  Srfiir»s::j^<»  <jc  :!£r  -Jaaks  was 

>^il  >wk\  ?>w  ^rjiiTASxsr.  >y»<c;  ^^  5vir  •'^v:;^^  «j.?l^*  bwrs-satrf  rf  k»  body, 
x»iii^jK>«l  *x>f  *;'«*>  >»n;»  h«:^i»3x-«^  ;r.  tA^vcjr  ,*«  :?i2-  Wi^jiwr^  »=•£  Sff  Wnljaai  had 
nVifc  ?i*  >V^i^,  ,'i  i:>*  tAa>>,'c  "tyvv&a*  lir^.i^'i^i  XTjiwr  lij^  '"T^-T^a^-g  »  ^eir  d 
Vw  Kv^.  ^^  ^^40  ^-xtew  "sirf  »>'.i«.'  *&5Ai*   »',sv-.V-   i*k^  '^-a:  tVr^h^ti  by  his 

^'VfcT-  >•  V«vvc  jtNX'Osi  *.*«:  ,•<  :s;:  lAwtyatiM  lt*cv>«  »:*s»^  wc^uiiiS.  lad  kit 

«ac;ate 
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estate  after  his  death  in  any  manner  of  way  whatsoever,  and 
that  therefore  the  estate  and  barony  of  Park  is  by  Sir 
William's  attainder  forfeited  to  the  Crown  only  during  his 
life ;  and  that  the  said  John  Gordon  the  claimant  hath  right 
to  the  said  estate  and  barony  of  Park  after  the  death  of  the 
said  Sir  William  Gordon,"  be  and  the  same  is  hereby  re- 
versed. 

And  it  is  farther  ordered  and  adjudged,  That  the  latter  part 
of  the  said  interlocutor,  whereby  the  Lords  of  session  found, 
"  That  the  irritancy  alledged  to  be  incurred  by  Sir  William 
Gordon  the  attainted  person  not  having  been  declared  nor 
any  advantage  taken  of  it  before  the  forfeiture,  the  forfeiture 
cannot  be  over-reached  or  excluded  on  pretence  of  that  irri- 
tancy," be  and  the  same  is  hereby  af&rmed. 

And  it  is  also  hereby  declared  and  adjudged,  that  Sir  William 
Gordon,  the  person  attainted,  being,  under  the  settlement  made 
by  his  father  Sir  James  Gordon,  dated  the  19th  of  October 
1713,  seized  of  an  estate-tailzie  in  the  barony  and  estate  of 
Park,  notwithstanding  such  tailzie  was  affected  with  prohibi- 
tive, irritant,  and  resolutive  clauses,  the  said  barony  and  estate 
of  Park  did,  by  virtue  of  the  statute  of  the  7th  year  of  the 
reign  of  Queen  Anne,  chap.  21,  become  forfeited  to  the  Crown 
by  the  said  Sir  William  Gordon's  attainder,  during  his  life,  and 
the  continuance  of  such  issue-male  of  his  body  as  would  have 
been  inheritable  to  the  said  estate-tailzie  in  ca^se  he  had  not 
been  attainted ;  and  also  for  such  estate  and  interest  as  was 
vested  in,  or  might  have  been  claimed  by  the  said  Sir  William 
Gordon  by  virtue  of  the  last  limitation  in  the  said  settlement  to 
the  heirs  and  assigns  whatsoever  of  the  said  Sir  James  Gordon, 
after  all  the  substitutions  therein  contained  shall  be  expired  or 
determined  :  and  that  by  vii-tue  of  the  substitution  to  the  heirs- 
male  of  the  said  Sir  James  Gordon's  body  of  his  then  present 
marriage,  the  respondent  John  Gordon  hath  right  to  succeed  to 
the  said  barony  and  estate  of  Paik  after  the  death  of  the  said 
Sir  William  Gordon  and  failure  of  such  issue-male  of  his  body  as 
aforesaid,  according  to  the  limitations  of  the  said  settlement. 

And  it  is  farther  ordered,  Tl\at  liberty  be  reserved  to  the 
Grown,  and  also  to  the  said  John  Gordon,  and  any  other  person 

who 
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who  may  become  intitled  to  the  said  barony  and  estate  of 
Park  by  virtue  of  any  of  the  said  substitutions,  to  apply  to 
the  said  court  of  session  for  such  farther  order  or  direction  in 
the  premises  as  shall  be  just,  as  often  as  any  new  right  shall 
accrue  to  them  respectively  in  consequence  of  any  of  the 
substitutions  or  limitations  in  the  said  settlement. 

Note,  The  court  of  session,  in  all  cases  of  the  like  kind 
which  came  before  them  after  the  rebellion  of  1715,  held 
according  to  an  opinion  then  generally  entertained  among  the 
Scotch  lawyers,  that  estates-tail  affected  with  irritant,  prohibi- 
tive, and  resolutive  clauses  were  liable  to  forfeiture  only 
during  the  life  of  the  person  forfeiting ;  and  the  crown  did  not 
appeal  from  any  of  those  judgments :  though  it  is  extremely 
clear  that,  supposing  those  estates  to  be  by  the  Law  of  Scotland 
estates  of  inheritance,  they  are  made  liable  to  forfeiture  for 
high  treason  by  the  statutes  of  Queen  Anne,  in  the  same  manner 
as  estates  of  inheritance  in  England  are  made  liable  to  for- 
feiture by  the  statutes  of  H.  VIII.  and  Edw.  VI.  cited  in  the 
argument  of  this  case.  And  that  they  are  by  the  law  of  Scot- 
land estates  of  inheritance  was  not  denied  by  Mr.  Gordon's 
counsel.  See  Craig  de  Jure  feudal,  lib,  2.  c.  16.  De  Sue- 
cessiane  Taliate,  8,  2,  3. 


The  Case  of  John  Swan  and  Elizabeth  Jeflferys, 

ao  St.  Tri.  36.)        A   T  Ghomsford  assizes  in  the  Summer  1751,  John  Swan 
Anterfoita  ar-       -^^-^  and  Elizabeth  Jefferys  were  indicted  for  the  murder  of 

raign  no  good       JefFerys ;  Swan   for   giving  the   mortal  wound,    and 

Jefferys  for  being  present  aiding  and  abetting,  and  they  both 
pleaded  not  guilty  :  but  their  trial  was  postponed  to  the  next 
assizes. 

In  the  mean  time  the  attorney-general,  who  had  received 
orders  to  prosecute  at  the  expence  of  the  Crown,  was  satisfied 
from  the  evidence  laid   before  him,   that  Swan  was  in  the 
actual  service  of  the  deceased  at  the  time  the  murder  was  com- 
mitted. 
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mitted,  or  at  least  when  the  design  was  first  laid.  He  there- 
fore thought  it  advisable  to  prefer  another  bill  against  them 
for  the  parts  they  respectively  took  in  the  same  murder,  charg- 
ing Swan  with  petty  treason,  and  Jefferys  with  murder. 
Accordingly,  at  the  next  assizes  such  bill  was  preferred  and 
found,  and  the  prisoners  were  arraigned  upon  it. 

The  prisoners  pleaded  in  abatement  ore  tentta,  that  another 
indictment  was  depending  for  the  same  offence ;  and  pleaded 
over  to  the  treason  and  felony.  The  counsel  for  the  Crown 
did  not  insist  upon  drawing  up  the  plea  in  form  (as  was  done 
in  Layer's  case),  but  demurred  ore  ternis ;  and  the  counsel  for 
the  prisoners  joined  in  demurrer. 

Mr.  Justice  Wright,  who  sat  on  the  crown-side,  desiiing  the 
company  of  Mr.  Justice  Fa«?ter,  who  went  that  circuit  with 
him,  at  the  arguing  of  the  plea,  he  went  into  court  and  sat 
there  till  that  matter  was  determined  and  the  jury  sworn. 

The  prisoners'  counsel  insisted,  that  they  ought  not  to  have 
been  arraigned  on  this  new  bill,  pending  the  former  indictment, 
on  which  issue  is  already  joined ;  because  if  they  plead  to  issue 
on  this  indictment  they  may  be  liable  to  be  tried  twice  for 
one  and  the  same  fact :  it  will  be  in  the  option  of  the  Crown 
after  issue  is  joined  upon  both  indictments,  to  proceed  to  trial 
upon  either  of  them  ;  and  if  the  prisoners  should  be  acquitted 
upon  one,  they  may  still  be  tried  upon  the  other.  For  though 
atUer/oita  (icquit  of  murder  may  be  a  good  bar  to  an  indictment 
of  petty  treason  for  the  same  fact,  or  auterfoita  acquit  of  petty 
treason  to  an  indictment  of  murder ;  yet  the  prisoners  having 
pleaded  to  issue  on  both  indictments,  they  may  be  told,  that 
they  come  too  late  with  their  plea  in  bar,  issue  being  already 
joined  on  the  fact. 

They  therefore  pressed,  that  the  trial  on  the  first  indictment 
might  go  on  before  the  prisoners  should  be  called  upon  to 
plead  to  the  second  ;  for,  siiid  they,  if  the  prisoners  should  be 
found  guilty  on  that  indictment  the  ends  of  publick  justice  will 
be  fully  answei-ed :  and  if  they  should  be  acquitted,  and  the 
counsel  for  the  Crown  should  think  proper  to  proceed  on  this 

new 
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new  bill,  the  prisoners  ought  to  be  left  at  liberty  to  avail 
themselves  of  that  acquittal  as  they  shall  be  advised. 

The  court  was  of  opinion,  that  the  charge  in  the  bill  last 
found  must  be  answered,  notwithstanding  the  pendency  of 
the  former,  for  auterfoita  arraign  is  no  plea  in  this  case. 
Perhaps  the  bill  last  found  is  better  adapted  to  the  nature  of 
the  case  than  the  former,  and  the  King*s  counsel  must  be  at 
liberty  to  prosecute  in  such  manner  as  may  best  answer  the 
ends  of  publick  justice.  But  at  the  same  time  the  oourt  must 
take  care,  that  the  prisoners  be  not  exposed  to  the  inconveni- 
ence of  undergoing  two  trials  for  one  and  the  same  fact. 

Pettt  treason  With  regard  to  the  prisoner  Jefifer3rs,  the  offence  charged  in 

the  aame  of-  both  indictments  is  exactly  the  same,  as  well  in  consideration 
(Bee  i)iae.  IL  of  law  as  in  point  of  fact ;  with  regard  to  Swan,  the  fact  in 
^  both  is  the  same  ;  and  so  is  the  substantial  part  of  the  charge, 

wilful  murder  of  malice  prepense ;  but  falling  under  a  different 
consideration  in  the  second  indictment,  merely  from  the  rela- 
tion the  prisoner  is  supposed  to  stand  in  to  the  deceased  :  and 
if  that  relation  should  not  be  made  out  in  proof,  yet  still  he 
may  be  found  guilty  of  murder  upon  that  indictment. 

And  therefore,  as  the  ends  of  publick  justice  would  be  fully 
answered  with  regard  to  both  the  prisoners,  by  trying  them  on 
the  indictment  of  petty  treason  and  murder,  the  court  proposed 
to  the  King's  counsel,  that  the  first  indictment  should  be 
quashed  by  consent,  to  which  they  agreed  \  which  was  accord- 
ingly done,  and  the  court  proceeded  to  the  trial  of  the  prisoners 
on  the  second  indictment  on  the  issue  of  not  guilty. 

The  court  in  this  case  followed  the  precedent  in  Cro.  Car. 

(SeeSBnr.  147,  Sir   William  Withypole's  case;   only  they  took  in  the 

consent  of  the   King's  counsel,  which,   I  think,  they  needed 

not  to  have  asked ;  the  justice  of  the  case  being  a  sufficient 

warrant  for  what  they  did. 

Before  the  jury  was  called,  the  judges  agreed  between  them- 
selves, that  if  the  prisoners  should  not  think  fit  to  challenge  at 
all,  they  might  be  tried  together  :  but  if  they  should  insist 
on  their  challenges,  they  must  be  tried  separately;  because 
they  cannot   join   in  their  challenges,   the   number  of  their 

peremptory 


THE    REPORT.  107 

peremptory  challenges  being  differently  limited,   Swan's  to 
35,  and  Jefferys*s  to  20. 

The  court  informed  them  of  this,  and  the  prisoner  Swan 
declaring  that  for  his  part  he  waved  all  benefit  of  challenging, 
the  prisoner  Jefferys  challenged  two  or  three,  and  a  jury  was 
Bwom.  The  prisoners  were  found  guilty,  Swan  of  petty  trea- 
son, and  Jefferys  of  murder ;  and  were  both  soon  afterwards 
executed  upon  a  gibbet  erected  near  the  place  where  the  fact 
was  committed ;  and  Swan  was  hanged  in  chains. 

At  a  meeting  of  the  judges  at  the  Lord  Chief -Justice  Lee's 
chambers  in  June  1752,  to  consider  of  the  act  of  the  last  ses-  26  g.  ii.  87. 
sion,  for  the  better  preventing  the  horrid  crime  of  murder,  it  murder."  "* 
was  agreed  by  much  the  greater  part  of  the  judges,  that  the 
judgment  for  dissecting  and  anatomizing  and  touching  the  time 
of  execution  ought  to  be  pronounced  in  cases  of  petty  treason, 
though  murder  is  only  mentioned,  except  in  the  case  of 
women* :  and  in  that  case  too,  the  time  of  execution  may  be 
a  part  of  the  judgment. 

There  was  some  doubt,  whether  hanging  in  chains  might 
ever  be  made  part  of  the  judgment;  but  on  debate  it  was 
agreed  by  nine  judges,  that,  in  all  cases  within  the  act,  the 
judgment  for  dissection  and  anatomizing  only  should  be  part  of 
the  sentence  :  and  if  it  should  be  thought  advisable,  the  judge 
might  afterwards  direct  the  hanging  in  chains  by  special  order 
to  the  sheriff,  pursuant  to  the  power  given  for  that  purpose  in 
the  provisoe. 


The  Case  of  George  Gibbons. 

AT  the  Old   Bailey  in  June  1752,  present  Lord  Chief-   Burglary. 
Baron,   Mr.    Justice   Foster,   and    Mr.    Justice   Birch ; 
George  Gibbons  was  indicted  for  burglary  in  the  dwelling 

*  Though  the  1  E.  YI.  c.  12.  enacteth,  that  wilful  poisoning  shall  be 
deemed  murder  of  malice  prepensed,  and  that  the  ofifender  shall  suffer  and 
forfeit  as  in  other  cases  of  wilful  murder  ;  yet  if  the  wife  or  servant  poison 
husband  or  master  they  are  constantly  indicted  for  petty  treason  and  suffer 
the  pains  peculiar  to  that  offence.  Petty  treason  is  considered  in  no  other 
Hght  than  as  an  aggravated  murder.     (See  Disc.  II.  c  9.) 

house 
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house  of  John  Allen,  It  appeared  in  evidence,  that  the  pri- 
soner in  tJie  night-time  cut  a  hole  in  the  window -shutters  of 
the  prosecutor's  shop,  which  was  part  of  his  dwelling-house, 
and  putting  his  hand  through  the  hole  took  out  watches  and 
other  things  which  hung  in  the  shop  within  his  reach  :  but  no 
entry  was  proved  otherwise  than  by  putting  his  hand  through 
the  hole.  This  was  holden  to  be  burglary  and  the  prisoner 
was  convicted. 

(i^AJld.^ii.  N,B,  This  hath  been  always  so  holden.     The  law  requireth 

Leach  81S.)         g^j^  entry,  to  complete  the  crime  of  burglary ;  but  if  any  part 
of  the  body  be  within  the  house,  hand  or  foot,  this  at  com- 
mon law  is  sufficient.     And  I  conceive  that  such  a  kind  of 
entry  will  be  sufficient  to  biing  the  case  within  the  statutes  of 
1  Ed.  VI.  c  12.     Ed.  VI.  and  Eliz.  with  regard  to  house-breaking  attended  with 

800.  lU. 

z^  Eiis.  c.  16.       larceny  in  the  day-time. 

I  am  likewise  of  opinion,  that,  with  regard  to  the  single  point 
of  breaking  the  house,  whatever  kind  of  breaking  will  make  a 
man  guilty  of  burglary  at  common  law,  will  bring  him  within 
those  statutes  ;  and  that  no  act  of  violence  short  of  a  common* 
law  burglary  will. 

MS.  Denton.  At  a  meeting  of  the  judges  upon  a  special  verdict  in  January 

1690,  they  were  divided  upon  the  question,  whether  breaking 
open  the  door  of  a  cupboard  let  into  the  wall  of  the  house  was 

1  Hale  627.  burglary  or  not.    Hale  saith,  that  such  breaking  is  not  burglary 

at  common  law ;  but  thinketh  it  would  be  sufficient  to  bring 
the  case  within  the  statutes  I  have  just  cited.     This  distinction 

1  Hale  506, 624.  he  groundeth  on  Simpson's  case,  and  even  saith  that  in  that 
case  the  breaking  open  a  chest  in  the  house  brought  the  case 
within  the  39th  of  Eliz.,  which,  I  speak  it  with  great  deference, 
if  a  moveable  chest  be  meant,  cannot  be  law. 

s  Hale  S58.  Simpison's  case,  as  truly  stated  by  Hale  in  one  part  of  his 

work  and  by  Kelyng,  doth  not  in  my  opinion  warrant  any  such 
distinction.  It  did  not,  nor  [xxssibly  could,  turn  on  the  circum- 
stance of  breaking  a  chevst  or  fixed  cupboard  or  any  thing  like 
it :  nor  doth  it  appt  ar  from  the  state  of  the  case,  that  there  was 
the  least  occasion  to  resort  to  any  such  constructive  breaking ; 
for  in  fact  both  outer  and  inner  doors  were  broke  open. 

The 
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The  case,  in  my  opinion,  turned  singly  on  this  point.     The 
man  had  broke  open  the  chest,  and  brought  the  goods  into  the  ^«  ^^}^^ 
hall  in  order  to  carry  them  off,  but  was  apprehended  in  the  floor-   See  Kei. 

,  T  ,  .  ,       ,  ,.  ,  81.  1  Hale  868.) 

house.     It  was  made  a  question  whether  this  amounted  to  a 

stealing  in  the  house  within  the  39th  of  Eliz.  and  it  was  holden 

that  it  did  :  the  man  had  once  possessed  himself  of  the  goods 

animo/urandi.     This  at  common  law  amounted  to  a  caption 

and  asportation,  otherwise  few  persons  who  are  taken  in  the  ^®  ■  ^*^-  ^ 

fact  could  be  convicted  of  larceny ;  and  this  being  so,  the  uh.  Am,  89. 

construction  of  the  statute  must  be  accommodated  to  the  rules 

of  common  law  in  like  cases. 

With  regard  to  cupboards,  presses,  lockers  and  other  fix- 
tures of  the  like  kind,  I  think  we  must,  in  favour  of  life, 
distinguish  betwec  n  cases  relative  to  mere  property,  and  such 
wherein  life  is  concerned.  In  questions  between  the  heir  or  f  p.^wmA.^.) 
devisee  and  the  executor,  those  fixtures  may  with  propriety 
enough  be  considered  as  annexed  to,  and  parts  of  the  freehold. 
The  law  will  presume,  that  it  was  the  intention  of  the  owner, 
under  whose  bounty  the  executor  claimeth,  that  they  should  be 
80  considered ;  to  the  end  that  the  house  might  remain  to  those, 
who,  by  operation  of  law  or  by  his  bequest,  should  become  in- 
titled  to  it,  in  the  same  plight  he  put  it  or  should  leave  it,  entire 
and  undefaoed.  But  in  capital  cases,  I  am  of  opinion,  that  such 
fixtures,  which  merely  supply  the  place  of  chests  and  other 
ordinary  utensils  of  houshold,  should  be  considered  in  no  other 
light  than  as  mere  moveables,  partaking  of  the  nature  of  those 
utensUs  and  adapted  to  the  same  use. 


Doctor  Cameron's  Case. 

PLEAS  before  our   Lord   the   King  at   Westminster  of  (lo  St.  th.  202.) 
Easter  term  in  the  26th  year  of  the  reign  &c,  t&iuted  of  trea- 


Amongst  the  pleas  of  the  King  BolL 


son  by  act  of 
parliament. 


''  England.  Our  present  Sovereign  Lord  the  King  hath 
transmitted  to  his  beloved  and  faithful  Sir  William  Lee  and 
others  his  fellows,  justices,  &c.  [as  in  the  case  of  Mr.  Murray 
of  Broughton,  imcUUis  mutandis,]  p.  47. 

Doctor 
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Doctor  Archibald  Cameron,  who  wan  one  of  the  persons  at- 
tainted by  the  act  of  the  19th  of  the  King,  was,  on  the  seven- 
teenth of  May  1753,  brought  to  the  bar,  by  habecte  eorptu 
directed  to  the  lieutenant  of  the  Tower ;  and  being  arraigned 
by  the  secondary  on  the  Crown-side,  the  writ  of  miUimua  with 
the  certiorari  and  return  were  read  to  him  by  the  secondary. 
The  attorney-general  then  prayed,  that  execution  might  be 
awarded ;  and  the  secondary  demanded  of  the  prisoner,  what 
he  had  to  say  why  execution  should  not  be  done  upon  him. 

The  prisoner,  who,  during  the  whole  time  he  stood  at  the 
bar,  behaved  with  great  propriety,  not  insensible  of  his  condition 
nor  gi-eatly  disconcerted,  said.  That  he  was  led  to  take  a  part 
in  the  rebelhon,  against  his  own  judgment  and  inclination,  by 
some  upon  whom  his  all  depended  :  that  he  still  flattered  him- 
self he  should  appear  not  unworthy  of  his  Majesty's  mercy; 
and  he  mentioned  some  facts  which  he  hoped  might  intitle  him 
to  it.  lie  said  he  did  not  offer  these  things  as  a  defence  he 
relied  on  in  point  of  law,  but  as  facts  which  he  hoped  might 
have  some  weight  in  another  place,  for  he  was  determined  to 
throw  himself  intirely  on  his  Majesty's  mercy. 

Whereupon,  proclamation  being  made  for  silence,  the  Chief- 
Justice,  after  a  short  exhortation  to  the  prisoner,  pronounced 
the  usual  judgment  in  case  of  high  treason,  as  an  award  of 
execution  grounded  on  the  act  of  attainder.  And  a  rule  was 
made  for  his  execution  on  the  seventh  of  June,  and  writs  for 
that  purpose  to  the  lieutenant  of  the  Tower  and  the  sheriff  of 
p.  48. 44.  Middlesex  were  ordered,  as  in  the  case  of  Mr.  Ratcliffe. 

And  he  was  executed  accordingly. 

1  ^'a^^^'  ^'  ^'       '^^^  court  in  pronouncing  judgment  in  this  case  followed  the 
1  L«v.  61.  precedents  in  the  cases  of  Humphry  Stafford,  and  of  Bark- 

8  St.  ^tI.  8&5. 

9iA.  stead,   Okey   and   Corbet.     The   cases  of   HoUoway  and  Sir 

Thomas  Armstrong  in  Charles  the  second's  time,  and  of  Lord 
Griffin  in  the  late  Queen's  time,  were  mentioned  at  a  conference 
among  the  judges  of  the  King's  Bench  on  this  occasion ;  but 
little  regard  was  paid  to  them. 

For  in  Holloway's,  which  was  the  leading  case,  the  opinion 
of  the  Court  seemeth  to  have  been  given  hastily  and  against 

the 
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the  sense  of  the  bar.  And  in  Lord  Griffin's  case  Chief- 
Justice  Holt,  who  was  at  that  time  absent,  was  of  a  contrary 
opinion,  and,  as  I  have  heard,  constantly  persisted  in  it ;  and 
I  do  not  see  how  an  attainder  by  outlawry  at  common  law  is, 
in  this  respect,  distinguishable  from  the  case  of  an  attainder 
by  act  of  parliament,  which,  in  the  present  case,  is  but  in 
nature  of  a  parliamentary  outlawry. 

Indeed,  in  cases  within  the  act  of  the  19th  of  the  King, 
c  34,  where  the  proceeding  is  upon  a  suggestion  on  the  roll 
that  the  prisoner  did  not  surrender  to  justice  pursuant  to  that 
act,  the  constant  course  hath  been  to  award  execution  with- 
out pronouncing  sentence  of  death  as  in  cases  of  felony :  but 
that  practice  is  grounded  on  the  words  of  the  act ;  **  And  it 
shall  be  lawful  for  the  Court  to  award  execution  against  such 
offender  in  such  manner  as  if  he  had  been  convicted  and 
attainted  in  the  said  court. 

The  record  in  the  case  of  Barkstead,  &c.j  was  searched,  and 
the  judges  had  copies  of  it.  It  is  of  Easter  term  in  the  four- 
teenth of  Eling  Charles  the  second ;  it  agreeth  mutatis  miUan- 
dis  with  the  record  in  Mr.  Murray's  case ;  and  after  setting  forth 
the  act  of  parliament  by  which  the  prisoners  stood  attainted  it 
proceedeth,  '^  £t  modo  scilicet  die  Mercurii  prox'  post  quinden' 
Pasch'  isto  eodem  termino  coram  domino  rege  apud  West'  ve- 
niunt  prtedict'  Johannes  Barkstead,  Johannes  Okey,  &  Milo 
Corbet,  per  Johannem  Robinson  mil.  &  bar.  locum -tenent'  Turris 
London',  virtute  brevis  domini  regis  de  habeas  corpus  ei  inde 
direct'  ad  barram  hie  duct'  in  propriis  personis  suis  (in  cujus 
cui>tod'  prseantea  ex  causis  prsadict'  commissi  fuerunt)  qui  com- 
mittuntur  eidem  locum-tenent' ;  super  quo  qusesit'  est  per  cur' 
de  eisdem  Johanne  Barkstead,  Johanne  Okey,  &  Milone  Corbet, 
si  quid  pro  se  habeant,  vel  dicere  sciant,  quare  cur'  hie  ad  exe- 
cutionem  de  eis  &  eorum  quolibet  procedi  non  debeat;  qui 
aeparatim  dicunt  quod  ipsi  non  sunt  esedem  personse,  nee  eorum 
aliquis  est  eadem  persona,  quae  de  alt&  proditione  prsedict'  in 
actu  parliamenti  prsedict'  specificat'  convict'  &  attinct'  existunt ; 
k  hoc  parat*  sunt  verilicare  prout  cur*  &c.  unde  petunt  judiciiun 
dec. ;  &  Galfridus  Palmer  mil.  &  bar.  attornat'  domini  regis 
generalis  qui  pro  eodem  domino  rege  in  hac  parte  sequitur 

praesens 
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pnesens  hie  in  cur*  pro  eodem  domino  r^e  dicit,  qaod  pnedict' 
Johannes  Barkstead,  Johannes  Okej,  &  Milo  Corbet  mode 
oomparent'  sunt  eiedem  personae,  &  quilibet  eornm  est  eadem 
persona  in  praedict'  actu  parliamenti  nominat'  qui  de  alt&  pro- 
ditione  prsedict'  con\'ict'  &  attinct'  existunt,  &  hoc  pro  domino 
rege  petit  quod  inquiratur  per  patriam ;  &  pnedict'  Johannes 
Barkstead,  Johannes  Okej,  &  Milo  Corbet  similiter  &e.  Ideo 
immediate  veniat  inde  jurata  coram  domino  r^e  ibidem  &c. 
Et  juratores  juratae  praedict*  per  vice-comit'  Middlesex  pwedict' 
ad  hoc  impannellat'  exact'  veniunt,  qui  ad  veritatem  de  prae- 
missis  dicend'  elect'  triat'  &  jurat'  dicunt  super  sacramentum 
suum  quod  praedict'  Johannes  Barkstead,  Johannes  Okej,  & 
Milo  Corbet  sunt  eaedem  personas,  k  quilibet  eorum  est  eadem 
persona  in  praedict'  actu  parliamenti  nominat'  qui  de  alt& 
proditione  praedict'  in  actu  parliamenti  praedict'  convict'  & 
attinct'  existunt,  prout  praedict'  Galfiidus  Palmer  mil.  &  bar. 
Attornat'  domini  regis  nunc  general'  pro  diet'  domino  rege 
superius  allegavit  &c.  k  ulterius  qusesit'  est  de  praefat'  Johanna 
Barkstead,  Johanne  Okay,  k  Milone  Corbet,  separatim,  si  quid 
ulterius  pro  se  habeant  vel  dicere  velint  neene,  qui  nihil  dicunt 
&c,  Ideo  considerat'  est  quod  praedict'  Johannes  Barkstead, 
Johannes  Okey,  k  Milo  Corbet  ducantur,  k  quilibet  eorum 
ducatur  usque  Turrim  London,  k  deinde  per  medium  civitat' 
London  directe  usque  ad  f ureas  de  Tyburn  trahantur,  k  quilibet 
eorum  trahatur,  k  super  f ureas  illas  ibidem  suspendantur  k 
quilibet  eorum  suspendatur,  k  viventes  ad  terram  postemantur, 
k  quilibet  eorum  prosternatur,  k  interiora  sua  extra  ventres 
suos  k  eorum  cujuslibet  capiantur,  ipsisque  viventibus  com- 
burantur,  k  capita  eorum  k  eorum  cujuslibet  amputentur,  k 
corpora  eorum  k  eorum  cujuslibet  in  quatuor  partes  dividantur, 
k  quod  capita  k  quarteiia  ilia  ponantur  ubi  dominus  rex  ea 
assdgnare  voluerit  itc." 


The 
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The  Case  of  Lord  Griffia,  from  a  MS.  Report  of 
the  late  Lord  Chief-Baron  Dod. 

Pasch.  7  Annae  1708. 

LORD  Griffin,  who  had  been  outlawed  for  high  treason^   iiwM?©d°aiMinat 
was  this  term  brought  to  the  King's  Bench  :  and  the  » v^non  out- 

o  o  J  la  wed  for  high 

whole  record  of  the  indictment  and  outlawry  was  read  to  him,  treaaon. 
and  he  was  demanded  if  he  had  aught  to  say  why  execution 
should  not  be  done ;  and  he  not  making  any  material  objection 
the  court  ordered  execution  to  be  done.  But  note,  Sir  James 
Mountagu  solicitor-general  (there  being  then  no  attorney- 
general)  prayed,  that  judgment  as  in  case  of  high  treason 
might  be  pronounced ;  or  that  at  least  it  might  be  entered  on 
the  roll  in  the  award  of  execution  ;  and  said,  that  this  was  the 
opinion  of  Holt  Chief -Justice,  then  at  Bath  propter  asgritvdine^n. 
But  Powell  and  the  court  held,  that  the  award  of  execution 
should  be  general ;  for  the  judgment  in  the  outlawry  implieth 
all  the  particulars,  and  no  second  judgment  ought  to  be  given. 
And  80  they  paid  it  was  holden  in  the  cases  of  Holloway  and 
Sir  Thomas  Armstrong.  Mes  per  auters  dubitatur  quia  le  livre 
c^  1  H.  VII.  fo,  24  est  contra ;  and  it  was  said,  that  in  the 
case  of  Barkstead,  Okey,  and  Corbet  the  court  followed  the 
precedent  of  that  book. 

The  Case  of  Elizabeth  Harris. 

AT  Aylesbury,    Lent    assizes    1753,   before    Mr.   Justice   Anon  by* 
.  .  .  person  h*viiiK 

Denison,  Elizabeth  Harris,  a  girl  of  fourteen  years  of  *n  intereat  in 

the  houM. 

age  and  of  sufficient  understanding  for  her  years,  was  indicted 
for  mahciously  setting  fire  to  and  burning  a  dwelling-house 
in  the  possession  of  Edward  Stokes:  and  Anne  the  wife  of 
William  Course  was  indicted  as  an  accessary  to  the  felony 
before  the  fact. 

The  prisoner  Elizabeth  was  the  daughter  of  the  prisoner 
Anne  by  a  former  husband,  John  Harris.  It  appeared  in 
evidence  at  the  trial,  that  John  Hariis  died  seized  of  the 
equity  of  redemption  of  this  house  and  of  another  adjoining  to 

H  it, 
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it,  mibject  to  a  mortgage-term  for  201;  and  that  the  equity 
descended  to  his  eldest  son,  a  child  left  with  other  children 
under  the  care  of  their  mother  the  prisoner  Anne ;  who  was 
in  titled  to  dower  out  of  these  houses,  but  no  dower  was  ever 
assigned.  That  Anne,  having  the  care  of  her  son  and  his 
estate,  let  these  houses  to  Edward  Stokes  at  the  rent  of  5L  a 
year,  and  received  the  rent  for  some  time ;  but  having  a  large 
family  of  children  she  was  obliged  to  ask  relief  of  the  pariah 
where  she  lived.  That  she  was  denied  such  relief  on  account  of 
these  houses ;  the  parishioners  insisting  that  the  overseers  of 
the  poor  should  be  let  in  to  the  receipt  of  the  rent,  before  she 
should  be  intitled  to  any  parochial  relief.  That  thereupon 
she  frequently  declared,  that  she  would  set  the  housen  on 
fire  if  the  parish  did  not  reheve  her ;  that  she  had  young 
childi^n  whom  the  parish  could  not  punish,  though  they  might 
punish  her ;  and  that  she  would  order  the  least  child  she  had 
who  could  carry  a  coal  of  fire,  to  bum  the  housen  down.  And 
many  other  declarations  of  the  like  kind  she  made,  which 
discovered  an  obstinate  resolution  in  her  to  biun  the  houses, 
rather  thtui  submit  to  the  terms  the  parishioners  insisted 
on. 

It  appeared  farther,  that  the  prisoner  Elizabeth  set  the 
house  on  fire  by  the  direction  of  the  prisoner  Anne,  who  went 
from  home  on  purpose  to  be  absent  at  the  time  the  fact  was 
committed;  and  that  no  other  house  was  burnt. 

The  jury  found  both  the  prisoners  guilty.  But  a  doubt 
arising  by  reason  of  the  interest  the  prisoner  Anne  had  in  the 
house,  Mr.  Justice  Denison  thought  proper  to  respite  judgment, 
in  order  to  take  the  opinion  of  the  judges  on  the  case. 

July  the  2d  1753,  at  a  meeting  of  the  judges  at  the  Chief- 
Justices  chamWrs  it  was  unanimously  agretd,  that  both  the 
prisoners  are  guilty  of  felony.  The  only  doubt  was  with 
iv^rd  to  the  interest  the  prisoner  Anne  had  in  the  house, 
and  it  w^s  grounded  on  the  retaining  in  Holmes's  case;  for 
had  she  had  such  esti^te  in  the  house  as  wimld  have  cleared 
her  of  the  charge  of  felony,  the  prisoner  Elizabeth,  who  acted 
by  hor  directions  could  ni>t  hax-e  been  guilty  of  felony. 

But 


THE    REPORT.  115 

But  all  the  judges  agreed,  that  the  prisoner  Anne's  title  to 
dower  was  not  such  an  interest  as  could  bring  her  within  the 
rule  in  Holmes's  case.     Holmes  had  the  possession  by  legal  title,   pro.  C".  876. 

1  Hftlo  5oo« 

and  during  the  continuance  of  his  lease  could  maintain  his 
possession  against  all  mankind ;  and  therefore  the  house  might 
in  a  limited  sense  be  called  his  own.  But  in  the  present  case, 
the  possession  was  in  Edward  Stokes  under  a  demise  from 
Anne  in  behalf  of  her  son,  and  subject  to  a  yearly  rent  which 
she  received.  And  her  title  to  dower,  had  Edward  Stokes's 
interest  been  out  of  the  case,  did  not  so  much  as  give  her  a 
right  of  entry,  it  being  a  bare  right  of  action. 

Mr.  Justice  Denison  said,  that  he  had  no  doubt  upon  him 
from  the  beginning.  But  it  being  a  new  case,  and  some  of 
the  bar  being  doubtful,  he  thought  it  adviseable  to  take  the 
opinion  of  the  judges. 

At  the  next  assizes  judgment  of  death  wiis  pronounced  upon 
both  the  prisoners,  and  Anne  was  executed ;  but  Elizabeth  being 
young  and  acting  under  her  mother's  direction  was  reprieved, 
and  recommended  to  mercy  on  conditions  of  transportation. 

It  was  said  in  the  debate  of  this  case  by  some  of  the  judges 
and  not  denied  by  any,  that  had  Anne  been  seized  of  the  free- 
hold and  inheritance  of  the  house,  and  Stx)kes  in  possession 
under  a  lease,  it  woidd  have  been  felony  in  Anne  to  have 
burnt  it;  otherwise  all  tenants  and  their  concerns  would  be 
very  much  at  the  mercy  of  their  landlords. 

The  principle  three  of  the  judges  went  upon  in  Holmes's 
case,  (for  Croke  did  not  concur  in  the  judgment,)  doth  seem  to 
warrant  this  opinion.  They  considered  the  house  then  under 
consideration  as  the  property  of  Holmes,  as  his  own  house,  by 
reason  of  the  estate  he  had  in  it  under  his  lease.  Croke  did 
not  dispute  the  principle,  but  argued  against  the  conclusion 
the  other  judges  drew  from  it.  And  if  this  be  so,  I  do  not  see 
why  it  may  not  with  strict  legal  propriety  be  said  of  a  rever- 
sioner, who  should  maliciously  set  fire  to  houses  in  the 
possession  of  his  tenants  under  leases  from  himself  or  his 
ancestors,  that  he  ctdes  alienaa  combussit. 

The 
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Hie  judgment  in  Holmes's  case,  to  say  no  more  of  it,  was  a 
very  merciful  judgment.  The  house  might  with  strict  legal 
propriety  have  been  considered  as  the  house  of  the  landlord. 
Both  landlord  and  tenant  have  a  property,  one  temporary  and 
limited,  the  other  absolute  and  perpetual ;  like  the  bailee  and 
the  absolute  owner  of  goods  in  the  cai«  of  larceny.^ 

The  Case  of  Anne  Lewis. 

2  0.  II.  e.  25.  AT  the  Old  Bailey  sessions  in Anne  Lewis  was  indicted 

Forgery  m  the  /-\  '' 

ii*iii«  of  A  per.       X^  on  the  statute  of  the  second  of  the  Kiri^"  for  feloniously 

■on  who  DeT«r  ... 

•xiMad.  uttering  and  publishing  a  certain  false,  forged  and  counterfeit 

deed,  purporting  to  be  a  power  of  attorney  from  Elizabeth 
Tingle  administratrix  of  her  father  Richard  Tingle  deceased, 
late  a  marine  belonging  to  his  Majesty's  ship  the  Uectcr^  to 
Frederick  Predham  of  Bernard's-inn  gentleman ;  impowering 
the  said  Predham  to  demand  and  receive  of  the  commissioners 
of  his  Majesty's  navy,  or  whom  else  it  may  concern,  all  prire- 
money  due  unto  her;  with  intention  to  defraud  Edmund 
Mason;  the  said  Anne  knowing  the  said  deed  to  be  false, 
forged  and  counterfeit. 

The  prisoner  was  convictfd  upon  very  full  evidence.  But 
it  appearing  upon  the  trial  that  Richard  Tingle,  to  whom 
administration  had  been  taken  in  the  name  of  Elizabeth  his 
supposed  daughter,  died  childless  and  unmarried,  a  doubt  was 
conceived,  whether,  since  there  never  was  such  person  in  rerum 
naturA  as  Elizabeth  the  daughter  of  Richard,  the  counterfeit- 
ing a  letter  of  attorney  in  that  name  and  under  that  description 
be  a  forgery  within  the  statute :  and  upon  this  doubt  judgment 
was  respited. 

This  doubt  arose  from  what  Chief -Justice  Coke  saith,  speak- 
ing of  forgery,  in  his  3  Inst.  169.  **  This,  saith  he,  is  properly 
taken  when  the  act  is  done  in  the  name  of  another  person." 

From  whence  it  was  inferred,  that,  there  never  having  been 
such  pei*son  as  Elizabeth  Tingle  the  daughter  of  Richard,  the 
counterfeiting  a  deed  purporting  to  be  executed  by  such  per- 


*  See  the  cases  of  Spaldiug,  Breeme,  and  Pedley  iii  Leach  198.  195.  209.) 

SOD, 
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son,  cannot  come  within  this  definition  of  the  offence;  it  is 
not  an  act  done  in  the  name  of  another  person. 

It  was  admitted  by  the  learned  judge  who  raised  this  doubt,  ^right?^ 
that  an  alteration  made  in  a  deed  really  executed,  in  order  to 
give  it  an  operation  different  from  the  meaning  of  parties,  ii 
it  be  done  mala  fide  and  with  an  intention  to  defraud,  will  come 
within  the  legal  notion  of  forgary;  as  antedating  a  deed  of 
conveyance  m  order  to  over-reach  a  former  died ;  an  alteration 
in  the  name  and  description  of  the  premises  conveyed,  or  in 
the  sum  of  money  secured  by  bond  or  other  deed,  or  in  the 
estate  intended  to  pass ;  these  alterations  and  others  of  the  like 
natnre,  made  to  the  prejudice  of  a  third  person,  and  with  a 
fraudulent  intention,  come  within  the  act  on  which  the  present 
prosecution  is  founded ;  in  like  manner  as  they  have  been  holden 
to  be  within  that  of  the  5th  of  Eliz.  For  in  these  instances 
there  was  a  false-making,  which  is  one  of  the  words  descriptive 
of  the  offence  used  in  both  the  statutes,  that  is,  the  true  deed 
was  falsified ;  but  still,  said  he,  there  was  a  real  deed  on  which 
the  forgery  did  operate. 

So  in  the  case  of  a  deed  or  instrument  totally  forged,  it  was 
said  by  the  same  learned  judge,  that  it  must  purport  to  be  the 
deed  of  some  person  really  existing,  or  that  hath  existed,  whose 
d.ed  by  possibility  might  have  been  forged;  otherwise  it  can- 
not be,  according  to  Coke's  description  of  the  offence,  "An 
act  done  in  the  name  of  another  person." 

But  at  a  meeting  of  the  judges  a  few  days  after  Trinity  term 
1754,  at  Lord  Chief -Justice  Ryder's  chambers,  eleven  judges 
being  present,  ten  of  them  were  very  clearly  of  opinion,  that 
the  prisoner's  case  is  within  the  letter  and  meaning  of  the  act  j 
and  in  that  opinion  Chief-Justice  Willes,  who  was  absent,  sig- 
nified his  concurrence  by  letter  communicated  at  that  meeting. 

In  support  of  this  opinion  it  was  argued,  that  Lord  Coke's 
description  of  the  offence,  on  which  the  doubt  is  grounded,  is 
apparently  too  narrow.  It  expresseth  the  most  obvious  mean- 
ing of  the  word,  and  taketh  in  that  species  of  forgery  which  is 
most  commonly  practised ;  but  there  are  other  species  of  for- 
gery which  will  not  come  within  the  letter  of  that  description ; 

the 
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the  case  of  antedating,  and  the  other  cases  which  have  been 
mentioned,  and  arc  admitted  to  come  within  the  legal  notion  of 
forgery,  are  of  that  kind. 

The  offence  the  prisoner  standeth  charged  with  is  the  pub- 
lishing as  true  a  certain  false,  forged  and  counterfeit  deed,  pur- 
porting to  be  a  power  of  attorney  from  Elizabeth  Tingle,  with 
an  intent  to  defraud,  knowing  it  to  be  false.  This  is  her  of- 
fence, and  it  is  one  of  the  offences  described  in  the  act.  For 
it  is  to  be  observed,  that  the  act  in  describing  the  offence  doth 
not  use  the  words,  the  deed  of  any  person,  or  the  deed  of  another, 
or  any  words  of  the  like  import,  but  any  false  deed.  Is  the 
deed  in  question  then  a  false  deed,  or  is  it  not  ?  Undoubtedly 
it  is.  Was  it  published  with  an  intention  to  defraud?  It 
certainly  was.  This  being  so,  it  would  sound  very  harsh  to 
say,  that  the  prisoner's  case  is  not  brought  within  the  letter  and 
meaning  of  the  act,  because  no  such  person  ever  existed  as 
Elizabeth  Tingle  the  daughter  of  Richard;  in  other  words, 
because  she  with  an  intention  to  defraud  published  a  deed 
impossible  to  be  true. 

It  may  be  said,  cui  bono;  to  what  purpose  will  it  be  to 
forge  deeds  or  other  instruments  in  the  names  of  persons  who 
never  existed  ?  The  naked  state  of  the  present  cate  answereth 
that  question.  Letters  of  admini<^tration  to  Richard  Tingle 
had  bf^en  taken  out  in  the  name  of  Elizabeth  his  supposed 
daughter ;  by  these  letters  an  existence  in  shew  and  appearance 
is  given  to  Elizabeth  the  daughter ;  and  this  was  effected  by  a 
gross  imposition  on  the  court,  and  by  downright  perjury;  so 
that  here  is  a  title  in  shew  and  appearance  established  by  fraud 
and  perjury  in  a  fictitious  person :  this  title  is  transferred  in 
shew  and  appearance  by  the  deed  stated  in  the  case :  and  all  this 
is  done  ^vdth  intent  to  defraud  an  innocent  person.  Which 
clearly  bringeth  the  prisoner's  case  within  the  letter  and  mis- 
chief of  the  act.  At  the  next  sessions  at  the  Old  Bailey  (July 
17th,  1754)  the  prisoner  had  judgment  of  death. 

Note.  After  respiting  judgment  in  the  case  of  Anne  Lewis, 
and  before  the  judges  could  meet  by  reason  of  the  late  Chief - 
Justice  Lee*s  frequent  indisposition  and  avocations,  two  other 

cases 
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cases  of  the  like  kind  and  depending  on  the  same  doubt  came 
before  the  court  at  the  Old  Bailey,  and  judgment  was  respited 
in  them.  But  judgment  of  death  was  afterwards  given,  in 
conformity  to  the  opinion  in  Anne  Lewis's  case.* 


A' 


Mary  Mitchell's  Case. 

T  the  Lent  assizes  1754,  for  the  county  of  Kent  Mary 


Mitchell  was  indicted  on  the  statute  of  the  7th  of  the  t^-  ^i-  c.  22. 

Forgery  of  an 

King  for  feloniously  uttering  and  publishing  a  certain  false>  order  for  deli- 


forged  and  counterfeit  warrant  and  order  for  the  delivery  of 
goods,  purporting  to  have  been  signed  by  one  George  May, 
knowing  the  same  to  be  false,  forged,  and  counterfeit,  with 
intent  to  defraud  one  William  Jefferys  of  the  several  goods 
mentioned  in  the  order :  and  upon  very  full  evidence  she  was 
found  guilty :  but  Mr.  Justice  Foster,  before  whom  she  was 
tried,  thought  it  ad\dsable  to  respite  judgment  upon  a  doubt 
whether  the  order  set  forth  in  the  indictment  be  such  warrant 
or  order  as  bringeth  the  prisoner's  case  within  the  statute. 

The  piisoner,  who  was,  or  pretended  to  be  intitled  to  pa- 
rochial relief  in  the  parish  of  Maidstone,  went  to  the  shop  of 
the  said  William  Jefferys,  who  sold  women's  apparel ;  and  pre- 
tending that  she  came  from  the  said  George  May,  who  was 
then  an  overseer  of  the  poor  of  that  parish,  produced  to  Mr. 
Jefferys  the  order  set  forth  in  the  indictment ;  and  desired  him 
to  let  her  have  the  several  things  mentioned  in  the  order,  upon 
the  credit  of  it.  But  Jefferys,  suspecting  a  forgery,  sent  the 
prisoner  away,  but  kept  the  order,  and  Mr.  May  having  been 
spoken  with,  the  prisoner  was  soon  afterwards  secured. 

The  order  was  to  this  effect. 

"Mr.  Jefferys,  Oct.  16th,  1753. 

"  I  desire  you  to  let  this  woman  have  six  yards  of  ordinary 
stuff,  one  pair  of  stoc^kings,  one  shift,  one  apron,  one  hand- 
kerchief, and  I  will  see  it  all  paid  for.  Witness  my  hand, 
George  May." 

(*  See  Bolland  8  case  lu  Leach,  78.  858,) 

The 


vering  goods. 
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Tbe  doabi  wms,  whether  this  wndng  be  soch  warrant  or 
order  for  tbe  deliyery  of  goods  as  bringeth  the  case  within 
the  meaning  of  the  act ;  since  sopposing  it  to  hare  been 
genniiie,  it  could  have  been  consdered  in  no  other  light  than 
a«  a  request  from  3iay  fcr  the  deliverr  of  the  goods  on  his 
credit,  and  an  undertakiDg  on  his  part  to  see  them  paid  for. 
And  upon  a  conference  among  the  judges  on  the  5th  of  July, 
1754,  at  Lord  Chief-Jujstioe  Ryder's  chambers,  nine  of  them 
were  clearly  of  opinion,  that  this  writing  is  not  a  warrant  or 
order  for  the  deliver}'  of  goods  within  the  meaning  of  the  act. 
One  doubted,  but  acquiesced;  another  dissented;  Mr.  Baron 
Legge  was  absent. 

Those  who  took  the  case  to  be  out  of  the  act  argued,  that 
the  words  warrant  or  order,  as  they  stand  in  the  act,  are 
synonymous,  and  expreeasive  of  one  and  the  same  idea,  and  in 
common  pailance  import,  that  the  person  giving  such  warrant 
or  order  hath,  or  at  least  claimeth,  an  interest  in  tbe  money  or 
goods  which  are  the  subject-matter  of  that  warrant  or  order; 
tl)at  he  hath,  or  at  Kast  assumeth,  a  disposing  power  over  such 
money  or  goods,  and  taketh  on  him  to  transfer  the  property, 
or  custody  of  them  at  least,  to  the  person  in  whose  favour  such 
warrant  or  order  is  made.  This  they  took  to  be  the  strict 
literal  construction  of  the  act.  And  though  the  present  case, 
and  many  other  cases  of  the  like  kind  mentioned  in  the  debate, 
may  come  within  the  mischiefs  intended  to  be  prevented,  yet 
in  the  construction  of  acts  so  penal  as  this,  the  old  rule  of 
adhering  strictly  to  the  letter  must  not  be  departed  from  ;  and 
therefore  the  prisoner  ought  to  be  discharged  from  this  indict- 
ment. 

jRir  BidncT  staf .       The  learned  judge  who  dissented  argued,  that  the  act  of 

the  7th  of  the  King,  on  which  the  quastion  ariseth,  was  made 
on  purpose   to  take   in  the  cases  which  had  not  been  pro- 

2  0.  II.  0.  25.  vided  for  by  the  former  act :  and  therefore  ought  to  receive  a 
liberal  construction.  That  the  word,  order,  is  every  day 
used  among  traders  in  a  larger  sense  than  is  now  contended 
for.  Letters  or  messjiges  between  dealers,  where  one  de^ireth 
the  other  to  send  him  a  quantity  of  goods  in  the  way  of 
trade,    tliey    call    orders;    and   yet   the   person   sending   tliis 

order 
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order  hath  no  interest  in  the  goods,  no  disposing  power  over 
them,  nor  pretendeth  to  any. 

That  had  the  paper  in  question  been  genuine  and  the  goods 
delivered  on  the  credit  of  it,  May  would  have  been  liable :  or 
had  the  goods  been  delivered  on  the  credit  of  this  paper, 
Jefferys  would  have  been  defrauded. 

He  concluded  therf^fore,  that  as  the  present  case  is  within 
the  mischief  intended  to  be  prevented,  and,  as  he  apprehended, 
likewise  within  the  words  of  the  act,  judgment  of  death  ought 
to  pass  upon  the  prisoner. 

At  the  next  assizes  the  prisoner  wa,s  called  up  to  the  bar, 
and  judgment  wi\s  given,  that  she  be  discharged  from  this 
indictment.  And  there  being  no  other  charge  against  her, 
she  was  delivered  out  of  gaol.* 


A 


The  Case  of  M'Daniel  and  Others. 

T    the   Old   Bailey  session   in   December    1755   Justice  (lost.  TtL 
Foster  pronounced  the  judgment  of  the   court  in  the 


case  between  the  King  and  Macdaniei  and  others,  to  the  effect 
following. 

The  indictment  chargeth,  that  at  the  general  gaol-delivery  indiciment 
holden  at  Maidstone  in  the  county  of  Kent,  on  the  13th  of  saries  beions  the 

.  fact  in  rob- 

August  in  the  twenty -eighth  year  of  the  King,  Peter  Kelly  beiy. 
and  John  Ellis  were  by  due  course  of  law  convicted  of  a  felony 
and  robbery  committed  by  them  in  the  King's  highway  in  the 
parish  of  Saint  Paul  Deptford  in  the  county  of  Kent,  upon  the 
person  of  James  Salmon  one  of  the  prisoners  at  the  bar,  and 
that  the  prisoners  Stephen  Macdaniei,  John  B?rry,  James 
Eagen,  and  James  Salmon,  before  the  said  robbery,  did  in  the 
parish  of  Saint  Andrew  Holbourn  in  this  city,  feloniously  and 
maliciously  comfort,  aid,  assist,  abet,  counsel,  hire,  and  com- 
mand the  said  Peter  Kelly  and  John  Ellis  to  commit  the  said 
felony  and  robbery. 

On  this  indictment  the  prisoners  have  been  tried,  and  the  special  vexdiot. 
jiuy  have  found  a  special  verdict  to  this  effect. 

That  Kelly  and  Ellis  were  by  due  course  of  law  convicted 
of  the  said  felony  and  robbery. 

(*  See  the  caaea  of  Lockett,  Williamu,  Ellor  aud  Clinch  in  Leach  89. 
108.  266.  437.) 

That 
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That  before  the  robbery  all  the  prisoners  and  one  Thomas 
BK  e,  in  order  to  procure  to  themselves  the  rewards  given  by 
act  of  Parliament  for  apprehending  robbers  on  the  highway, 
did  maliciously  and  feloniously  meet  at  the  Bell-Inn  in 
Holbourn  in  this  city ;  and  did  then  and  there  agree,  that  the 
said  Thomas  Blee  should  procure  two  persons  to  commit  a 
robbery  on  the  highway  in  the  parish  of  Saint  Paul  Deptford, 
upon  the  person  of  the  prisoner  Salmon. 

That  for  that  purpose  they  did  all  maliciously  and  feloni- 
ously contrive  and  agree,  that  the  said  Blee  should  inform  the 
poi^sons  so  to  be  procured,  that  he  would  assist  them  in  stealing 
linen  in  the  parish  of  Saint  Paul  Deptford. 

That  in  pursuance  of  this  agreement,  and  with  the  privity 
of  all  the  prisoners,  the  -said  Blee  did  engage  and  procure  the 
said  Ellis  and  Kelly  to  go  with  him  to  Deptford  in  order  to 
steal  linen ;  but  did  not  at  any  time  before  the  robbery  inform 
them  or  either  of  them  of  the  intended  robbery. 

That  in  consequence  of  the  said  agreement  at  the  Bell,  and 
with  the  privity  of  all  the  prisoners,  the  said  EUis  and  Kelly 
went  with  the  said  Blee  to  Deptford. 

That  the  said  Blee,  Ellis,  and  Kelly  being  there,  and  the 
priv^oner  Salmon  being  likewise  there  waiting  in  the  highway 
in  pursuance  of  the  said  agreement,  the  said  Blee,  Ellis  and 
Kt'lly  feloniously  assaulte<i  him,  and  took  from  his  person  the 
money  and  goocis  mentioned  in  the  indictment. 

They  farther  find,  that  none  of  the  prisoners  had  any 
conversation  with  the  said  Ellis  and  Kelly  or  either  of  them 
previous  to  the  robl>ory :  but  they  find,  that  before  the  robbery 
the  prisoners  Macdaniel,  Eagen  and  Berry  saw  the  said  Ellis 
and  Kelly,  and  approved  of  them  as  persons  proper  for  the 
pur}H\<«>  of  ix)bbing  the  said  S.'dmon. 

But  whether  the  prisoners  are  guilty  in  manner  as  charged 
in  the  indictment,  they  pray  the  adriee  of  the  court. 

TwoqB«rty*i.  Til  is  special  verdict  hath  lieen  argue*!  before  all  the  judges 

of  England,  and  two  questions  have  bc-en  made. 

Fii«t, 
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First,  Whether  it  appeareth  from  the  facts  stated  in  the 
special  verdict,  that  any  robbery  was  committed  by  Ellis  and 
Kelly  on  the  person  of  James  Salmon  ? 

Second,  Supposing  that  Ellis  and  Kelly  were  guilty  as 
principals  in  the  robbeiy,  whether  the  facts  found  will  warrant 
the  court  in  passing  judgment  upon  the  prisoners  or  any  of 
them  upon  this  indictment  ? 

The  second  point  seemeth  to  have  been  the  doubt  on  which   What  win 
the  jury  pray  the  advice  of  the  court ;  and  I  have  reason  to   acceaa&ry  before 
believe,  that  when  it  first  came  to  be  considered,  it  was  matter 
of  great  doubt  with  some  gentlemen  of  the  profession,  whose 
abilities  were  never  yet  called  in  question. 

For  which  reason,  and  because  the  law  touching  accessaries 
before  the  fact  is  a  matter  of  great  and  very  extensive  conse- 
quence to  the  justice  of  the  kingdom  and  ought  to  be  well 
understood,  I  will  deliver  my  thoughts  upon  the  second 
question  before  I  come  to  that  which  will  finally  govern  the 
present  case. 

As  to  the  prisoner  Salmon,  the  judges  upon  consideration  of 
this  special  verdict  are  unanimously  of  opinion,  that  he  cannot 
be  guilty  within  this  indictment :  for  unless  he  was  party  to 
the  agreement  at  the  Bell,  there  can  be  no  colour  to  involve 
him  in  the  guilt  of  Ellis  and  Kelly. 

And  on  the  other  hand,  if  he  did  part  with  his  money  and 
goods  in  consequence  of  that  agi-eement,  it  cannot  be  said 
that  in  legal  construction  he  was  robbed  at  all ;  since  it  is  of 
the  essence  of  robbery  and  larceny,  that  the  goods  be  taken 
against  the  will  of  the  owner. 

There  was  a  lat«  case  cited  in  the  argument  on  the  part  of 
the  Crown,  which  I  shall  consider  by-and-by,  and  distinguish 
from  the  present. 

It  hath  been  holden,  and  I  think  rightly,  that  a  man  may  Cmmp.  Jiut. 
make  himself  accessary  after  the  fact  to  a  larceny  of  his  own 
goods,  or  to  a  robbery  on  himself,  by  harbouring  or  concealing 
the  thief j  or  assisting  in  his  escape. 

And  under  some  circumstances  a  man  may  be  guilty  of 
larceny  in  stealing  his  own  gowls,  or  of  robbery  in  taking  his 
own  property  from  the  pa-son  of  another.  A  delivereth  goods 
to  Z/   to  keep  for  him,  and  then  stealeth  them,  with  intent   i  uaie  518. 

to 
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8  Uui.  u'o^'  ^  charge  B  with  the  vahie  of  them  ;  this  would  be  felony  in 
A.  Or  A,  having  delivered  money  to  his  servant  to  carry  to 
some  distant  place,  dLsguiseth  himself  and  robbeth  the  servant 
on  tlie  road,  with  intent  to  charge  the  hundred ;  this,  I  doubt 
not,  would  be  robbery  in  A, 

For  in  those  cases  the  money  and  goods  were  taken  from 

those  who  had  a  special  temporary  property  in  them,  with  a 

(Bract. de ooron.   wicked   frauduhnt   intention;   which   is   the   antient   known 

c.  82.  Fl«t*,  lib.  .   . 

1.  c  3S.)  definition  of  larceny,  fraudulenta  contractatio  rei  alien<E  invito 

domino.     But  I  never  did  hear  before  this  time  of  any  attempt 

rsec  Trem.  P.       to  charge  a  man  as  accessary  before  the  fact  to  a  robbeiy 

committed  on  his  own  person. 

As  to  the  prisoners  Macdaniel,  Berry  and  Eagen,  the  judges 
are  unanimously  of  opinion,  that,  supposing  a  robbery  was 
committed  on  Salmon,  the  facts  found  by  the  special  verdict 
are  sufficient  to  charge  them  as  accessaries  in  the  manner  they 
are  charged  in  this  indictment. 

For  the  vt  rdict  findeth,  that  every  circumstance  attending 
the  fact,  the  place  whore,  and  the  person  on  whom  it  was  to  be 
committed,  the  m<.  ans  by  which  it  was  to  be  effected,  and  the 
persons  by  whom  it  was  to  be  done ;  all  these  circumstances 
were  settled  and  agreed  upon  by  the  prisoners  previous  to  the 
fact.  And  in  consequence  of  this  consult  and  agreement  the 
fact  was  commit  teil. 

It  is  indeed  found,  that  none  of  the  prisoners  had  any  con- 
vei*sation  with  ElHs  and  Kelly  previous  to  the  robbery;  and 
that  Blee  ilid  not  acquaint  Ellis  and  Kelly  with  his  intention 
to  commit  any  robbery,  but  drew  them  to  Deptford  under 
pi^tenee  of  stealing  linen. 

These  circumstam^es  Si^m  to  have  been  the  foundation  of 
the  jiu*y  8  doubt ;  and  the  prisoners*  counsel  have  laid  great 
strtss  on  them. 

As  to  that  circumstance,  that  Blet»*8  true  design  was  not 
made  known  to  ElHs  and  Kelly,  it  appeareth  manifestly  by 
the  facts  found,  that  it  wjus  piirt  ff  the  original  agrtement  at 
the  YM\  that  the  true  dtvsign  should  be  concealed  from  them ; 
and  that  they  were  to  Iv  dniwn  to  the  place  of  action  under 
another  prt^toiu'e.  This  ciivumstanoe  therefore  being  part 
of  the  original  agnvnient,  the  prisi>ners  cannot  avail  them- 
selves of   it,   if   the  agivement   upon   the   whole  and  what 

was 
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was  done  in  consequence  of  it  be  sufficient  to  make  them 
accessaries. 

As  to  the  other  circumstance,  that  the  prisoners  had  no  con- 
versation with  Ellis  and  Kelly  before  the  assault  upon  Salmon, 
their  counsel  relied  chiefly  on  the  words  of  the  statutes  on 
which  this  indictment  is  founded. 

The  statutes  are  the  4th  and  5th  of  Ph.  and  Ma,  and  the  4  &  6  p.  &  M. 

c.  4. 

3d  and  4th  of  W.  and  Ma.     The  words  of  the  former,  which  s  &  4  w.  &  m. 

,     c.  9. 

are  depcriptive  of  the  offence,  are,  "  If  any  person  shall  mali- 
ciously counsel,  hire,  or  comniand."  The  latter  retaineth 
the  words  counsel,  hire,  or  command,  and  addeth  others, 
''shall  comfort,  aid,  abet,  or  assist."  From  these  words,  which, 
it  must  be  admitted,  are  descriptive  of  the  offence,  the  pri- 
soner's counsel  concluded,  that  without  a  personal  immediate 
communication  of  counsels,  intentions,  and  views,  fi*om  the 
supposed  accessaries  to  the  principals,  there  can  be  no  accessary 
before  the  fact. 

But  the  judges  are  all  of  opinion,  That  whoever  procureth 
a  felony  to  be  committed,  though  it  be  by  the  intervention  of 
a  third  person,  is  an  accessary  before  the  fact,  and  within  these 
statutes.  For  what  is  there  in  the  notion  of  commanding, 
hiring,  counselling,  aiding,  or  abetting,  which  may  not  be 
effected  by  the  intervention  of  a  third  person,  without  any 
direct  immediate  connection  between  the  flrst  mover  and  the 
actor  9 

A  biddeth  his  servant  hire  somebody,  no  matter  whom,  to 
murder  £,  and  furnisheth  him  with  money  for  that  purpose ; 
the  servant  procureth  C,  a  person  whom  A  never  saw,  nor 
heard  of,  to  do  it :  is  not  A,  who  is  manifestly  the  first  mover 
or  contriver  of  the  murder,  an  accessary  before  the  fact  ?  It 
would  be  a  reproach  to  the  justice  of  the  kingdom  to  suppose 
he  is  not. 

It  is  a  principle  in  law  which  can  never  be  controverted, 
that  he  who  procureth  a  felony  to  be  done  is  a  felon.  If  pre- 
sent he  is  a  principal,  if  absent  an  accessary  before  the  fact. 

In  the  case  of  the  Earl  of  Somerset,  who  was  indicted  upon  s  St.  Tri.  sss. 
the  statute  of  Ph.  and  Ma.  as  an  accessary  before  the  fact  to 
the  murder  of  Sir  Thomas  Overbury,   the  Lord   Chancellor 
Ellesmere  High  Steward,  in  the  outset  of  the  cause  and  be- 
fore any  evidence  given,  dii-ected  the  peers  triers,  and  all  the 

judges 
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judges  present  concurred  with  his  lordship,  that  the  only  point 
in  issue  was,  whether  the  Earl  caused  or  procured  the  mui-der 
or  not.  And  accordingly  the  Earl  was  found  guilty  upon 
evidence  which  satisfied  his  peers,  that  he  had  contributed  to 
the  murder  by  the  intervention  of  his  lady,  and  of  Sir  Jarvis 
Elwys,  and  Franklin,  who  were  themselves  no  more  than 
accessaries ;  without  any  sort  of  proof  that  he  had  ever  con- 
versed with  Weston,  the  only  principal  in  the  murder,  or  had 
corresponded  with  him  directly  by  letter  or  message. 

The  best  writers  on  the  Crown  Law  agree,  that  persons 
procuring,  or  even  consenting  beforehand,  are  accessaries 
before  the  fact. 

Lord  Coke  in  his  conmient  on  West.  1,  c.  14,  in  explaining 
the  words  commandment  and  aid  as  applied  to  accessaries 
before  the  fact,  saith,  "  Under  this  word  command  are  under- 
stood all  those  who  incite,  procure,  set  on,  or  stir  up  any  other 
to  do  the  fact :  and  under  the  word  aid  are  comprehended  all 
persons  counselling,  abetting,  plotting,  assenting,  consenting, 
and  encouraging  to  do  the  act,  and  not  present  when  the  act 
is  done." 

1  Hale  874.  Lord  Hale  saith,  "  Misprision  of  felony  is  the  concealing 

of  a  felony  which  a  man  knows  but  never  consented  to ;  for 
if  he  consented  he  is  either    principal  or  accessary.     Again 

Id.  615, 616.  "  An  accessary  before  is  he  that  being  absent  at  the  time  of 
the  felony  committed  doth  yet  procure,  counsel,  command, 
or  abet  another,  to  commit  a  felony." 

Many  authorities  to  this  purpose  may  be  cited,  which  for 
brevity-i^ake  I  will  barely  refer  to.* 

It  was  objected  by  the  prisonei*s*  counsel,  that  penal  statutes 
are  to  be  construed  with  great  strictness ;  and  that  the  words 
procure  or  consent  are  not  to  be  found  in  either  of  the  statutes 
upon  which  this  indictment  is  formed. 

The  principle  is  true,  that  in  prosecutions  on  penal  statutes 
the  words  of  the  statute  are  to  be  pursued.     But  it  is  equally 

•  See  Stanf.  40.  Lambard  287.  edit.  1688.  Dalt.  c.  161.  8.  6.  And  see 
Co.  Ent.  Appeal,  pi.  6,  6.  Dyer  120,  186.  1  And.  195.  Rastal,  Appeal, 
pi.  15.  Precedcnta  of  appeals  and  indictments  against  accessaries  before 
the  facts,  all  charging  them  as  procurers  of  the  felony. 

true. 
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true,  that  we  are  not  to  be  governed  by  the  sound,  but  by  the 
well-known,  true,  legal  import  of  the  words. 

Some  of  the  words  made  use  of  in  the  present  indictment 
and  in  one  or  other  of  the  statutes  upon  which  it  is  founded 
are,  command,  aid,  and  abet.  The  passage  I  have  just  cited 
from  Lord  Coke  sheweth,  that  persons  procuring,  contriving, 
or  consenting  come  within  the  words  aid  and  command.  And 
that  persons  procuring  are,  in  the  language  of  the  law,  abet- 
tors may  be  proved  by  many  authorities,  which  it  is  not 
necessary  to  cite  at  large.* 

This  being  so,  the  prisoners  Macdaniel,  Eagen,  and  Berry, 
who  were  the  contHvers  of  this  scene  of  iniquity,  agreed  upon 
the  place  and  manner  of  execution,  and  conducted  the  whole 
by  the  intervention  of  their  instrument  Blee,  are  accessaries 
before  this  robbery,  supposing  a  robbery  to  have  been  com- 
mitted :  for  in  construction,  and  indeed  in  the  language  of  the 
law,  they  did  command  Ellis  and  Kelly  to  commit  the  fact, 
and  did  aid  and  abet  them  in  it. 

I  come  now  to  the  other  quevstion,  Whether,  upon  the  state  if  goo<'8  be 

.  .11  111     taken  with  the 

of  the  case  in  the  special  verdict,  any  robbery  in  the  legal  consent  of  the 
notion  of  that  oflence,  was  committed  on  Salmon  or  not.  robbeiy. 

And  the  judges  are  of  opinion,  that  it  doth  not  appear, 
from  the  facts  stated  in  the  verdict,  that  the  taking  the  money 
and  goods  from  Salmon  by  Ellis  and  Kelly  doth  amount  to  a 
robbery,  in  the  legal  notion  of  that  offence. 

Something  was  said  in  arguing  this  case  upon  the  question, 
how  far  a  person  charged  as  an  accessary,  and  brought  to  his 
trial  after  the  conviction  of  the  principal,  can  controvert  the 
truth  of  the  fact  found  by  the  verdict  against  the  principal ; 
or  how  far  the  supposed  accessary  can  be  let  in  to  shew,  either 
that  no  felony  was  commited,  or  that  the  person  convicted 
as  principal  was  not  guilty  of  it. 

This  general  question  is  of  great  extent  and  of  mighty  im-  (See  Dine.  in. 
portance  in  prosecutions  of  this  kind ;  and  some  diversity  of 
opinion  there  is  among  the  judges  upon  it. 

•  See  RaBtal's  Terms  le  Ley,  verb.  Abettors.     Stanford,  lib.  3,  c.  11. 
WeBtm.  2,  c.  12.     Ka-stal's  P^nt.  fo.  43,  b.  44,  a.     Dyer  120. 

But 
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But  it  will  not  be  necessary  at  present  to  enter  at  all  into 
it ;  because  the  court  in  the  present  case  must  found  its  judg- 
ment upon  the  facts  found  by  the  verdict,  and  upon  them 
alone.  Now  it  is  expressly  found,  that  Salmon  was  party  to 
the  original  agreement  at  the  Bell ;  that  he  consented  to  part 
with  his  money  and  goods  under  colour  and  pretence  of  a  rob- 
bery ;  and  that  for  that  purpose,  and  in  pursuance  of  this  con- 
sent and  agreement  he  went  to  Deptford,  and  waited  there  till 
this  colourable  robbery  was  effected. 


Putting  in  fear 
not  neoeaaaxy. 


(See  4  Black, 
c.  17.  p.  248. 
and  the  cases  of 
Donnally  and 
Hickman  in 
Leach  176.  281.) 


This  being  the  state  of  the  case  with  regard  to  Salmon,  the 
judges  are  of  opinion,  that  in  consideration  of  law  no  robbery 
was  committed  on  him.  His  property  was  not  taken  from 
him  against  his  will. 

It  was  said  by  the  prisoner's  counsel,  that  the  verdict  doth 
not  find,  that  Salmon  was  put  in  fear  ;  and,  say  they,  there  can 
be  no  robbery  without  the  circumstance  of  putting  in  fear. 

I  think  the  want  of  that  circumstance  alone  ought  not  to  be 
regarded.  I  am  not  clear,  that  that  circumstalice  is  of  neces- 
sity to  be  laid  in  the  indictment,  so  as  the  fact  be  charged 
to  be  done  violenter  et  contra  voluntatem,  I  know  there  are 
opinions  in  the  books  which  seem  to  make  the  circumstance 
of  fear  necessary;  but  I  have  seen  a  good  MS.  note  of  an 
opinion  of  Lord  Holt  to  the  contrary ;  and  I  am  very  clear, 
that  the  circumstance  of  actual  fear  at  the  time  of  the  robbery 
needeth  not  to  be  strictly  proved.  Suppose  the  true  man  is 
knocked  down  without  any  previous  warning  to  awake  his 
fears,  and  lieth  totally  insensible  while  the  thief  rifleth  his 
pockets,  is  not  this  a  robbery?  And  yet  where  is  the  cir- 
cumhtance  of  actual  fear  ?  Or  suppose  the  true  man  maketh 
a  manful  resistance  but  is  overpowered  and  his  property 
taken  from  him  by  the  mere  dint  of  superior  strength,  this 
doubtless  is  a  robbery.  And  in  cases  where  the  time  man 
delivereth  his  purse  without  resistance,  if  the  fact  be  attended 
with  those  circumstances  of  violence  or  terror  which  in  com- 
mon expenence  are  likely  to  induce  a  man  to  part  with  his 
property  for  the  safety  of  his  person,  that  will  amount  to  a 
robbery  :  and  if  fear  be  a  necessary  ingredient,  the  law,  in 

odium 
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odium  spoliatariSf  will  presume  fear  where  there  appeareth  to 
be  so  just  a  ground  for  it. 

I  come  now  to  the  case  which  I  promised  at  the  beginning 
to  consider  and  to  distinguish  from  the  present  case.  One 
Norden,  having  been  informed,  that  one  of  the  early  stage- 
coaches had  been  frequently  robbed  near  the  town  by  a  single 
highwayman,  resolved  to  use  his  endeavours  to  apprehend  the 
robber.  For  this  pinrpose  he  put  a  little  money  and  a  pistol 
into  his  pocket,  and  attended  the  coach  in  a  post-chaise,  till  the 
highwayman  came  up  to  the  company  in  the  coach  and  to  him, 
and  presenting  a  weapon  demanded  their  money.  Norden  gave 
him  the  little  money  he  had  about  him,  and  then  jumped  out 
of  the  chaise  with  his  pistol  in  his  hand  ;  and  with  the  assist- 
ance of  some  others  took  the  highwayman. 

The  robber  was  indicted  about  a  year  ago  in  this  court  for  a 
robbery  on  Norden,  and  convicted :  and  very  properly,  in  my 
opinion,  was  he  convicted. 

But  that  case  diflereth  widely  from  the  present.  In  that 
case  Norden  set  out  with  a  laudable  intention  to  use  his  endea- 
vours for  apprehending  the  highwayman,  in  case  he  should 
that  morning  come  to  rob  the  coach,  which  at  that  time  was 
totally  uncertain ;  and  it  was  equally  uncertain  whether  he 
would  come  again  or  not.  In  the  case  now  under  considera- 
tion there  was  a  most  detestable  conspiracy  between  Salmon 
and  the  rest  of  the  prisoners,  that  his  property  should  be  taken 
from  him  under  the  pretence  and  shew  of  a  robbery ;  and  time, 
place,  and  every  other  circumstance  were  known  to  Salmon 
beforehand,  and  agreed  to  by  him. 

In  Korden's  case  there  was  no  concert,  no  sort  of  connection 
between  him  and  the  highwayman ;  nothing  to  remove  or 
lessen  the  difficulty  or  danger  Norden  might  be  exposed  to  in 
the  adventure.  In  the  present  case  there  was  a  combination 
between  Salmon  and  one  at  least  of  the  supposed  robbers,  I 
mean  Blee :  and  though  Salmon  might  not  know  the  persons 
of  Ellis  and  Kelly ;  yet  he  well  knew,  that  they  were  brought 
to  the  place  by  his  friend  Blee,  and  were  wholly  under  his 
direction. 

So  widely  do  these  cases  differ  ! 

I  To 
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To  oonclnde,  all  the  prisoners  have  been  guilty  of  a  most 
wicke<l  and  detestable  conspiracy  to  render  a  very  salutary  law 
subeervient  to  their  vile  corrupt  views.  But  great  as  iheiT 
offence  is,  it  doth  not  amount  to  felony:  and  therefore  the 
judgment  of  the  court  is,  that  they  be  aU  discharged  of  this 
indictment. 

A  bill  of  indictment  was  afterwards  found  against  aU  the 
priisoners,  and  prosex^uted  at  the  expem^e  of  the  Crown,  upon 
the  representation  of  the  judges,  for  a  conspiracy,  in  which  the 
principal  facts  found  by  the  special  vei-dict  on  the  felony  bill 
were  charged.  On  this  indictment  they  were  all  convicted: 
and  the  court  gave  judgment,  that  they  be  all  set  in  and  upon 
the  pillory  twice ;  that  they  stand  committed  for  seven  years, 
and  until  they  find  sureties  for  their  good  behaviour  for  three 
years  afterwards. 

One  of  them  (Eagen)  lost  his  life  in  the  pillory  through  the 
resentment  of  the  populace.  And  on  that  accqunt  the  others 
did  not  stand  a  second  time ;  but  they  are  all  in  Newgate  very 
closely  confined  under  their  sentence. 

Whnt  follows  In  the  case  cited  in  the  marginal  note,  p.  126.  from  1  And. 

ti  iiicourtl  195.  the  indictment  was  holden  to  be  suflScient,  though  the 

words  of  the  statute  of  Ph.  and  Ma.  were  not  pursued ;  the 
words  excitatit,  niovit,  &  procuramt  being  deemed  tantamount 
to  the  words  of  the  statute,  and  descriptive  of  the  same 
offence. 

I  take  this  case  to  be  good  law,  though  I  confess  it  is  the 
only  preceilent  I  have  met  w^ith,  where  the  words  of  the  statute 
have  been  totally  dropped  :  and  I  the  rather  incline  to  this 
opinion,  because  1  observe  that  the  legislature,  in  statutes  made 
from  time  to  time  concerning  accessaries  before  the  fact,  hath 
not  confined  itself  to  any  certain  mode  of  expression  ;  but  hath 
rather  chosen  to  make  use  of  a  variety  of  words,  all  terminat- 
ing in  the  same  general  idea. 

•  31  Eiiz.  c.  12.         Some  *  statutes  make  use  of  the  word  accessaries,  singly, 
t»H.  viii.'      without  any  other  wonls  descriptive  of  the  offence.     Others  t 

C     1     B.  3 

XI  Ed.  VI.  have  the  woi-cls,  abetment,  procurement,  helping,  maintaining 

M  &  5  F.  &  M.     ftud  counselling,  or,  J  aiilers,  abettors,  procurers,  and  counsellors. 
M'.^Eiiz.  c.  9.      ^^"^  II  describeth  the  (tTeiice  by  the  words,  command,  counsel, 
or  hii-e  ;  another  §  calleth  the  offenders,  procurers,  or  acces- 

saiies. 


s.  2. 
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sarieB.      One,  ♦  having  made  use  of  the  words,  comfort,  aid,  *  *  *  *  ^-  * 
abet,  assist,  counsel,  hire,  or  command,  immediately  afterwards 
in  describing  the  i<ame  offence  in  another  case,  useth  the  words 
counsel,  hire,  or  command  only,     t  One  statute  calleth  them  1 1  a.  st.  3. 

c.  9> 

counsellors  and  contrivers  of  felonies ;  and  many  others  make 
use  of  the  terms  counsellors,  aiders,  and  abettors,  or  barely 
aiders  and  abettors. 

From  these  different  modes  of  expression,  all  plainly  descrip- 
tive of  the  same  offence,  I  think  one  may  safely  conclude,  that 
in  the  construction  of  statutes,  which  oust  clergy  in  the  case 
of  parHcipes  crvminia  we  are  not  to  be  governed  by  the  bare 
sound,  but  by  the  true  legal  import  of  the  words ;  and  also, 
that  every  person  who  cometh  within  the  description  of  these 
statutes,  various  as  they  are  in  point  of  expression,  is  in  the 
judgment  of  the  legislature  an  accessary  before  the  fact ; 
unless  he  Ls  present  at  the  fact,  and  in  that  case  he  is  un- 
doubtedly a  principal. 

Two  of  these  miscreants,  Macdaniel  and   Berry,  together  itiBnotmnr- 

,  der  to  procura 

with  one  Mary  Jones,  were  afterwards  indicted  for  murder  the  death  of 
upon  a  conspiracy  of  the  like  nature  against  one  Ridden ;  who  peijoiy. 
was  convicted  and  executed  for  a  robbery  on  the  highway, 
upon  the  evidence  of  Berry  and  Jones. 

Upon  this  indictment  they  were  tried,  and,  the  special  matter 
being  set  forth  in  the  indictment,  the  court  suffered  them  to 
be  convicted,  but  immediately  respited  judgment ;  in  order 
that  the  point  of  law  might  be  more  fully  considered  upon 
motion  in  arresb  of  judgment.  But  the  attorney-general  (8ee4Biack. 
declining  to  argue  the  point  of  law,  the  prisoners  were  at  a  note/I)*  ^^' 
subsequent  session  discharged  of  that  indictment. 

This  prosecution,  I  am  satisfied,  arose  from  a  laudable  zeal 
for  keeping  the  fountains  of  justice  pure  and  unpolluted,  and 
a  just  indignation  against  an  offence  of  this  signal  enormity. 

It  must  be  confessed,  that  there  are  strong  passages  in  our 
antient  writers  which  greatly  countenance  a  prosecution  of 
this  kind.  But  those  writers  must  always  be  read  with  great 
caution  upon  the  subject  of  homicide. 

Bracton, 
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Braoton,  whom  tbr-  nriters  of  that  Age  for  th^  ^usc  pftrt 
follow,  wan  a  doctor  of  tjoth  Liws  before  be  csid«  u>  tht  fc— m* 
It  is  no  wcniler  tbt'refore,  that  baring  hefors  him  no  iciRa'^ 
system  of  the  Engli.~h  law,  then  in  its  Jnfant-^ate.  t«  •JMa!d 
adopt  what  be  found  in  the  books  of  the-  civil  ubl  cauw  kw, 
whii'h  be  had  read  ami  tie^meth  Ut  have  weU  undeTBtood.' 

Succeeding  writ«nf  of  that  age  refioed  npoD  him.  aid  in 
their  loose  way  wrote  upon  the  subject  rather  as  diriitee  snd 
casuLttfl  than  ax  lawyern ;  and  Heem  to  have  conaalervd  the 
olfence  merely  in  the  light  in  which  it  might  be  supposed  to  be 
considered  in/oro  oe.li. 

But  the  practice  of  many  ages  backwards  doth  by  no  means 
oountcuance  their  opinion. 

And  during  all  the  violence  and  rage  of  the  prosecation 
against  Dr.  Ontt-H,  it  WMinieth  not  to  have  entered  into  the 
imat^nHtion  of  thoM!  fiincemixl  in  it,  or  of  the  court,  wbo 
would  not  litive  f\iH.Tf-<\  him  if  they  could  have  taken  their  full 
blow  at  him,  that  l)ie  olTeiiceH  of  which  he  was  convicted  cooM 
have  bei'n  w>  i-lmrgi-d  jir  to  hnvc  reached  his  life :  though  the 
judgment  tli^y  \\attpfA  on  )iim,  the  moxt  cmel  I  believe  that 
ever  wnx  given  in  Wcwtiiiinxter-hall  in  caiie  of  a  mifidemeaaonn 
might  probably  hiivo  ended  in  bin  death.t 

Richard  Masoa's  Case. 

AT  Winchester  Sunjmer-aHHizea  1T66  Richard  Uaaon  win 
indicted  before  Mr,  Serjeant  Willes,  wbo  went  judge  of 
awize  that  cinuit,  fur  the  wilful  murder  of  William  Mason 
hiH  brother;  and  wax  iipun  full  evidence  convicted  to  the 
Mitisfnction  of  the  nerjeant,  and  judgment  of  death  waa  passed 
on  him.  But  the  serjeiint  being  informed  that  some  gentlemoi 
of  rank  at  the  bar  doubted,  whether  upon  the  circumstances 
given  in  evidence  the  offence  amounted  to  murder  or  man- 
slaughter, he  respited  execution  till  the  opinion  of  the  judges 
oould  be  taken  upon  the  case,  which  he  reported  to  have  been 
as  folio weth. 

*  Sw  Dii;.  1.  4S.  tit  8.  ad  Irgem  CanuliaiH  de  Sieariia.  L.  9.  tit.  2. 
U'yn  Agniliam;  and  the  wriMni  on  the  canon  taw,  collected  bf 
iwood,  1,  1.  tit  n.  verb.  A>  Ocfidc. 

SL  TtL  the  proceedings  Agunet  him,  and  what  fell  tiom  the 
time  of  giving  judgment. 

The 
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The  pi-isoner,  with  the  deceased  and  another  brother  and 
some  neighbours,  was  drinking  in  a  friendly  manner  at  a 
publick  house ;  till  growing  warm  in  liquor  but  not  intoxicated, 
the  prisoner  and  the  deceased  began  in  idle  sport  to  pull  and 
push  each  other  about  the  room.  They  then  wrestled  one  fall, 
and  soon  afterwards  played  at  cudgels  by  agreement. 

All  this  time  no  tokens  of  anger  appeared  on  either  side,  till 
the  prisoner  in  the  cudgel-play  gave  the  deceased  a  smart  blow 
on  the  temple.  The  deceased  thereupon  grew  angry,  and 
throwing  away  his  cudgel  closed  in  with  the  prisoner,  and  they 
fought  a  short  space  in  good  earnest ;  but  the  company  inter- 
posing they  were  soon  parted. 

The  pisoner  then  quitted  the  room  in  anger ;  and  when  he 
got  into  the  street  was  heard  to  say,  "  Damnation  seize  me  if 
I  do  not  fetch  something  and  stick  him.''  And  being  reproved 
for  using  such  expressions  he  answered,  "  I'll  be  damned  to  all 
eternity  if  I  do  not  fetch  something  and  run  him  through  the 
body." 

The  deceased  and  the  rest  of  the  company  continued  in  the 
room  where  the  affray  happened :  and  in  about  half  an  hour 
the  prisoner  returned,  having  put  off  a  slight  thin  coat  he  had 
on  when  he  quitted  the  room,  and  put  on  one  of  a  coarse  thick 
cloth.  The  door  of  the  room  being  open  into  the  street,  the 
prisoner  stood  leaning  against  the  door-post,  his  left-hand  in 
his  bosom  and  a  cudgel  in  his  right,  looking  in  upon  the 
company,  but  not  speaking  a  word. 

The  deceased  seeing  him  in  that  posture  invited  him  into 
the  company ;  but  the  prisoner  answered,  "  I  will  not  come 
in."  "  Why  will  you  not  ?  "  said  the  deceased.  The  prisoner 
replied,  "  Perhaps  you  will  fall  on  me  and  beat  me."  The 
deceased  assured  him  he  would  not ;  and  added,  *^  Besides,  you 
think  yourself  as  good  a  man  as  me  at  cudgels,  perhaps  you 
will  play  at  cudgels  with  me."  The  prisoner  answered,  "  I  am 
not  afraid  to  do  so  if  you  will  keep  off  your  fists." 

Upon  these  words  the  deceased  got  up  and  went  towards 
the  prisoner,  who  dropped  the  cudgel  as  the  decea^sed  was 
coming  up  ta  him.     The  deceased  took  up  the  cudgel  and  with 

it 
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it  gave  the  prisoner  two  blows  on  the  shoulder.  The  prisoner 
immediately  put  his  right-hand  into  his  bosom,  and  drew  out 
the  blade  of  a  tuck-sword  crying,  "  Damn  you,  stand  off  or  111 
stab  you ; "  and,  immediately,  without  giving  the  decea^^ed 
time  to  step  back,  made  a  pass  at  him  with  the  sword,  but 
missed  him.  The  deceased  thereupon  gave  back  a  little,  and 
the  prisoner,  shortening  the  sword  in  his  hand,  leaped  forward 
toward  the  deceased,  and  stabbed  him  to  the  heart,  and  he 
instantly  died. 

The  judges  having  had  copies  of  the  case  left  at  their 
chambers  met  in  Michaelmas  vacation  at  Lord  Mansfield's 
chambers  and  unanimously  agreed,  that  there  in  this  case  so 
many  circumstances  of  deliberate  malice  and  deep  revenge  on 
the  defendant's  part,  that  his  offence  cannot  be  less  than  wilful 
murder.  He  vowed  he  would  fetch  something  to  stick  him,  to 
run  him  through  the  body.  Whom  did  he  mean  by  himi 
Every  circumstance  in  the  case  sheweth  he  meant  his  brother. 
He  returned  to  the  company  provided  to  appearance  with  an 
ordinan*  cudgel,  iis  if  he  intended  to  try  skill  and  manhood  a 
second  time  with  that  weapon  ;  but  the  deadly  weapon  was  all 
the  while  carefully  concealed  under  his  coat ;  which  most 
probably  he  had  changed  for  the  purpose  of  concealing  the 
weapon. 

He  stood  at  the  door  refusing  to  come  nearer,  but  artfully 
di'ew  on  the  discourse  of  the  past  quarrel ;  and  as  soon  as  he 
saw  his  bix>ther  disposed  to  engage  a  second  time  at  cudgels,  he 
di'opped  his  cudgel  and  betook  him  to  the  deadly  weapon, 
which  till  that  moment  he  had  concealed. 

He  did  indeeil  bid  his  brother  st^ind  off;  but  he  gave  him 
no  op(x>rtunity  of  doing  so  before  the  first  pass  was  made. 
His  bi-other  retrt^ateil  Ivfore  the  second,  but  he  advanced  as 
fast,  and  took  the  n'venge  he  had  vowed. 

The  oiriHimstance  of  the  blo\v*s  before  the  sword  was  pro- 
duovd,  which  1  presume  might  weigh  with  the  gentlemen  who 
doubttnl,  alt^^reth  not  the  c:\se  at  all,  noi  doth  the  preceedent 
quarrel ;  bi>oause,  all  circumstani'ess  considered,  he  appeareth 
to  haN-o  returneil  with  a  deliberate  resolution  to  take  a  deadly 
r\Atmge  for  what  had  passed  ;  and  the  blows  were  plainly  a 

provo- 
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provocation  sought  on  his   part,  that  he  might  execute  the 
wicked  purpose  of  his  heart,  with  some  colour  of  excuse. 

He  was  soon  afterwards  executed. 

See  Hale's  Sum.  48.  and  1  Hale  457.  two  cases  of  provo- 
cations sought  adjudged  murder ;  though  coming  far  short  of 
this  in  point  of  mjilignity. 


The  Case  of  Kichard  Curtis. 

HE  was  indicted,  at   the   Summer-assizes    1756  for   the   Murder  of  an 
town  and  county  of  Newcastle  upon  Tyne,   for  the  S^p,S!^ 
murder  of  William  Atkinson. 

Upon  the  trial  the  case  appeared  to  he,  that  a  process  in  the 
nature  of  a  capias  ad  satisfaciendum  issued  against  one  Charles 
Cowling  out  of  the  town-court,  directed  to  Joseph  Dixon  a 
Serjeant  at  mace  belonging  to  the  court ;  who  got  John  Suretees 
another  serjeant  at  mace  to  go  and  execute  it  for  him.  Suretees 
accordingly  went  to  Cowling's  workshop  adjoining  to  his  house, 
and  taking  hold  oF  him  told  him,  that  he  had  an  execution 
against  him.  Cowling  demanded  a  sight  of  the  process ;  which 
being  refused,  C-owling  with  the  assistance  of  the  prisoner  by 
force  and  violence  rescued  himself. 

Suretees  immediately  acquainted  Dixon  with  what  had 
happened ;  and  thereupon  Dixon  prevailed  upon  the  mayor's 
officer  to  insert  the  name  of  Suretees  in  the  process:  and 
Suretees  then  went  before  a  justice  of  the  peace  for  the  town 
and  county  and  made  information  on  oath,  that  he  did,  by 
virtue  of  the  said  process  to  him  and  Joseph  Dixon  directed, 
apprehend  the  said  Cowling,  who  by  wrestling  and  strokes  got 
out  of  his  hands  and  made  his  escape. 

The  justice  thereupon  granted  a  warrant  directed  to  all  Ser- 
jeants at  mace,  constables,  and  other  officers  within  the  said 
town  and  county,  reciting  the  process  already  mentioned,  that 
Suretees  had  that  day  arrested  Cowling  by  virtue  thereof,  and 
that  Cowling  had  by  wrestling  and  strokes  rescued  himself,  and 
commanding  all   officers   kc,  to  apprehend  the  said  Cowling 

and 


»*r»    v.^ '.    4#fl»-^i^.-'j«   x".  ii.u*^    TT'^s,   'J^'JL  »;  C»r»*lnnr* 
i^///«!ryW;  ^At^Ti^M^:  \unj  wud  tLer  v^nld   ucak  cfipi 
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U«/ft  «'/4f^rT^/i  f.\.ff*n'\  \/h  St  /ksul  m^D.  Dixon 
4Ufu\inffit  H,h/\  th^;  *U^i:tii^\  \fnj\ih  (jfftu  the  «h<^>-door;  and  the 
iUmntua  /I  l^dfiK  f'/r<7r/i/Mt  in  (ftiUfring  the  shop,  the  prisaaoer  at 
ofiif  (»l//w  with  thf?  iiXy  r/ri  th#^  left  side  of  the  head,  killed  him 
tm  th«t  M|M/t« 

\\\tttu  iSiiH  i'v'vh'urjti  thf;  prisoner  waa  found  guilty  of  wilfal 
ffiiif'liif,  Milt  H/iffH)  ^ffntlHriMfri  of  the  profession  expreasing 
lliitir  floiilifn  f/(i  till'  jihIk')  who  trifd  him,  be  respited  execution 
till  iJin  opiiiioii  of  Mm  (iUkt  jtidgoH  could  be  had  on  the 


ill  MVhiity  tnrtii  17&7  i*l(iv<'n  of  the  judges  had  a  conference 
oil  (liM  rii»i%  iitid  fiitii*  of  tJicin,  with  whom  justice  Wilmot  who 
wiin  nlw'.nhl.  nifu'iirriMl,  wnrn  crloiirly  of  opinion,  that  the  defen- 
diiiit.  in  H**^l^y  *'^  inunlor.  Two  of  the  judges  held  it  to  be 
iMiiiiMliiiighttM'.  All  t  ho  jud^os prowmt  at  the  conference  agreed, 
(hilt,  thn  jiimIIoph  wiirriMit,  though  obtained  by  very  unwarrant- 
iihln  iinuMii'o  nil  tho  part  of  Dixon,  and  by  perjury  on  the  part 
of  Hin'iitiMv*,  wim  a  lognl  witrmut  for  the  ari'esting  Cowling  for 
n  hiTuoh  oi  tho  poui'o.  For  iu  castas  whortnn  the  justice  of  the 
jMwuHt  linth  J\tnmli('tiou,  and  in  this  he  undoubtedly  bad,  the 
h»^i»l»tv  of  \\\h  warrant  will  novor  dopond  on  the  truth  of  the 
ihloviaa(UM\  whoi^HMt  it  in  ^imuiuUhI. 

Thox  likowiwt  rtm*iHHl»  that  |HVuv-otHivrs,  having  a  legal 
wauaut  t\»  ari^M  f\xr  a  bnvioh  of  tho  ^n^ce,  may  break  open 
dss^n,  K\iWv  \\i\\\\\^  \loiua\uUHl  adiuittauco  and  given  due  notice 

The 
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The  point  on  which  they  divided  was,  whether  in  this  case 
such  due  notice  had  been  given. 

The  nine  judges  were  of  opinion,  that  no  precise  form  of 
words  is  required  in  a  case  of  this  kind.  It  is  sufficient  that 
the  party  hath  notice,  that  the  officer  cometh  not  as  a  mere 
trespasser,  but  claiming  to  act  under  a  proper  authority  :  and 
if,  after  this  notice,  he  be  resisted,  and  he  or  any  of  his 
assistants  killed  in  consequence  of  such  resistance,  it  will  be 
murder;  provided  it  cometh  out  in  evidence  that  the  officer 
had  a  legal  warrant. 

The  person  making  such  resistance,  after  such  notice,  doth 
it  at  his  own  peiil.  He  acteth  avowedly  and  deliberately  in 
defiance  of  the  ordinary  course  of  justice ;  and  therefore  it 
will  be  no  excuse  on  his  part  to  say,  that  he  did  not  krow  or 
believe  that  the  officer  came  armed  with  a  proper  authority. 
This  rule  is  founded  on  the  policy  of  the  law,  and  upon  every 
principle  of  government. 

The  judges  who  differed  thought,  that  the  officers  ought 
to  have  declared  in  an  explicit  manner  what  sort  of  warrant 
they  had. 

They  said,  that  an  escape  doth  not  ex  vi  termini^  nor  in  the 
notion  of  law,  imply  any  degree  of  force  or  breach  of  the 
peace ;  and  consequently  the  prisoner  had  not  due  notice,  that 
they  came  under  the  authority  of  a  warrant  grounded  on  a 
breach  of  the  peace :  and  for  want  of  this  due  notice  the 
officers  are  not  to  be  considered  as  acting  in  discharge  of  their 
duty,  but  as  mere  trespassers. 

On  this  question  alone  the  case  turned. 

But  a  few  of  the  judges,  who  conceived  the  fact  to  be 
murder  were  of  opinion  that  it  would  have  been  so,  even 
admitting  that  the  officers  could  not  have  justified  the  breaking 
open  the  door.  Here  was  no  arrest  actually  made,  the  officers, 
even  admitting  that  due  notice  had  not  been  given,  had  com- 
mitted a  bare  trespass  in  the  house  of  Cowling,  where  the 
prisoner  happened  to  be ;  no  trespass  done  to  the  property  of 
the  prisoner  ;  no  attempt  on  his  person. 

But  admitting  that  a  trespass  in  the  house,  with  an  intent 
to  make  an  unjustifiable  arrest  on  the  owner,  could  be  con- 
sidered as  some  provocation  to  a  bystander;  yet  surely  the 
knocking  a  man's  brains  out,  or  cleaving  him  down  with  an 

ax 
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ax  on  80  slight  a  provocation,  savoureth  rather  of  brutal  rage, 
or,  to  speak  more  properly,  of  diabolical  mischief,  than  of 
human  frailty.  And  it  ought  always  to  be  remembered,  that, 
in  all  cases  of  homicide  on  sudden  provocation,  the  law 
indulgeth  to  human  frailty,  and  to   that  alone. 

Basides,  the  circumstance  of  the  prisoner's  standing  with  the 
ax  in  his  hand,  declaring  before  any  attempt  to  enter  the  shnp, 
"  that  the  first  man  that  did  enter  should  be  a  dead  man" 
slieweth  it  to  be  an  act  of  deliberation  as  well  as  cruelty. 

And  where  the  circumstances  of  deliberation  and  cruelty 
concur,  as  they  do  in  this  case,  the  fact  is  undoubtedly  murder ; 
as  flowing  from  a  wicked  heart,  a  mind  grievously  depraved, 
and  acting  from  motives  highly  criminal.  Which  is  the 
genuine  *  notion  of  malice  in  our  law. 

jtmif iTw  ? sVft.  ^^  *^®  cases  of  Sir  H.  Ferrers's  servant  and  of  Hopkin 

Koi.  6».  Hugget,  which  were  mentioned  on  this  occasion,  there  was  a 

mutual  combiit,  blows  given  or  passes  made  on  each  side ;  the 
pirties  fought  upon  ei|unl  terms :  and  when  that  is  the  case, 
Ik»  the  original  provocation  ever  so  slight,  every  blow  or  pass 
l>ei*<>uieth  a  fresh  provocation;  the  blood  kindleth  every 
nu^ment,  and  in  the  tumult  of  the  ptissions  the  voice  of  reason 
is  not  heard. 

L.  RAjm.  12W.  I  must  ctnifess,  that  the  circumstance  of  a  mutual  combat 
was  wanting  in  the  case  of  The  Queen  against  Tooly  and 
others,  which  ^-as  likewise  mentioned  on  this  occasion ;  but 
that  case,  1  speak  it  with  grejit  deference,  standeth,  as  I  con- 
ceive, on  no  better  grounds  than  the  opinion  of  seven  learned 
judges  agsiiust  tive  t. 


lu  the  Case  of  Earl  Ferrers,  April  17,  1760. 


Sv>i»  ih<>  )mnt<>^i     ri">HK    Houso   of    Peers    unanimously   found   Earl    Feirers 
Aiwrc»M>.  JL      guilty   of    the   felony   and   murder   whereof    he  stood 


a^'Vo^mhijo        iudiot<\i;  and  the  F-;irl  l>eing  brought  to  the  bar,  the  High 


Mifwt  luVNxVling     Stowanl  aiX|uaint<Hl  him  therewith  :  and  the  House  immediately 

*  IHV  Pi^*vun!!0  IL  towarxis  the  begiiming. 

t  Soo  the  l>i5<\>urse  on  Ucauicide  du^pw  K  eect  10. 

adjourned 


THE    REPORT.  139 

adjourned  to  the  chamber  of  Parliament,  and  having  put  the  *?^ rfionwnot 
following  questions  to  the  judges  adjourned  to  the  next  day.       ^  done  on  t^e 

a  new  time 

1st,  "Whether  a  Peer  indicted  of  felony  and  murder,  and  may  heap- 

''  '  pointed. 

tried  and  convicted  thereof  before  the  Lords  in  Parliament, 
ought  to  receive  judgment  for  the  same,  according  to  the 
provisions  of  the  act  of  Parliament  of  the  25th  year  of  his 
Majesty's  reign,  intitled  An  act  for  better  preventing  the 
horrid  crime  of  murder  ? 

2nd,  "  Supposing  a  Peer  so  indicted  and  convicted  ought  by 
law  to  receive  such  judgment  as  aforesaid,  and  the  day  ap- 
pointed by  the  judgment  for  execution  should  lapse  before 
such  execution  done,  whether  a  new  time  may  be  appointed 
for  the  execution,  and  by  whom  ?  '* 

On  the  18th,  the  House  then  sitting  in  the  chamber  of  Par- 
liament, the  Lord  Chief-Baron,  in  the  absence  of  the  Chief-  (Sir  Thomas 

Parker.) 

Justice  of  the  Common  Pleas,  delivered  in  writing  the  opinion 
of  the  judges,  which  they  had  agreed  on  and  reduced  into  form 
that  morning. 

His  Lordship  added  many  weighty  reasons  in  support  of  the 
opinion,  which  he  urged  with  great  strength  and  propriety,  and 
delivered  with  a  becoming  dignity. 

To  the  first  question. 

"  We  are  all  of  opinion,  that  a  Peer  indicted  of  felony  and 
murder,  and  tried  and  convicted  thereof  before  the  Lords  in 
Parliament,  ought  to  receive  judgment  for  the  same  according 
to  the  provisions  of  the  act  of  Parliament  of  the  25  th  year 
of  his  Majesty's  reign,  intitled  An  act  for  better  preventing 
the  horrid  crime  of  murder." 

To  the  second  question. 

"  Supposing  the  day  appointed  by  the  judgment  for  execution 
should  lapse  before  such  execution  done  (which  however  the 
law  will  not  presume),  We  are  all  of  the  opinion  that  a  new 
time  may  be  appointed  for  the  execution  either  by  the  High 
Court  of  Parliament  before  which  such  Peer  shall  have  been 
attainted,  or  by  the  coiirt  of  the  King's  Bench,  the  Parliament 

not 
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not  then  sitting;  the  record  of  the  attainder  being  properly 
removed  into  that  court." 

The  reasons  the  judges  went  upon  in  their  answer  to  the 
first  question  are,  I  presume,  too  obvious  to  be  mentioned  at 
large ;  and  the  House  resolved  and  ordered,  That  judgment 
shall  be  pronounced  in  Westminster-hall  pursuant  to  the  late 
act. 

The  reasons  upon  which  the  judges  founded  their  answer 
to  the  second,  relating  to  the  farther  proceedings  of  the  House 
after  the  High  Steward's  commission  dissolved,  which  is  usually 
done  upon  pronouncing  judgment,  may  possibly  require  some 
farther  discussion.  I  will  therefore,  before  I  conclude,  men- 
tion those  which  weighed  with  me,  and,  I  believe,  with  many 
others  of  the  judges. 

The  House,  before  they  adjourned  to  the  court-room  in 
Westminster-hall  for  pronouncing  judgment,  resolved  and  or- 
dered, That  execution  be  respited  to  the  5th  day  of  May  follow- 
ing. Upon  which  day  execution  was  done  at  Tyburn  pursuant 
to  the  judgment,  and  the  body  delivered  at  Surgeons-hall  to  he 
dissected  and  anatomized. 

The  writ  to  the  sheriffs  for  execution  was  as  followeth. 

"  George  the  second,  by  the  grace  of  God  of  Great  Britain, 
France,  and  Ireland  King,  defender  of  the  faith  and  so  forth, 
To  the  sheriffs  of  London  and  sheriff  of  Middlesex,  Greeting : 
Whereas  Lawrence  Earl  Ferrers  viscount  Tam worth  hath  been 
indicted  of  felony  and  murder  by  him  done  and  committed, 
which  said  indictment  hath  been  certified  before  us  in  our  pre- 
sent Parliament ;  and  the  said  Lawrence  Earl  Ferrers  viscount 
Tamworth  hath  been  thereupon  arraigned,  and  upon  such 
arraignment  hath  pleaded  not  guilty ;  and  the  said  Lawrence 
Earl  Ferrers  viscount  Tamworth  hath  before  as  in  our  said 
Parliament  been  tried,  and  in  due  form  of  law  convicted 
thereof :  and  whereas  judgment  hath  been  given  in  our  said 
Parliament,  that  the  said  Lawrence  Earl  Ferrers  \Tscount 
Tamworth  shall  be  hanged  by  the  neck  till  he  is  dead,  and  that 
his  body  be  dissected  and  anatomized,  the  execution  of  which 

judgment 
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judgment  yet  remaineth  to  be  done,  we  require,  and  by  these 
presents  strictly  command  you,  that  upon  Monday  the  5th  day 
of  May  instant,  between  the  hours  of  nine  in  the  morning  and 
one  in  the  afternoon  of  the  same  day,  him  the  said  Lawrence 
Earl  Ferrers  viscount  Tamworth  without  the  gate  of  our  Tower 
of  London  (to  you  then  and  there  to  be  delivered  as  by  another 
writ  to  the  lieutenant  of  our  Tower  of  London,  or  to  his  deputy 
directed,  we  have  commanded)  into  your  custody  you  then  and 
there  receive,  and  him  in  your  custody  so  being  you  forthwith 
convey  to  the  accustomed  place  of  execution  at  Tyburn,  and 
that  you  do  cause  execution  to  be  done  upon  the  said  Lawrence 
Earl  Ferrers  viscount  Tamworth  in  your  custody  so  being,  in 
all  things  according  to  the  said  judgment.  And  this  you  are 
by  no  means  to  omit  at  your  peril.  Witness  ourself  at  West- 
minster the  second  day  of  May,  in  the  33rd  year  of  our  reign. 

Yorke  and  Yorke." 

Reasons  &c. 

Every  proceeding  in  the  House  of  Peers  acting  in  its  judi- 
cial capacity,  whether  upon  writ  of  error,  impeachment,  or 
indictment  removed  .thither  by  certiorari,  is  in  judgment  of 
law  a  proceeding  before  the  King  in  Parliament :  and  there- 
fore the  House  in  all  those  cases  may  not  improperly  be  stiled, 
The  court  of  our  Lord  the  King  in  Parliament. 

This  court  is  founded  upon  immemorial  usage,  upon  the 
law  and  custom  of  Parliament,  and  is  part  of  the  original 
system  of  our  constitution. 

It  is  open  for  all  the  purposes  of  judicature  during  the  con- 
tinuance of  the  Parliament :  it  openeth  at  the  beginning,  and 
shntteth  at  the  end  of  every  session;  just  as  the  court  of 
King's  Bench,  which  is  likewise  in  judgment  of  law  holden 
before  the  King  himself,  openeth  and  shutteth  with  the  term. 

The  authority  of  this  court,  or,  if  I  may  use  the  expression, 
its  constant  activity  for  the  ends  of  publick  justice  indepen- 
dent of  any  special  powers  derived  from  the  Crown,  is  not 
doubted  in  the  case  of  writs  of  error  from  those  courts  of  law 
whence  error  lieth  in  Parliament,  and  of  impeachments  for 
misdemeanors. 

It 
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It  was  formerly  doubted,  whether  in  the  case  of  an  impeach- 
ment for  treason,  and  in  the  case  of  an  indictment  againt  a 
Peer  for  any  capital  crime  removed  into  Parliament  by  oer- 
tiorari, — whether  in  these  cases  the  court  can  proceed  to  trial 
and  judgment  without  an  High  Steward  appointed  by  q)ecial 
commission  from  the  Crown. 

This  doubt  seemeth  to  have  arisen  from  the  not  distinguish- 
ing between  a  proceeding  in  the  court  of  the  High  Steward, 
and  that  before  the  King  in  Parliament.  The  name,  stile,  and 
title  of  office  is  the  same  in  both  cases,  but  the  offices,  and 
the  powera  and  preheminences  annexed  to  them,  differ  very 
widely ;  and  so  doth  the  constitution  of  the  courts  where  the 
offices  are  executed.  The  identity  of  the  name  may  have 
confounded  our  ideas,  as  equivocal  words  often  do  if  the 
nature  of  things  is  not  attended  to ;  but  the  nature  of  the 
offices  pix)perly  stated  will,  I  hope,  remove  every  doubt  on 
these  points. 

In  the  court  of  the  High  Steward,  he  alone  is  judge  in  all 
points  of  law  and  practice ;  the  Peers  triera  are  merely  judges 
of  fact,  and  are  summoned  by  virtue  of  a  precept  from  the 
High  Steward  to  appair  before  him  on  the  day  appointed  by 
him  for  the  trial,  Ut  rei  Veritas  melius  sciri  poterit. 

The  High  Steward's  commission,  after  reciting  that  an 
indictment  hath  been  found  against  the  Peer  by  the  grand 
jury  of  the  proper  county,  impowereth  him  to  send  for  the 
indictment,  to  convene  the  prisoner  before  him  at  such  day 
and  place  as  he  shall  appoint ;  then  and  there  to  hear  and 
determine  the  matter  of  such  indictment ;  to  cause  the  Peers 
triers  tot  dc  tales  per  quos  rei  Veritas  melius  sciri  poterit^  at  the 
same  day  and  place  to  appear  before  him;  veriiaUque  inde 
compertdf  to  proceed  to  judgment  according  to  the  law  and 
custom  of  England,  and  thereupon  to  award  execution.* 

By  this  it  is  plain,  that  the  sole  right  of  judicature  is  in 
cases  of  this  kind  vested  in  the  High  Steward ;  that  it  resideth 
solely  in  his  person ;  and  consequently  without  this  commissioui 
which  Ls  but  in  natui*e  of  a  commission  of  oyer  and  terminer,  no 
Olio  step  can  l)e  taken  in  oi  di^r  to  a  trial :  and  that  when  his 

•  See  Ijonl  Clarendon's  commiAsion  as  High  Steward,  and  the  writs  and 
preoiiptM  jiruparatory  to  the  trial  in  Loni  Moriey's  case.    7  St.  Tri.  422,  423. 

commission 
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oominission  is  dissolved,  which  he  dedareth  by  breaking  his 
staff,  the  court  no  longer  existeth. 

But  in  a  trial  of  a  Peer  in  full  Parliament,  or,  to  speak  with 
legal  precision,  before  the  King  in  Parliament,  for  a  capital 
offence,  whether  upon  impeachment  or  indictment,  the  case  is 
quite  otherwise.  Every  Peer  present  at  the  trial,  (and  every 
temporal  Peer  hath  a  right  to  be  present  in  every  part  of  the 
proceeding,)  voteth  upon  every  question  of  law  and  fact ;  and 
the  question  is  carried  by  the  major  vote ;  the  High  Steward 
himself  voting  merely  as  a  Peer  and  member  of  that  court  in 
common  with  the  rest  of  the  Peers,  and  in  no  other  right. 

It  hath  indeed  been  usual,  and  very  expedient  it  is  in  point 
of  order  and  regularity,  and  for  the  solemnity  of  the  proceed- 
ing, to  appoint  an  officer  for  prasiding  during  the  time  of  the 
trial  and  until  judgment,  and  to  give  him  the  stile  and  title  of 
Steward  of  England.  But  this  maketh  no  sort  of  alteration  in 
the  constitution  of  the  court.  It  is  the  same  coui*t  founded 
in  immemorial  usage,  in  the  law  and  custom  of  Parliament, 
ivhether  such  appointment  be  made  or  not. 

It  acteth  in  its  judicial  capacity  in  every  order  made  touch- 
ing the  time  and  place  of  the  trial,  the  postponing  the  trial 
from  time  to  time  upon  petition  according  to  the  nature  and 
circumstances  of  the  case,  the  allowance  or  non-allowance  of 
counsel  to  the  prisoner,  and  other  matters  relative  to  the  trial ; 
and  all  this  before  an  High  Steward  hath  been  appointed.* 
And  so  little  was  it  appi^ehended  in  some  cases,  which  I  shall 
mention  presently,  that  the  existence  of  the  court  depended  on 
the  appointment  of  an  High  Steward,  that  the  court  itself 
directed  in  what  manner  and  by  what  form  of  words  he  should 
be  appointed.  It  hath  likewise  received  and  recorded  the 
prisoner's  confession,  which  amounteth  to  a  conviction,  before 
the  appointment  of  an  High  Steward,  and  hath  allowed  to 
prisoners  the  benefit  of  acts  of  general  pardon,  where  they 
appeared  intitled  to  it,  as  well  without  the  appointment  of  an 
High  Steward,  as  after  his  commission  dissolved. 

*  See  the  onlers  previous  to  the  trial  in  the  cases  of  the  Lords  Kilmarnock 
&c.  and  Lord  Lovat,  and  many  other  modem  cases. 

And 
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And  when,  in  the  case  of  impeachments,  the  commons  have 
sometimes  at  confei*ences  between  the  Honses  attempted  to 
interpose  in  matters  preparatory  to  the  trial,  the  general 
answer  hath  been,  **  This  is  a  point  of  judicature  upon  which 
the  Lords  will  not  confer,  they  impose  silence  upon  them- 
selves," or  to  that  effect.  I  need  not  here  cite  instances; 
every  man  who  hath  consulted  the  Journals  of  either  House 
hath  met  with  many  of  them. 

I  will  now  cite  a  few  cases  applicable,  in  my  opinion,  to  the 
present  question  :  and  I  shall  confine  myself  to  such  as  have 
happened  since  the  restoration ;  because  in  questions  of  this 
kind,  modern  cases,  settled  with  deliberation  and  upon  a  view 
of  former  precedents,  give  more  light  and  satisfaction  than  the 
deepest  search  into  antiquity  can  afford  ;  and  also  because  the 
prerogatives  of  the  Crown,  the  privileges  of  Parb'ament,  and 
the  rights  of  the  subject  in  general,  appear  to  me  to  have  been 
more  studied  and  better  understood  at,  and  for  some  years 
before  that  period,  than  in  former  ages. 

i/wda'  Jotmiai.         In  the  case  of  the  Earl  of  Danby  and  the  popish  Lords  then 

under  impeachments,  the  Lords  on  the  6th  of  May  1679 
appointed  time  and  place  for  hearing  the  Earl  of  Danby  by 
his  counsel  upon  the  validity  of  his  plea  of  pardon,  and  for  the 
trials  of  the  other  Lords ;  and  voted  an  address  to  his  Majesty 
praying  that  he  would  be  pleased  to  appoint  an  High  Steward 
for  those  purposes. 

These  votes  were  on  the  next  day  communicated  to  the 
Commons  by  message  in  the  usual  manner. 

On  the  8th,  at  a  conference  between  the  Houses  upon  the 
subject-matter  of  that  message,  the  Commons  expressed  them- 
selves to  the  following  effect,  "  They  cannot  apprehend  what 
should  induce  your  Lordships  to  address  his  Majesty  for  an 
High  Steward  for  determining  the  validity  of  the  pardon 
which  hath  been  pleaded  by  the  Earl  of  Danby,  as  also  for 
the  trial  of  the  other  five  Lords,  because  they  conceive  the 
constituting  an  High  Steward  is  not  necessary,  but  that 
judgment  may  be  given  in  Parliament  upon  an  impeachment 
without  an  High  Steward ;  and  concluded  with  a  proposition, 
that  for  avoiding  any  interruption  or  delay  a  committee  of 

both 
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both   Houses  might  be  nominated  to  consider  of  the   most 
proper  ways  and  methods  of  proceeding. 

This  proposition  the  House  of  Peers  after  a  long  debate 
rejected. 

DissentierUibtts,  Finch  *  Chancellor,  and  many  other 
Lords. 

However  on  the  11th  the  Commons'  proposition  of  the  8th 
was  upon  a  second  debate  agreed  to,  and  the  Lord  Chan- 
cellor, Lord  President,  and  ton  other  Lords  were  named  of 
the  committee,  to  meet  and  confer  with  a  committee  of  the 
Commons. 

The  next  day  the  Lord  Pi*esident  reported,  that  the  commit- 
tees of  both  Houses  met  that  morning,  and  made  an  entnince 
into  the  business  referred  to  them ;  that  the  Commons  desired 
to  see  the  Commissions  which  are  prepared  for  an  High  Stewiird 
at  these  trials,  and  also  the  Commissions  in  the  Lord  Pembroke's, 
and  the  Lord  Morley's  cases. 

That  to  this  the  Lords  Committees  said,  "The  High 
Steward  is  but  Speaker  pro  tempore  and  giveth  his  vote  as  well 
as  the  other  Lords:  this  changeth  not  the  nature  of  the  court." 
And  the  Lords  declared,  "  That  they  have  power  enough  to 
proceed  to  trial,  though  the  King  should  not  name,  an  High 
Steward  t." 

That  this  seemed  to  be  a  satisfaction  to  the  Commons  pro- 
vided it  was  entered  in  the  Lords'  Journals,  which  are  records. 

Accordingly  on  the  same  day,  "  It  is  declared  and  ordered 
by  the  Lords  spiritual  and  temporal  in  Parliament  assembled, 
than  the  office  of  an  High  Steward  upon  trials  of  Peers  upon 
impeachments  is  not  necessary  to  the  House  of  Peers;  but 
that  the  Lords  may  proceed  in  such  trials  if  an  High  Steward 
be  not  appointed  according  to  their  humble  desire  t" 

*  Afterwards  Earl  of  Nottingham. 

t  Id  the  Commons'  Journal  of  the  15th  of  May  it  standeth  thus,  Their 
LordBhips  farther  declared  to  the  committee,  that  a  Lord  High  Steward  was 
made  hae  vice  only ;  that  notwithstanding  the  making  of  a  Lord  High  Steward 
the  oourt  remained  the  same  and  was  not  thereby  altered,  but  still  remained 
the  oourt  of  Peers  in  Parliament ;  that  the  Lord  High  Steward  was  but  as 
a  speaker  or  chairman  for  the  more  orderly  proceeding  at  the  trials. 

X  This  resolution  my  Lord  Chief- Baron  referred  to  and  cited  in  his  argu- 
ment upon  the  second  question  proposed  to  the  judges,  which  is  before 
stated. 

K  On 
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On  i\w  13<ii  the  T^rd  PrcHident  reported,  that  the  commit- 
t(Mw  of  both  IloiisfM  \uu\  met  that  morning  and  discoursed  in 
tho  iirHt  place  on  the  matter  of  a  Lord  High  Steward,  and  had 
poriiHiMl  foriuor  conimisHions  for  the  office  of  High  Steward : 
and  i\um  ))utting  the  House  in  mind  of  the  order  and  re.solu- 
tion  of  tlio  pr(KM)o<ling  day,  ho  proposed  from  the  committees, 
that  a  now  coniinisHion  might  is8ue  so  as  the  words  in  the  com- 
inlMtion  may  Ih)  thus  changed,  inz.,  instead  of,  ac  pro  to  qudd 
offfrlmn  HoneHchalli  Anglice  {citjtts  prmsentia  in  hoc  parte  requi- 
ritiir)  ut  aocepimu^  jam  vocal,  may  be  inserted,  ac  pro  eo  qudd 
pritrt*rf'ii  <(r  nuupiaUui  in  parliamento  nostro  assembloH  nobis 
hiuinlitc.r  Hiipplicavenuit  ut  Seneschallum  Anglise  pro  Jute  vice 
etffMtUujm*6  (/iyiMjrf»f/mr,  to  which  the  House  agreed  *. 

It  must  Ih>  admitted,  that  prect^dents  drawn  from  times  of 
f«M*nu>nt  aiul  jealousy,  as  these  wore,  lose  much  of  their  weight ; 
Hxwvv  \M\ns\i\\\  and  |nvrty -prejudice  generally  mingle  in  the  con- 
(«vst.  Yet  Vt  it  Iv  iinnomWre*!,  that  these  are  resolutions  in 
>\hioh  Ix^th  Hotisiv*  otmoun^i,  and  in  which  the  rights  of  both 
woiv  thought  to  Iv  very  nt^rly  com^erned ;  the  Commons' 
right  of  iu))Hviohing  with  etfeot,  and  t!ie  whole  judicature  of 
fho  l.oi>K  in  capital  rases:  for  if  the  appointment  of  an  High 
Sto\\:^nl  was  adunttix)  to  l^  of  al^Sv^uto  neee>sity,  (however 
lUHWssju  V  it  mav  lx»  for  the  n*i:\d;iritv  and  solemnitv  of  the 
pux>Htlii\g  during  the  trial  and  until  juilgment,  which  I  do 
not  \hsput<\^  owry  imjnviohment  u;ay,  for  a  resison  too  obvious 
tv>  Iv  u^ontuMuvU  W  r^^Urunwi  inoifennuHl;  and  ibf  judicature  of 
\\\o  \a\\\\s^  \\\  all  c,-^pit<il  i^aj5i>s»  nup*u>nr, 

U  Wiv<  ix\w\\  a  3'V'^^^'*^^>y  ^"^f  ^hi:>  kind,  Doi  at  tl»l  juDctore 
ah*\j^  *h^>r  i:rv>\jn»r;<\stis  .-^iv^i  to  c»j.-u\i  a^^r^s)  rverr  tliini;  from 
>fcht^^>%v  iW  ^Hv>^^^:v  ^^^  AJ\  Hic^  J^iewTird  in  tJie  ci»e  of  an 

a*!^^  ;  i>^  t  ^^y^t^  ^wi«^^N  acrxxxi  to  lix'  an'jeir?*hDecr.i  in  the  Slew- 
anxV  A^iWiVt'i^ss.v^  x^hvV,  I  >.a\^  a^ntji.^v  j5*t^  :  aa>d  :*  h^bth. 
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was  at  the  same  time  directed  in  the  cases  of  the  five  Popish 
Lords  when  commi&<^ions  should  pass  for  their  trials,  hath  taken 
place  in  every  commission  upon  impeachments  for  treasons 
since  that  time  *.  And  I  cannot  help  remarking,  that  in  the 
c*ise  of  Lord  Lovat,  when  neither  the  heat  of  the  times,  nor 
the  jealousy  of  parties  had  any  share  in  the  proceeding,  the 
House  ordered,  "  That  the  commission  for  appointing  a  Lord 
High  Steward  shall  be  in  the  like  form  as  that  for  the  trial  of 
the  Lord  VLscount  Stafford,  as  entered  in  the  Journal  of  this 
House  the  30th  of  November  1680,  except  that  the  same  shall 
be  in  the  English  language  t." 

I  will  make  a  short  observation  on  this  matter. 

The  order  on  the  13th  of  May  1679  for  vsurying  the  form 
of  the  commission  was,  as  appeareth  by  the  Journal,  plainly 
made  in  consequence  of  the  resolution  of  the  12th,  and  was 
founded  on  it ;  and  consequently  the  constant  unvarying  prac- 
tice, with  regard  to  the  new  form,  goeth,  in  my  opinion,  a  great 
way  towards  shewing,  that,  in  the  sense  of  all  succeeding  times, 
that  resolution  was  not  the  result  of  faction  or  a  blameable 
jealousy,  but  was  founded  in  sound  reason  and  true  policy. 

it  may  be  objected,  that  the  resolution  of  the  12th  of  May 
1679  goeth  no  farther  than  to  a  proceeding  upon  impeach- 
ment. 

The  letter  of  the  resolution,  it*  is  admitted,  goeth  no  farther, 
but  this  is  easily  accounted  for.  A  proceeding  by  impeach- 
ment was  the  subject-matter  of  the  confei-ence,  and  the  Com- 
mons had  no  pretence  to  interpose  in  any  other.  But  what 
say  the  Lords  1  The  High  Steward  is  but  as  a  Speaker  or 
Chairman  pro  tempore  for  the  more  orderly  pi*oceeding  at  the 
trials ;  the  appointment  of  him  doth  not  alter  the  nature  of  the 
court,  which  still  remaineth  the  court  of  the  Peers  in  Parlia- 
ment. From  these  premises  they  draw  the  conclusion  I  have 
mentioned.  Are  not  these  premises  equally  true  in  the  case 
of  a  proceeding  upon  indictment  ?     They  undoubtedly  are. 

*  See  in  the  State  Trials  the  oommiBsions  in  the  cases  of  the  Earl  of 
Oxford,  Earl  of  Derwentwater  and  others,  Lord  Winton,  and  Lord  Lovat. 

t  See  the  proceedings  printed  by  order  of  the  House  of  Lords.  (4to. 
Feb.  1746.) 

It 
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T:  :n  :>r  *!*i^^->^  •:  !i::!;r:t.?«L  that  in  the  proceeding  upon 
•ji'::i  ■••=:**£:-  ijtf  n'xii  Sc«iw;kr<rs  conimLaaon  hath  never  varied 
fr-  01  -lie  Lnt:«*c.~  rrrs.  n  aaeii  oade«  ;  the  wards  objected  to  by 
*w  '-ccinit.c:?.  Jc pr-}  w  rx*;*c  -imcititm  SeneechaDi  Angii« {atpu 
rrw^fu-jiB  ',»  UK  !/*n-&f  •^?**>ift4r)  irf  ocMptMiu  jam  vaeatj  are 
>r:  1  >:CAi:i»*iL  Biii  thij^  pr:v.rta  no  more  than  that  thegxeftt 
s«-:i'.  .lav:  ^  -«:  .^aiiit.  riTv  ro  varr  in  point  of  form,  hath  from 
u^-e  :o  iLzie  vwrv  pm»i«itiT  toiLoved  antient  precedents. 

I  !i:ive  ^Irviidv  ^cLMii  ^Le  sabsc^uofce  of  the  commission  in  a 
rn.vt  tnLiu:  ii.  :i-«^  ^T*ir^  ot  ihe  HLzh  Steward.  I  will  now  state 
tlie  <:  -^t<.v:x>»  oc  :*:*;  ir.  a  prccteding  in  the  court  of  the  Peers 
Li  Fiia*-..azi<rii:  :  xzfl  sh^Il  siake  iLse  of  that  in  the  case  of  the 
ILkri  of  KilzuLTHtjck  :iiL«i  others^  as  being  the  latest  and  in  point 
vjf  tor 01  dk^rveii:^  with  ilie  fonner  precedents. 

The  *.vai 02 {.-*;•  vTc  after  reeitin:;  that  William  Eari  of  Kilmar- 
Hivk  Jco,  srar.vi  in  iictcd  before  commissionen  of  gaol-delivwy 
in  tlie  v\Hii::y  ot  Surry  for  high  treason  in  levying  war  against 
tlie  Kir^:.  Atxl  th.AC  tlie  King  intendeth  that  the  said  William 
E.Lrl  ot*  KiluiArtxvk  ^o.  >h:ili  be  heard,  examined,  sentenced, 
;i:u'.  viil'uJiC^Hi  Ivtor^'  hiui^elt  in  thL-s  preciient  Parliament  touching 
tae  -^id  tivtiA^n  and  tor  that  the  office  of  Steward  of  Great 
Bric.-iiu  ywliv^tse  prweuoe  :s  requireii  upon  this  occasion)  is  now 
viu-siuc  as  wt»  are  informed.  ap^H>inteth  the  then  Lord  Ghan- 
cx:>llor  Steward  of  Gretit  Britain  to  bear,  execute,  and  exerdse 
U^'<*  this  time)  the  siiid  otfioe  with  all  things  due  and  belonging 
to  the  siime  oiRve  iu  that  behalf. 

What  ihorefor\>  are  the  things  due  and  belonging  to  the 
olKoe  in  a  ^»ast»  of  this  kind?  Not,  as  in  the  court  of  the 
High  Stewaixl.  a  right  of  judicature  :  for  the  commission  itself 
s\ip[)oseth  that  right  to  re«dde  in  a  court  then  subsisting  before 
the  King  in  l^rliament.  The  parties  are  to  be  there  heard, 
senten^vil,  and  adjudgeil.  What  share  in  the  proceeding  doth 
the  High  Stewaixl  then  take?  By  the  practice  and  usage  of 
the  it>urt  of  the  Peers  in  Parliament  he  giveth  his  vote  as  a 
member  theitvf  with  the  rest  of  the  Peers ;  but  for  the  sake 
of  regularity  and  onler  he  presideth  during  the  trial  and 
wntil  judgment  as  Chairman,  or  Speaker  pro  tempore.  In 
that  resjHvt  theivfore  it   may  be  properly  enough  said,  that 

his 
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his  presence  is  required  during  the  trial  and  until  judgment, 
and  in  no  other.  Herein  I  see  no  difference  between  the  case 
of  an  impeachment  and  of  an  indictment. 

I  say  during  the  time  of  trial  and  until  judgment,  because 
the  court  hath,  as  I  observed  before,  from  time  to  time  done 
various  acts  plainly  judicial  before  the  appointment  of  an 
High  Steward ;  and  where  no  High  Steward  hath  ever  been 
appointed,  and  even  after  the  commission  dissolved. 

I  will  to  this  purpose  cite  a  few  cases. 

I  begin  with  the  latest,  because  they  are  the  latest,  and  were 
ruled  with  great  deliberation,  and  for  the  most  part  upon  a 
view  of  former  precedents. 

In  the  case  of  the  Earl  of  Kilmarnock  and  others,  the  Lords,   Vid.  proceed- 

_  .  -    i^tigs  in  print. 

on  the  24th  of  June  1746,  ordered  that  a  writ  or  writs  of 
certiorari  be  issued  for  removing  the  indictments  before  the 
House;  and  on  the  26th  the  writ,  which  is  mwde  returnable 
before  the  King  in  Parliament,  with  the  return  and  indictments, 
was  received  and  read.  On  the  next  day  upon  the  report  of 
the  Lords  Committees,  that  they  had  been  attended  by  the 
two  Chief-Justices  and  Chief-Baron,  and  had  heard  them 
touching  the  construcEion  of  the  act  of  the  Vllth  and  Vlllth 
of  King  William  "for  regulating  trials  in  cases  of  treason 
and  misprision  of  treason,"  the  House  upon  reading  the  report 
came  to  several  resolutions  founded  for  the  most  part  on  the 
construction  of  that  act.  What  that  construction  was  appeareth 
from  the  Lord  High  Steward's  address  to  the  prisoners  just 
before  their  arraignment.  Having  mentioned  that  act  as 
one  happy  consequence  of  the  revolution  he  addeth,  "  How- 
ever injuriously  that  revolution  hath  been  traduced,  whatever 
attempts  have  been  made  to  subvert  this  happy  establishment 
founded  upon  it,  your  Lordships  will  now  have  the  benefit  printed  trial. 
of  that  law  in  its  full  extent."  ^* 

I  need  not  after  this  mention  any  other  judicial  acts  done 
by  the  House  in  this  case  before  the  appointment  of  the  High 
Steward ;  many  there  are :  for  the  putting  a  construction  upon 
an  act  relative  to  the  conduct  of  the  court,  and  the  right  of 
the  subject  at  the  trial  and  in  the  proceedings  preparatory  to 

it; 
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it ;  niul  thin  is  a  case  entirely  new,  and  upon  a  point,  to  say 
no  inoi'e  in  this  place,  not  extremely  clear,  was  undoubtedly 
an  exorcise  of  authority  proper  only  for  a  court  having  full 
oogniuiiice  of  the  ciiuse. 

1  will  not  minutely  enumerate  the  several  orders  made  pre- 
paratory to  the  trial  of  Lord  Lovat,  and  in  the  several  cases  I 
shall  have  oivasion  to  mention,  touching  the  time  and  place 
of  the  trial,  the  allowance  or  non-allowance  of  counsel,  and 
other  ntattt^rs  of  the  like  kind,  all  plainly  judicial,  because 
the  like  oi-dei's  occur  in  all  the  cases  where  a  journal  of  the 
pre^wratory  steps  hath  Ix'on  published  by  order  of  the  Peers. 
With  regard  to  Jjyrd  Lo vat's  case,  I  think  the  order  directing 
the  form  of  the  High  Steward's  Commission,  which  I  have 
alrtvidy  t4ikon  notitv  of,  is  not  very  consistent  with  the  idea  of 
a  iMurt  whivse  jHiwors  can  be  supposed  to  depend  at  any  point 
of  time  \i}XM\  the  existence  or  dissolution  of  that  commission. 

In  the  ms^  of  the  Earl  of  iVrwent water  and  the  other  Lords 
im|H>ai^(eil  at  the  saune  time,  the  House  received  and  recorded 
the  ixMiftvssiixns  of  thi^^  of  them  who  pleaded  gmlty  long  before 
the  ttsde  iif  the  High  Steward's  CommisK>ion ;  which  issued 
wen^lv  fv>r  the  sS*>lemniiy  of  giving  juilgment  against  them 
MjKn\  thoir  ivuviotion. 

sx  ,^*i«v^  l^us  ap|H>art*th  by  the  comn^ission  iti^e'f:  it  reciteth  that 

V4,?il^*  tho  Karl  of  lVrw\n\iw;*ter  and  i^hers  ct^rujw  nMs  in  prtrsenti 

A»rkV.?/rt.*»i^»  b^d  Kvn  iuuv«ohe»i  bv  the  Common:*  for  high 
tXY«5^M\,  auvl  !\iid  cir**«*  ru.^is  if*  iTiF^/Ui  P'Wr?MmeHto  pleaded 
guihv  to  tb*?  iiinyvAohiK^nt.  aixl  tKa:  th^  King  intended  tluit 
the  siuvl  K.Hrl  v*£  IVr^K^utwsiTer  and  oc hers  -de  i:  pro  proditione 
xjikK^  iivvt  ut  i^nft'tter^vr  *u  tv^::"  :icv"«.Ts»c''  «fc  cv"»civict'  existunt 
x\»*Ht»»  vv^is  i^i  ^»f*^ser,*-i  I\irc:A2^ec^.\  5:ei^''.i&hiiii  legem  Jb  con- 
Nti^^xxb\^s«Li  biv*'*  tv^*.r  rs^tr^rt  MjLr::u«?  Fntanriy.  audtantur, 
:se»'  5^^*>.*k*tii"rv  st  .isvxlxvrvsirr  5tr>l  :>tec:  vvc^cicxiteth  tlie  th^n 
I  v*c\i  V.'hvVNvi\>r  H*^c  ^cw3kr».r  icrt?  ri.*v^  to  io  isd  execnte  all 
^I^ivhT^  >*bLiva  ^o  :a<  cd*\v  ot'  wlUi  S?j»f»jkr»i  in  zlLkZ  behalf  do 

Vbe  r\\\^N*?j^  AT'vi  rvKX^^a^ci  t^  v.vD5*?5>ii:c  o£  the  pri- 
>*.*i'^^t\  >fcbvh  ^i.'jKHJ  V . v^t  !X'  jk  nVft^'vticn  :<».•  •ba3  n.^chirg 
^**i».*c/^    \»^    ^H\v\WJ>**^    tv     ytijictitf^^    wtisj    '."vrtainlv   an 
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soever,  not  having  full  cognizance  of  the  cause,  could 
exercise. 

In  the  case  of  Lord  Salisbury,  who  had  been  impeached  by  ^*'^®A""'' 

the  Commons  for  High  Treason,  the  Lords  upon  his  petition  Lords- 
allowed  him  the  benefit  of  the  act  of  general  pardon  passed  in 

the  second  year  of  William  and  Mary,  so  far  as  to  discharge  2  w.  and  m. 

...  ,...  .,  Seas.  1.  c.  10.- 

him  from  his  imprisonment,  upon  a  construction  they  put 
upon  that  act,  no  High  Steward  ever  having  been  appointed 
in  that  case. 

On  the  2d  Oct.  1690,  upon  reading  the  EarVs  petition 
setting  forth  that  he  had  been  a  prisoner  for  a  year  and 
nine  months  in  the  Tower  notwithstanding  the  late  act  of  free 
and  general  pardon,  and  praying  to  be  discharged,  the  Lords 
ordered  the  Judgas  to  attend  on  the  Monday  following  to  give 
their  opinions,  Whether  the  said  Earl  be  pardoned  by  the  act. 
On  the  6th  the  Judges  delivered  their  opinions.  That  if  his 
oflFence  was  committed  before  the  13th  of  Feb.  1688,  and  not 
in  Ireland  or  beyond  the  seas,  he  is  pardoned.  Whereupon  it 
was  ordered  that  he  be  admitted  to  bail ;  and  the  next  day  he 
and  his  sureties  entered  into  a  recognizance  of  bail,  himself  in 
10,000Z.  and  two  sureties  in  5000/.  each;  and  on  the  30th  he 
and  his  sureties  were,  after  a  long  debate,  discharged  from 
their  recognizance. 

It  will  not  be  material  to  inquire,  whether  the  House  did 
right  in  discharging  the  Earl  without  giving  the  Commons  an 
opportunity  of  being  heard;  since  in  fact  they  claimed  and 
exercised  a  right  of  judicature  without  an  High  Steward,  which 
is  the  only  use  I  make  of  this  case. 

They  did  the  same  in  the  case  of  the  Earl  of  Carnwarth, 
and  the  Lords  Widdrington  and  Nairn,  long  after  the  High 
Steward's  Commission  dissolved. 

Tha<^  Lords  had  judgment  passed  on  them  at  the  same  time 
that  judgment  was  given  agaiost  the  Lords  Derwentwater, 
Nithsdale,  and  Kenmuro  ;  and  judgment  being  given,  the  High 
Steward  immediately  broke  hLs  staff,  and  declared  the  commis- 
sion dissolved.  They  continued  prisonei-s  in  the  Tower  under 
reprieves  till  the  passing  the  act  of  general  pardon  in  the  third 
of  King  George  the  first. 

On 


152  THE     REPORT. 

LoMJoaf  On  the  21st  of  November  1717,  the  House  being  informed 

that  these  Lords  had  severally  entered  into  recognizanoes 
before  one  of  the  judges  of  the  court  of  King's  Bench  for  their 
appearance  in  the  House  in  this  Session  of  Parliament,  and 
that  the  Lords  Carnwarth  and  Widdrington  were  attending 
accordingly,  and  that  the  Lord  Nairn  was  ill  at  Bath  and  could 
not  then  attend,  the  Lords  Carnwarth  and  Widdrington  were 
called  in ;  and  they  severally  at  the  bar  prayed,  that  their 
appearance  might  be  recorded,  and  likewise  prayed  the  benefit 

8  G.  L  c  19.        of  the  act  for  his  Majesty's  general  and  free  pardon. 

Whereupon  the  House  ordered  that  their  appearance  be 
recorded ;  and  that  they  attend  again  to-morrow  in  order  to 
plead  the  pardon.  And  the  recognizance  of  the  Lord  Nairn 
was  respited  till  that  day  fortnight. 

On  the  morrow  the  Lords  Carnwarth  and  Widdrington  then 
attending  were  called  in,  and  the  Lord  Chancellor  acquainted 
them  severally,  that  it  appeared  by  the  records  of  the  House 
that  they  severally  stood  attainted  of  high  treason,  and  asked 
them  severally  what  they  had  to  say  why  they  should  not  be 
remanded  to  the  Tower  of  London. 

Thereupon  they  severally  upon  their  knees  prayed  the  bene- 
fit of  the  act,  and  that  they  might  have  their  lives  and  liberty 
pursuant  thereunto. 

And  the  Attorney-General,  who  then  attended  for  that  pur- 
pose, declaring  that  he  had  no  objection  on  his  Majesty's  behalf 
to  what  was  prayed,  conceiving  that  those  Lords  not  having 
made  any  escape  since  their  conviction  were  intitled  to  the 
Sec  fMsct.  45.  of  benefit  of  the  act,  the  House,  after  reading  the  clause  in  the 
act  relating  to  that  matter,  agreed  that  they  should  be  allowed 
the  benefit  of  their  pardon  as  to  their  lives  and  liberties,  and 
discharged  their  recognizances ;  and  gave  them  leave  to  depart 
without  farther  day  given  for  their  appearance. 

On  the  6th  of  December  following  the  like  proceedings  were 
had,  and  the  like  orders  made  in  the  case  of  Lord  Nairn. 

I  observe  that  the  Lord  Chancellor  did  not  ask  these  Lords, 
What  they  had  to  say,  why  execution  should  not  be  awarded. 
There  was,  it  is  probable,  some  little  di^Hcacy  as  to  that 
point.     But  since   the  allowance  of   the  benefit  of   the  act 

as 
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as  to  life  and  liberty,  which  was  all  that  was  prayed,  was  an 
effectual  bar  to  any  future  imprisonment  on  that  account, 
and  also  to  execution,  and  might  have  been  pleaded  as  such  in 
any  court  whatsoever,  the  whole  proceeding  must  be  admitted 
to  have  been  in  a  court  having  complete  jurisdiction  in  the 
case,  notwithstanding  the  High  Steward's  commission  had  been 
long  dissolved.  Which  is  all  the  use  I  intended  to  make  of 
this  case. 

I  will  not  recapitulate  ;  the  cases  I  have  cited,  and  the  con- 
clusions drawn  from  them  are  brought  into  a  very  narrow 
compass.  I  will  only  add,  that  it  would  sound  extremely 
harsh  to  say,  that  a  court  of  criminal  jurisdiction  founded  in 
immemorial  usage,  and  holden  in  judgment  of  law  before  the 
Song  himself,  can,  in  any  event  whatever,  be  under  an  utter 
incapacity  of  proceeding  to  trial  and  judgment  either  of  con- 
demnation or  acquittal,  the  ultimate  objects  of  every  criminal 
proceeding,  without  certain  supplemental  powers  derived  from 
the  Crown. 

These  cases,  with  the  observations  I  have  made  on  them, 
I  hope,  sufficiently  warrant  the  opinion  of  the  judges  upon 
that  part  of  the  second  question  in  the  case  of  the  late  Earl 
Ferrers  which  I  have  already  mentioned ;  and  also  what  was 
advanced  by  the  Lord  Chief-Baron  in  his  argument  on  that 
question,  "That  though  the  office  of  High  Steward  should 
happen  to  determine  before  execution  done  according  to  the 
judgment,  yet  the  court  of  the  Peers  in  Parliament,  where 
that  judgment  was  given,  would  subsist  for  all  the  purposes  of 
justice  during  the  sitting  of  the  Parliament : "  and  consequently 
that  in  the  case  supposed  by  the  question,  that  court  might 
appoint  a  new  day  for  the  execution. 

N.B.  On  the  19th  of  May  1760  Washington  Earl  Ferrers, 
next  brother  to  the  late  Earl,  having  received  his  writ  of 
summons,  took  his  seat  in  Parliament  as  Earl  Ferrers. 

The  family  pedigree,  as  far  as  concemeth  the  present  case, 
is  as  f olloweth. 

Robert  the  first  Earl,  who  in  the  29th  of  Charles  II.  was 
summoned  to  Parliament  by  the  title  of  Lord  Ferrers  of 
Chartley,  being  grandson  and  heir  to  Dorothy  sister  and  coheir 

to 
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to  Robert  D*Evereux  Earl  of  Essex  the  ParKament-General, 
was  in  the  10  th  of  Queen  Anne  created  Viscount  Tarn  worth 
and  Earl  Ferrers,  to  him  and  the  heirs-male  of  his  body. 

Robert,  the  first  Earl. 


Robert,  died 

before  his 

father. 


Washington, 

the  second  Earl, 

died  without 

issue  male. 


Henrv,  the 

third'  Earl, 

died  without 

issue. 


Lawrence  died 
before  his  bro- 
ther Henry. 


Three  sons  who 
died  without  is- 
sue in  the  life 
of  their  grand- 
father. 


Elizabeth 
married  to 
Lord  North- 
ampton. 


Lawrence, 
the  last  Earl,  at- 
tainted and  exe- 
cuted, died  with- 
out issue. 


Washington, 

the  present 

Earl. 


Other 
sons. 


Laciv  B'errers  of 
Chartlo}',  wifeof 
Mr.  Townshend. 


The  Case  of  Alexander  Broadfoot. 


ADVERTISEMENT. 


(8oe  Kel.  59. 
186.  187. 
Comb.  245. 
Gowp.  512.) 


THIS  case,  though  already  in  print,  hath  been  thonght  to 
deserve  a  place  in  this  collection.     It  is  therefore  here  inserted. 

"  If  it  be  asked,  where  are  the  adjudged  cases  on  which  the 
author  groundeth  his  opinion  1  he  freely  confesseth,  that  he 
hath  not  met  with  one,  in  which  the  legality  of  pressing  for  the 
sea-service  hath  directly  come  in  judgment.  What  this  is  to 
be  imputed  to  every  reader  will  judge.  A  few  modern  cases 
there  are,  fi*om  which  the  legality  of  the  practice  may  be 
inferred.  But  the  author  chose  to  ground  himself  on  much 
better  authorities  than  inferences  from  modern  reports." 


AT  the  gaol -delivery  holden  for  the  city  and  county  of  the 
city  of  Bristol,  August  30,  1743,  Alexander  Broadfoot 
was  indicted  for  the  murder  of  Cornelius  Calahan  a  sailor  be- 


Not  mnrder, 
but  man- 
slaughter, to 
kill  a  sailor  be- 
longing to  a 
press-gang, 

which  had  not  a    longing  to  his  Majesty's  ship  the  Mortar  Sloop. 


The  case  was  thus :  Captain  Hanway,  commander  of  the 
Mortar  Sloop,  had  a  warrant  from  the  Lords  of  the  Admiralty, 

grounded 


THE    REPORT.  155 

grounded  on  an  order  of  his  Majesty  in  council,  impowering 
him  to  impress,  or  cause  to  be  impressed,  seamen  for  his 
Majesty's  service.  The  warrant  expressly  directeth,  "That 
the  captain  shall  not  intrust  any  person  with  the  execution  of 
it,  but  a  commission-officer ;  and  shall  insert  the  name  and 
office  of  the  person  intrusted  on  the  back  of  the  warrant." 

The  Lieutenant  of  the  Mortar  Sloop  (the  only  commission- 
officer  on  board  besides  the  captain)  was  deputed  by  him  to 
impress  according  to  the  tenor  of  the  warrant. 

On  the  25th  of  April  last  Captain  Hanway,  being  at  anchor 
in  Kingroad  within  the  port  and  county  of  Bristol,  ordered 
the  ship's  boat  down  the  channel  in  order  to  prass  as  they 
should  see  opportunity.  But  the  lieutenant  staid  in  Kingroad, 
on  board  with  the  captain. 

Towards  evening,  the  boat  came  up  with  a  merchant-man, 
the  Bremen  Factor ,  homeward-bound,  in  that  part  of  the  chan 
nel  which  is  within  the  county  of  the  city  of  Bristol,  but  some 
leagues  from  Kingroad  ;  and  some  of  the  crew  went  on  board, 
in  order  to  press ;  who  being  informed  that  one  or  two  of  the 
Bremen's  men  were  concealed  in  the  hold,  Calahan,  with  three 
others  of  the  boat's  crew,  went  thither  in  search  of  them. 
Whereupon  Broadfoot,  one  of  the  Bremen  a  men,  (who  had 
before  provided  himself  with  a  blunderbuss  and  pistols  for  his 
defence  against  the  press-gang,)  called  out  and  asked  them 
what  they  came  for :  he  was  answered  by  some  of  the  press- 
gang,  "  We  come  for  you  and  your  comrades."  Whereupon 
he  cried  out,  "  Keep  back,  I  have  a  blunderbuss  loaded  with 
swan-shot."  Upon  this  the  others  stopped,  but  did  not  retire. 
He  then  cried  out,  "  Where  is  your  lieutenant?  "  And  being 
answered,  "  He  is  not  far  oft*,"  he  immediately  fired  among 
them.  By  this  shot  Calahan  was  killed  on  the  spot,  and  one 
or  two  more  of  the  press-gang  wounded. 

The  case  being  thus,  the  recorder  was  of  opinion,  that  the  Jfr-  Serjeant 

«         f  .  .  .  Fottter. 

boat  s  crew  having  been  sent  out  with  a  general  order  to  impn  ss 
as  they  should  see  opportunity,  and  having,  in  pursuance  of  that 
order,  boarded  the  vessel  ii-ithout  a  proper  officer,  expressly 
against  the  terms  of  the  captain's  warrant,  every  thing  they 
did  was  to  be  looked  upon  as  an  attempt  upon  the  liberty  of 
the  persons  concerned,  without  any  legal  warrant :  and   he 

accordingly 
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accordingly  directed  the  jury  to  find  Broadfoot  guilty  of  man- 
slaughter. But  this  heing  a  case  of  great  expectation,  and 
uncommon  pains  having  been  taken  to  possess  people  with  an 
opinion  that  pressing  for  the  sea-service  is  a  violation  of  magna 
charta,  and  a  very  high  invasion  of  the  liberty  of  the  subject, 
the  recorder  thought  proper  to  deliver  his  opinion  touching  the 
legality  of  pressing  for  the  sea-service;  provided  the  persons 
impressed  are  proper  objects  of  the  law,  and  those  employed 
in  that  service  come  armed  with  a  proper  warrant  for  that 
purpose. 

Captain  Hanway's  warrant  with  the  indorsement. 

By  the  commissioners  for  executing  the  office  of  Lord  High 
Admiral  of  Great  Britain  and  Ireland,  &c^,  and  of  all 
his  Majesty's  plantations,  <fec. 

"  IN  pursuance  of  his  Majesty's  order  in  council  dated  the 
19th  day  of  January  1742,  we  do  hereby  impower  and  direct 
you  to  impress  or  cause  to  be  impressed  so  many  seamen  and 
seafaring  men  and  persons  whose  occupations  and  callings 
are  to  work  in  vessels  and  boats  upon  rivers,  as  shall  be 
necessary  not  only  to  complete  the  number  of  men  allowed  to 
his  Majesty's  ship  under  your  command,  but  also  to  mann  such 
others  of  his  Majesty's  ships  as  may  be  in  want  of  men ;  giving 
unto  each  man  so  impressed  one  shilling  for  press-money.  And 
in  the  execution  hereof  you  are  to  take  care  that  neither  your- 
self nor  any  officer  authorized  by  you  do  demand  or  receive  any 
money,  gratuity,  reward,  or  other  consideration  whatsoever,  for 
the  sparing,  exchanging,  or  discharging  any  person  or  persons 
impressed,  or  to  be  impressed,  as  you  will  answer  it  at  your 
peril.  You  are  not  to  intrust  any  person  with  the  execution 
of  this  warrant  but  a  commission-officer,  and  to  insert  his  name 
and  office  in  the  deputation  on  the  other  side  hereof,  and  set 
your  hand  and  seal  thereto.  This  warrant  to  continue  in  force 
till  the  31st  day  of  December  1743.  And  in  the  due  execution 
of  the  same  and  every  part  thereof,  all  mayors,  sheriffs,  justices 
of  the  peace,  bailiflfs,  constables,  heiidboroiighs,  and  aU  other 
his  Majesty's  officers  and  subjects  whom  it  may  concern,  are 
hereby  required  to  be  aiding  and  assisting  unto  you  and  those 

employed 
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employed  by  you,  as  they  tender  his  Majesty's  service,  and  will 
answer  the  contrary  at  their  perils.  Given  under  our  hands 
and  seal  of  the  office  of  Admiralty  the  31st  day  of  January  1742. 

Jo.  Cockbume. 
By  command  of  their  Geo.  Lee. 

Lordships.  J.  Trevor. 

Thomas  Corbett. 

"  I  do  hereby  depute  A.  B.  a  lieutenant  belonging  to  his 
Majesty's  ship  the  Mortar  Sloop  under  my  command,  to  impress 
seamen,  sea-faring  men,  and  persons  whose  occupations  and 
callings  are  to  work  in  vessels  and  boats  upon  rivers  according 
to  the  tenor  of  this  warrant.  In  testimony  whereof  I  have 
hereunto  set  my  hand  and  seal  this day  of 


» 


The  Recorder's  Argument. 

This  question  touching  the  legality  of  pressing  mariners  for 
the  publick  service  is  a  point  of  very  great  and  national 
importance.  On  one  hand,  a  very  useful  body  of  men  seem 
to  be  put  under  hardships  inconsistent  with  the  temper  and 
genius  of  a  free  government.  On  the  other,  the  necessity  of 
the  case  seemeth  to  intitle  the  publick  to  the  service  of  this 
body  of  men,  whenever  the  safety  of  the  whole  calleth  for  it. 

Before  I  speak  directly  to  the  point,  it  will  be  necessary  to 
throw  out  of  the  case  every  thing  which  doth  not  enter  into 
the  merits  of  the  present  question. 

We  are  not  at  present  concerned  to  inquire.  Whether  per- 
sons may  be  legally  pressed  into  the  land-service,  nor  whether 
landmen  may  be  legally  pressed  into  the  sea-service.  The  pre- 
sent question,  I  say,  is  not.  Whether  people  may  be  taken 
from  their  lawful  occupations  at  home,  and  sent  against  their 
wills  into  a  remote  and  dangerous  service  ;  into  a  service  they 
are  utterly  unacquainted  with,  and  possibly  unfit  for.  No,  the 
only  question  at  present  is,  Whether  mariners,  persons  who 
have  freely  chosen  a  sea-faring  life,  persons  whose  education 
and  employment  have  fitted  them  for  the  service,  and  inured 
them  to  it, — Whether  such  persons  may  not  be  legally  pressed 

into 
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into  the  service  of  the  Crown,  whenever  the  publick  safety 
requireth  it,  Tie  quid  detrimenti  respublica  capiat. 

For  my  part  I  think  they  may.  I  think  the  Crown  hath  a 
right  to  command  the  service  of  these  people,  whenever  the 
publick  safety  calleth  for  it.  The  same  right  that  it  hath  to 
require  the  personal  serwe  *  of  every  man  able  to  bear  arms 
in  case  of  a  sudden  invasion  or  formidable  insurrection.  The 
riglit  in  both  cases  is  founded  on  one  and  the  same  principle, 
the  necessity  of  the  case  in  order  to  the  preservation  of  the 
whole. 

It  would  be  time  very  ill  spent  to  go  about  to  prove,  that 
this  nation  can  never  be  long  in  a  state  of  safety,  our  coast 
defended  and  our  trade  protected,  without  a  naval  force  equal 
to  all  the  emergencies  which  may  happen.  And  how  can  we 
be  secure  of  such  a  force?  The  keeping  up  the  same  naval 
force  in  time  of  peace,  which  will  be  absolutely  necessary  for 
our  security  in  time  of  war,  would  be  an  absurd,  a  fruitless, 
and  a  ruinous  expence. 

The  only  course  then  left  is  for  the  Crown  to  employ  upon 
emergent  occasions  the  mariners  bred  up  in  the  merchants' 
service. 

By  this  means  the  trade  of  the  nation  becometh  a  nursery 
for  her  na\'}' ;  and  the  merchant,  while  he  is  increasing  the 
wealth  of  the  kingdom,  is  at  the  same  time  training  up  the 
mariner  for  its  defence. 

And  as  for  the  mariner  himself,  he  when  taken  into  the 
service  of  the  CVown  only  changeth  masters  for  a  time:  his 
Si  rvice  and  employment  continue  the  very  same,  with  this 
ailvnntage,  that  the  dangers  of  the  sea  and  enemy  are  not  so 
gi*eat  in  the  service  of  the  Crown,  as  in  that  of  the  merchant. 

I  am  verv  sensible  of  the  hanlsliip  the  sailor  suffereth 
from  an  impress  in  some  particular  cases,  especially  if 
pressed  homewanMK)und  after  a  long  voyage.  But  the 
merohantjji  who  hear  me  know,  that  an  impress  on 
outwani-lx>und  vessels  would  be  attended  with  much  greater 
inoonvonienoes  to  the  trade  of  the  kingdom;  and  yet  that 
too  is  sometimes  necessary.     But  where  two  evils  present,  a 

•  This  penk>ttAl  service  in  c*?w  of  extreme  necessity  b  a  principal  branch 
of  the  allt'gianct*  every  subject  of  Kn^Uiul  oweth  to  the  Crown.  See  11 
H.  VII.  c.  1.     1  K.  III.  e.  5.  aiul  16*17  Car.  I.  c  28. 

wise 
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wise  administration,  if  there  be   room   for  an   option,   will 
choose  the  least. 

War  itself  is  a  great  evil,  but  it  is  chosen  to  avoid  a  greater. 
The  practice  of  pressing  is  one  of  the  mischiefs  war  bringeth 
with  it.  But  it  is  a  maxim  in  law,  and  good  policy  too,  that 
all  private  mischiefs  must  be  borne  with  patience  for  prevent- 
ing a  national  calamity.  And  as  no  greater  calamity  can 
befal  us  than  to  be  weak  and  defenceless  at  sea  in  a  time  of 
war,  so  I  do  not  know  that  the  wisdom  of  the  nation  hath 
hitherto  found  out  any  method  of  manning  our  navy,  lass 
inconvenient  than  pressing,  and,  at  the  same  time,  equally 
sure  and  effectual. 

The  expedient  of  a  voluntary  register,  which  was  attempted 
in  King  William's  time,  had  no  effect. 

And  some  late  schemes  I  have  seen  appear  to  me  more 
inconvenient  to  the  mariner  and  more  inconsistent  with  the 
principles  of  liberty,  than  the  practice  of  pressing :  and,  what 
is  still  worse,  they  are  in  my  opinion  totally  impracticable. 

Thus  much  I  thought  proper  to  say  upon  the  foot  of  reason 
and  publick  utility,  before  I  come  to  speak  directly  to  the 
point  of  law.     Which  I  shall  now  do. 

According  to  my  present  apprehension,  (and  I  have  taken 
some  pains  to  inform  myself,)  the  right  of  impressing  mariners 
for  the  publick  service  is  a  prerogative  inherent  in  the  Crown, 
grounded  upon  common-law,  and  recognized  by  many  acts  of 
Parliament. 

A  general  immemorial  usage  not  inconsistent  with  any 
statute,  especially  if  it  be  the  result  of  evident  necessity  and 
withal  tendeth  to  the  publick  safety,  is,  I  apprehend,  part  of 
the  common-law  of  England.  If  not,  I  am  at  a  loss  to  know 
what  is  meant  by  common-law,  in  contradistinction  to  statute- 
law.  And  therefore  it  is  a  great  mistake  in  this  case,  as  indeed 
it  would  be  in  any  other,  to  conclude  that  there  is  no  law, 
because  perhaps  there  may  be  no  statute  that  expressly  and  in 
terms  impowereth  the  Crown  to  prass  For  the  rights  of  the 
Crown,  and  the  liberties  of  the  subject  too,  stand  principally 
upon  the  foot  of  common-law  ;  though  both  have  been  in  many 
cases  confirmed,  explained,  or  ascertained  by  particular 
statutes. 

As 
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As  to  the  point  of  usage  in  the  matter  of  pressing,  I  have 
met  with  a  multitude  of  commissions  and  mandatory  writs  to 
that  purpose  conceived  in  various  forms ;  and  from  time  to 
time  directed  to  different  officers,  as  the  nature  of  the  service 
required. 

It  would  be  tedious  for  me  to  cite  one  half  of  them  ;  but  I 
will  endeavour  to  range  them  under  some  general  heads,  and 
then  cite  a  few. 

Some  are  for  pressing  ships. 

Othei-s  for  pressing  mariners. 

And  others  for  pressing  ships  and  mariners. 

In  some,  the  parties  to  whom  they  are  directed  are  required 
to  make  a  general  impress  upon  certain  great  and  emergent 

occasions. 

« 

In  others  they  are  confined  to  a  certain  number  of  ships  and 
mariners  for  special  services. 

And  in  others,  they  are  still  farther  confined  to  certain 
places  on  the  coast. 

Some  commissions,  particularly  those  conferring  the  ad- 
miralty-jurisdiction and  the  rights  of  admiralty,  warrant 
an  impress  a^  often  as  there  shall  be  occasion. 

Others  impower  commanders  of  fleets  or  squadrons,  in- 
tended for  certain  expeditions,  to  press  for  that  particular 
service. 

And  others  impower  masters  of  particular  ships  to  press  for 
manning  their  respective  vessels. 

This  general  view  will  be  sufficient  to  let  us  into  the  nature 
of  these  precedents.  And  though  the  affair  of  pressing  ships 
is  not  now  before  me,  yet  I  could  not  well  avoid  mentioning 
it ;  because  many  of  the  precedents  I  have  met  with  and  must 
cite  go  as  well  to  that,  as  to  the  business  of  pressing  mariners ; 
and  taken  together,  they  serve  to  shew  the  power  the  Crown 
hath  constantly  exercised  over  the  whole  naval  force  of  the 
kingdom,  as  well  shipping  as  mariners,  whenever  the  publick 
service  required  it. 

This  however  must  be  observed,  that  no  man  served  the 
Grown  in  either  case  at  bis  own  expence.  Masters  and 
mariners  received  full  wages,  and  owners  were  constantly 
jiaid  a   full   freight.     But  whether  the  pay  in   either  case 

commenctd 
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commenced  from  the  time  of  pressing,  or  from  the  time  of 
actual  entry  into  the  service,  is  not  so  clear. 

There  is  in  Cotton's*  records  a  note  of  a  petition  of  the 
Commons,  and  of  the  King's  answer  upon  this  subject,  in  the 
47  E.  Ill,  which  inclineth  me  to  think,  that  the  latter  was 
the  case.     The  petition,  as  abridged  by  Cotton,  is  thus :  "  That  S®**^^^®* 
masters  of  ships  may  be  paid  the  wages  of  them  and  their  !t*«^^^jT 
mariners  from  the  day  of  their  being  appointed  to  serve  the  28. 
King."     The  answer  is,  "  That  taking  of  ships  shall  not  be 
but  for  necessity,  and  payment  shall  be  reasonable  as  here- 
tofore." 

In  the  same  Parliament  an  attempt  was  made  to  obtain  for 
owners  of  ships  an  allowance  for  wear  and  tear  in  the  King's 
servica 

The  petition  is  thus  abridged,  "The  masters  of  ships  re-  Eod. Rot. 
quire  an  allowance  for  the  tackling  of  their  ships  worn  by  ii9.  No.29. 
the  King's  service." 

The  answer  is,  "  Such  allowance  hath  not  been  heretofore 
made." 

In  the  2  R.  II.  an  attempt  of  the  like  kind  was  made  and  Cott- 172. 

'^  N.  50.  Rot. 

with    the  like  success.     The   petition   is,    "  That  owners  of  Pari.  2  R.  ii. 

Para  secuiidA. 

ships  taken  up  for  the  King's  service,  for  their  losses  in  the  No.  50. 
the  same,  may  be  considered ;  and  that  mariners  may  have 
the  like  wages,  as  archei*s  have."     The  answer  is,  "  It  shall 
be  as  it  hath  been  used." 

These  petitions,  though  stiled  in  the  record  the  petitions  of 
the  Commons,  as  having  probably  begun  in  that  House,  were 
really  the  acts  of  both  Houses ;  otherwise  they  could  not  have 
been  offei^ed  to  the  King  in  a  parliamentary  way  :  for  the  an- 
tient  method  of  passing  bills  was,  that  the  matter  of  the  bill 
was  tendered  to  the  Crown  for  the  royal  assent  by  both  Houses 
in  form  of  petitions ;  and  according  to  the  answers  from  the 
throne,  they  passed  into  laws  or  were  rejected. 

I  cannot  but  observe,  that  when  we  see  every  branch 
of  the  legislature  speaking  of  the  subject  of  pressing  in  the 
manner  they  do  in  these  petitions  and  answers,  it  is  not 
easy  to  conceive,  that  the  legality  of  the  practice  was  then 
questioned.     It  is  plain  at  least,  that  it  was  in  those  early 

*  The  citations  from  Cotton  have  been  found  to  agree  with  the  record. 
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20  B.  III. 
(5  Byiu.  815.) 
Ad  Bligeudum 
A  Capiendum. 


(5  Rym.  816.) 


1  R.  11. 
(7  Ryin.  Ife.) 
Ad  Arostiindum 
&  C&piendum. 


15  R.  II. 

(7  Uyni.  718.) 


(See  also  7  Rym. 
1!'5,  891,  458, 
601,5C>4,  506, 
507,  780,  8S9.) 


(7  Rym.  718.) 


8H.  V. 

(9  Rym.  288.) 


(See  also  9  Rym. 
91,  104,  144, 
310.) 


times  treated  in  Parliament  as  an  ancient  |and  well-known 
usage. 

I  come  now  to  the  commissions  and  mandatory  writs  I 
spake  of.  I  will  cite  a  few  from  Rymer's  Foedera,  out  of  a 
great  number  of  the  like  kind  which  may  be  met  with  in  that 
vahiable  collection  of  public  records. 

William  Barret,  commander  of  the  ship  Julian,  had  a  com- 
mission to  make  choice  of  and  take  up  in  the  counties  of 
Kent,  Essex,  Surry,  and  Sussex,  as  well  within  liberties  as 
without,  36  mariners,  and  to  put  them  on  board  his  ship,  in 
order  to  proceed  with  the  Prince  of  Wales  on  an  expedition 
to  Gascony*. 

The  like  commissions  were  given  at  the  same  time  to  the 
commanders  of  seven  other  ships  for  manning  their  respective 
vessels  for  the  same  service. 

There  is  a  commission  to  John  Orewell,  one  of  the  King's 
Serjeants  at  aims,  to  arrest  and  take  up  60  able  mariners  in 
the  Thames  and  Medway  and  parts  adjacent,  as  well  within 
liberties  as  without,  and  to  cause  them  to  be  at  Sandwich 
within  15  days  for  the  King's  service. 

John  Eliiigham,  a  serjeant  at  arms,  is  impowered  to  arrest 
and  take  up  in  the  counties  of  Somerset,  Gloucester,  Bristol, 
Devon  and  Cornwal,  and  in  South  Wales,  as  well  within 
liberties  as  without,  so  many  ships,  barges,  and  other  vessels 
and  also  mariners  sufficient  for  manning  them,  as  should  be 
found  sufficient  for  an  expedition  to  Ireland  under  the  King's 
uncle  the  Duke  of  Gloucester ;  and  all  sheriffs,  mayors,  bailifPs, 
masters  of  ships  and  mariners  are  required  to  be  assisting  to 
him  in  that  ser\'ice. 

In  the  same  year  the  like  commissions  issued  to  two  other 
Serjeants  at  arms  for  the  same  service,  in  Wales,  Ireland, 
Lancashire,  and  Cheshire  t. 

John  Kingston,  commander  of  the  ship  Katherine,  is  com- 
missioned by  himself  or  deputies  to  arrest  and  take  up,  as  well 
within  liberties  as  without,  as  many  mariners  as  should  be 
necessary  for  manning  his  ship,  and  to  put  them  on  board  for 
the  King's  service:  and  all  sherifis,  mayors  Ac.  are  required 
to  be  assisting  to  him  in  that  service. 

*  See  Madoxs  Hist,  of  the  Exchequer  262.  in  NotUy  y,  a  writ  to  the 
sheriff  of  Kent  for  the  like  service  ;  Eligi  facim  60  nautoM  «5'c.  9  £.  II. 
t  (iSee  the  editor's  note  at  the  end  of  this  argument,) 
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Commissions  went  at  the  same  time  to  six  commanders  of  (^  ^J™-  239.) 
other  vessels,  for  manning  their  respective  vessels  in  the  same 
manner  and  for  the  same  service. 

A  mandatory  writ  issued  directed  to  Thomas  Collefife  Serjeant  21  h.  vi. 
at  arms,  and  to  Ralph  Ingoldeshy,  and  to  the  customers  of  the 
port  of  Sandwich,  and  of  every  port  from  thence  to  Southamp- 
ton, requiting  them  to  arrest  and  take  up  for  the  King's  service  (SaeAiaoioBym. 
all  and  singular  ships,  barges,  and  other  vessels  capahle  of 
transporting  men  or  horses,  of  what  burden  soever ;  and  also 
all  masters  and  mariners  who  could  be  found  in  any  of  the 
ports  mentioned  before,  and  to  put  the  said  masters  and 
mariners  on  board  the  said  vessels  for  an  expedition  to  the 
Dutchy  of  Aquitain ;  any  royal  letters  of  licence  theretofore 
granted  to  any  person  or  persons,  or  any  other  matter  not- 
withstanding ;  and  all  sheriffs,  mayors,  and  other  ofiicers  are 
required  to  be  assisting  to  them  in  that  service. 

At  the  same  time  the  like  writs  issued  to  the  customers  and  (ii  Rym-  ss.) 
other  officers  of  almost  all  the  port-towns  in  the  kingdom. 

There  is  a  commission  to  the  master  and  purser  of  the  Mary  14  e.  iv. 
Grace  impowering  them  to  arrest  and  take  up,  as  well  within 
liberties  as  without,  wheresoever  they  could  be  found,  as  many  §*J,*^^x 
mariners  as  should  be  sufficient  for  manning  their  vessel,  and 
to  put  them  on  board  at  the  King's  wages  and  for  his  service. 

At  the  same  time  the  like  commissions  issued  to  four  other  (u  i^.  848.) 
masters  for  manning  their  respective  ships  in  the  same  manner. 

The  like  commissions  to  masters  of  six  vessels.  is  b.  rv. 

_,,.,,  .        ,  .  (12Rym.  4, 5.) 

The  like  to  eleven  masters  in  the  same  form.  20  e.  iv. 


I  will  now  mention  a  few  precedents  of  another  sort ;  which, 
because  they  relate  in  great  measure  to  one  and  same  service, 
I  will  place  together,  to  avoid  as  much  as  possible  a  needless 
repetition  in  matters  of  form. 

These  are  either  special  commissions  for  commanding  fleets 
or  squadrons  intended  for  certain  expeditions  mentioned  in  the 
commissions ;  or  the  genei-al  commissions  conferring  the  whole 
admiralty- jurisdiction  with  the  rights  of  admiralty,  whether  to 
one  person  under  the  stile  of  High  Admiral  or  to  two  under 
the  character  of  Admirals  of  the  north  and  west.     Which 

latter 


(12  Ryni.  189, 
140.) 
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latter  was  the  usual  manner  of  conferring  the  admiralty- 
jurisdiction  before  the  office  of  Lord  High  Admiral  of  England 
came  much  in  use. 

8  H.  V.  As  to  the  special  commissions,  Sir  William  Bardolph  was 

(10  Bym.  68.)  .  \  •  '      .  ^ 

appointed  admiral  of  a  fleet  then  intended  to  be  fitted  out ; 

BUgendi&Ca-      his  commission  impowereth  him  among  other  things  to  make 
pittudi.  .  ^  ©  o 

choice  of  and  take  up  for  the  King's  service  a  suflicient  number 

of  mariners  and  others,  and  to  put  them  on  board  the  fleet, 

and   to  punish   and   chastise  such  mariners  who  should   be 

disobedient  or  refractory  in  that  respect. 

5  H.  vii.  The  Lord  Willouehby  de  Broke  was  appointed  commander 

(12  Rym.  455.)  t>      J  rr 

in  chief  of  the  fleet  and  army  then  intended  for  an  expedition 
to  France;  he  hath  the  same  powers  with  regard  to  the 
manning  the  fleet  as  Sir  William  Bardolph  had. 

*i?iiym.*  484.)  Sir  Robert  Poyntz  is  appointed  to  command  the  fleet  in  the 

absence  of  the  Lord  Willoughby,  and  hath  the  same  powers 
with  regard  to  manning  the  fleet. 

*^  ^^**-   «« .  Sir  Martin  Frobusher  had  a  commission,  which,  after  re- 

16Kym.  22.)  ,   .  .  j  . 

citing  that  the  command  of  a  small  squadron  intended  against 
the  Spaniards  in  the  West  Indies  had  been  given  to  him,  goeth 
on  thus,  "  We  therefore  let  you  to  wit  that  we  have  autho- 
rized and  appointed,  and  by  these  presents  do  give  full 
power  and  authority  unto  the  said  Sir  Martin  Frobusher,  and 
to  his  suflicient  deputy  or  deputies,  wheresoever  he  shall  have 
need,  to  press  and  to  take  up  for  our  service,  to  the  furniture 
of  such  ships  as  are  committed  to  his  charge,  in  any  place 
upon  our  coasts  of  England  or  Ireland,  any  mariners,  soldiers, 
gunners,  or  other  needful  artificers ; "  and  then  requireth  all 
justices  and  other  officers  to  be  assisting  to  him  in  the  premises. 

I  would  not  be  understood  to  say,  that  all  commanders  of 
fleets  or  squadrons  for  special  services  have  had  the  same 
powers  as  those  I  have  mentioned.  The  truth  is,  the  greater 
number  of  these  special  commissions,  which  I  have  met  with, 
and  those  too  of  the  latest  date,  are  silent  as  to  that  point. 
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I  ooni«^  now  to  the  general  commissions  conferring  the  whole 
admiralty-jurisdiction  and  the  rights  of  admiralty. 

And  those  I  have  met  with,  though  I  apprehend  they  all 
agree  in  substance  with  regard  to  the  present  question,  yet 
differ  a  little  in  point  of  form. 

In  the  10th  E.  III.  and  in  the  12th  of  the  same  reign,  the  ioe.  tit. 

(4  Rym.  727.) 

admirals  (for  at  that  time  there  were  two,  one  for  the  north,  12  e.  iii. 
the  other  for  the  west)  are  impowered  to  make  choice  of,  as  83, 84.)' 
well  within  liberties  as  without,  able-bodied  men  fit  for  the 
service,  and  to  put  them  on  board  the  fleet.  The  word  Elv- 
gendi,  made  use  of  in  these  commissions,  is  the  word  used  to 
the  same  purpose  about  that  time  in  all  the  commis^dons  for 
pressing  for  the  land-si'rvice,  which  was  then  likewise  practised. 
You  have  the  word  in  relation  to  the  land-service  in  the  statute 
of  the  18  E.  III.  Stat.  2,  c.  7.  "Men  of  arms,  hoblers  and 
archers,  chosen  to  go  in  the  King's  service  out  of  England, 
shall  be  at  the  King's  wages  from  the  day  that  they  depart 
out  of  the  counties  where  they  were  chosen  till  their  return." 

In  the  50th  E.  III.  the  admirals'  commissions,  with  regard   «)  e.  11  i. 

,  ^^  .  .      1  r  (7  Rym.  127, 

to  this  matter,  run  thus,  "  isecnon  naves  <s  naviculas  guernnas,  128.) 
quot  neccssarise,  cujuscumque  portagii  fuerint,  quotions  necesse 
fuerit,  cougregandi ;  &  marinarios  &  alios  pro  navibus  &  navi- 
culis  illis  necessaries  eligendi,  capiendi,  &  in  eisdem  ponendi ;  & 
hujusmodi  marinarios  qui  rebelles  vel  contrarientes  fuerint 
in  hac  parte,  debits  compescendi  &  castigandi ;  &  omnia  alia, 
quae  ad  officium  admiralli  pertinent  in  hac  parte,  faciendi  & 
exercendi :  prout  de  jure  &  secundum  legem  maritimam  fuerit 
faciendum." 

And  all  sherifls,  mayors,  bailiffs,  ministers,  owners  of  ships, 
masters  and  mariners  are  required  to  be  aiding  and  assisting 
to  them  in  the  premises. 

The  Admirals'  commissions  run  exactly  in  the  same  1  R.  ti. 

.  .  ^  (7  Rym.  171.) 

form. 

So   doth  Thomas  of  Lancaster's  commission  of  High  6  h.  iv. 

(8  Rym.  888.) 

Admiral. 

So  doth  the  Earl  of  Warwick's  commission  of   High   49H.  vi. 

.,     .      ,  ®       (11  Rym.  tJ7'.».) 

Adnural. 

And  so  doth  the  Duke  of  Richmond's.  i7  n.  viii 

(14  Rym.  42.) 

The  Lord  Seymour's  commission  of  High  Admiral  expresseth   i  b.  vi. 
the  matter  a  little  differently  :  the  words  are,  "  Ac  ad  nautas  &  ^i^^^'  ^^* 

maiinarioB 
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roarinarios  ac  alios,  pro  omnibus  &  singulis  navibus  et  naviculis 
condncendum  &  gubernandum  necessarios,  eligendom,  capien- 
dum  &  apprehendendum,  atque  eosdem  in  dictis  navibus  & 
naviculis  ponendum  <fe  retinendum." 

—*«?"*  ^^^  ^^  *^®  same  year  the  Lord  Seymour  had  another  oommiasion 

in  fuller  terms,  with  all  the  jurisdictions  and  rights  of  admi- 
ralty particularly  enumerated  and  set  forth  at  large :  the  words 
with  regard  to  the  present  matter  are,  "  Et  insuper  tam  naves 
&  naviculas  guerrinas  quam  quascumque  alias  naves  &  naviculas 
seu  vasa  quaecumque,  pro  quibuscumque  viagiis  et  negotiis  nos- 
tris  vel  expeditione  eorumdem ;  necnon  navigeros  sive  pilotas,  ac 
navium  maglstros,  nautas,  naucleros,  vibrellatores  sive  bombar- 
diatores  et  marinarios  ac  alias  personas  quascumque,  pro  navibus 
et  naviculis  seu  vasibus  hujusmodi  aptos  &  idoneos,  de  tempore 
in  tempus  quotiens  necesse  f uerit,  ubique  locorum  infra  regna  & 
dominia  nostra  prsedicta,  tam  infra  libertates  quam  extra,  con- 
gregandum,  deligendum,  retinendum,  capiendum,  arestandum, 
deputandum  <S:  assignandum  absque  interruptione  seu  impedi- 
mento  per  quemcumque  alium  in  contrarium,  fiendo ;  cum  pleni 
jurisdictione  &  protestate  ad  exequeiidum  omnia  alia  &  singula 
qufe  in  ea  parte  per  magnum  admirallum  nostrum  &  prsefectum 
generalem  classis  &  marium,  jure  fieri  debent,possint,  vel  solent." 

3  E.  VI.  The  Earl  of  Warwick  had  a  commission  of  Hififh  Admiral 

m  the  same  form. 

ifljHc.  I.  And  so  had  the  Duke  of  Buckingham.* 

And  now,  when  I  consider  these  precedents,  not  fetched  from 
dark,  remote,  and  unsettled  times,  but  running  uniformly 
through  a  course  of  many  ages,  all,  as  I  conceive,  speaking  to 
the  same  purpose,  though  in  different  forms  of  expression; 
some  for  making  choice  of,  others,  and  those  the  much  greater 
number  and  of  the  latest  date,  for  making  choice  of  and  taking 

*  The  Earl  of  Northumberland's  commission,  in  the  time  of  King  Charles 
the  first,  is  silent  vfith.  regard  to  these  powers  ;  and  I  am  inclined  to  think 
they  were  not  inserted  in  any  commission  in  the  latter  part  of  that  reign. 
But  that  matter  is  sufficiently  accounted  for  towards  the  end  of  this  argument. 

The  High  Admirals  since  the  restoration  have  had  all  the  powers  for  press- 
ing conferred  upon  them,  in  as  full  a  manner  as  in  any  of  the  commissions  I 
have  cited ;  and  nearly  in  the  same  terms  as  in  Lord  Seymours  second  com- 
mission. And  during  such  commissions,  whenever  an  impress  hath  been  or- 
dered, it  hath  been  by  warrants  from  the  High  Admiral.  But  when  that 
office  hath  been  put  in  commission  the  same  service  hath  been  constantly  car- 
ried on  by  warrants  from  the  admiralty-board,  grounded  on  orders  made  from 
time  to  time  by  the  King  in  Council,  as  the  exigency  of  affairs  hath  required. 

up. 
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np,  or  for  arresting,  pressing  and  taking  up  mariners,  and 
putting  them  on  board  for  the  public  service : — when  I  consider 
these  precedents  with  the  practice  down  to  the  present  time,  I 
cannot  conceive  otherwise  of  the  point  in  question,  than  that 
the  Crown  hath  been  always  in  possession  of  the  prerogative 
of  pressing  mariners  for  the  publick  service.  Which  preroga- 
tive hath  been  carried  into  execution,  as  well  by  virtue  of 
special  commissions,  issued  as  the  exigency  of  affairs  required, 
as  by  the  persons  who  from  time  to  time  have  been  intrusted 
with  the  whole  admiralty-jurisdiction. 

And  indeed  the  words,  touching  the  manning  the  fleet,  im- 
powering  the  admirals  to  do  and  execute  all  other  matters  and 
things  touching  that  service  which  belong  to  the  office  of 
admiral,  seem  to  imply  either  that  those  powers  were  deemed 
to  be  inherent  in  the  office,  or  that  they  had  been  constantly 
by  express  words  in  the  commissions  annexed  to  it. 

To  this  purpose  I  will  mention  a  very  remarkable  trans- 
action in  the  Parliament  of  the  7th  and  8th  H.  IV. 

Complaint  was  made  in  Parliament,  that  the  sea-service  had 
been  greatly  neglected,  and  that  depredations  were  daily  com- 
mitted. To  remedy  this  evil  a  very  extraordinary  expedient 
was  offered,  to  which  the  necessity  of  the  King's  affairs  obliged 
him  for  the  present  to  submit.  It  was,  that  the  naval  force 
of  the  kingdom  should,  for  a  time^  be  put  under  the  direction 
of  the  mercliants  themselves. 

Accordingly  an  act  passed,  that  the  merchants  should  have 
the  keeping  of  the  seas  from  the  first  day  of  May  14Q6  to 
Michaelmas  1407  :  and  to  defray  the  expence  of  this  service 
they  were  to  be  in  titled  by  writs  of  privy-seal  to  certain  duties 
mentioned  in  the  record,  as  I  find  it  abridged  by  Cotton.  cott.  452, 458. 

Rot.  Pari'.  8  H. 

Among  other  provisions  touching  this  matter,  it  was  en-  jjo.  26.*  ^^'  ^ 
acted,  that  the  merchants  should  name  two  persons,  one  for 
the  noi*th  and  the  other  for  the  south,  who  by  commission 
should  have  the  like  powers  as  other  Admirals  have  had.  n  .  2  . 

In 
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In  pursuance  of  this  act,  Nicholas  Blackbam  was  named  by 
the  merchants  for  the  north,  and  Richard  CKdei'OW  for  the 
south. 

One  might  reasonably  hope,  that  no  powers  deemed  illegal 
or  oppressive,  no  powers  hurtful  to  trade  or  grievous  to  the 
mariners,  should  be  insei-ted  in  the  commissions  of  admirals 
nominated  by  the  merchants  :  but  it  happeneth  that  Blackburn's 
commission  is  extant,  and  runneth  in  the  very  words  of  those 
I  have  cited  from  the  50th  of  E.  III.  to  the  17th  of  H.  VIII. 

8  Rym.  489.  You  have  it  in  Rymer.     It  recited  the  act  of  Parliament, 

and  that  Blackburn  had  been  nominated  by  the  merchants  for 
the  north,  and  then  goeth  on  in  the  usual  form  impowering 
him  to  make  choice  of,  take  up  and  put  on  board  such  mari- 
ners and  othere  as  sliall  be  found  necessary  for  the  service, 
and  to  punish  and  chastise  such  as  shall  be  disobedient  and 
refractory  in  that  behalf. 

The  commission  was  to  continue  as  long  as  the  merchants 
should  have  the  keeping  of  the  seas ;  which  indeed  was  not 
long  ;  for  before  that  Parliament  rose,  this  novelty  came  to  an 
end,  the  merchants  were  eased  of  a  service  they  were  found  to 
8Pyw»- *w.  be  very  unequal  to,  their  admirals*  commissions  dropped,  and 
tlie  whole  direction  of  the  marine  returned  to  its  proper 
channel. 

I  think  it  may  safely  be  inferred  from  this  record,  that  in 
the  judgment  of  those  times,  and  in  a  concern  of  the  merchants 
themselves,  the  practice  of  manning  the  navy  by  the  methods 
mentioned  in  these  commissions  was  esteemed  to  be  necessary 
for  the  service  and  a  branch  of  a<lmiral  jurisdiction.* 

I  come  now  to  the  statutes  which  speak  of  this  matter. 

And  I  do  admit,  that  I  know  of  no  statute  now  in  force, 
which  directly  and  in  express  terms  impowereth  the  Crown  to 
press  mariners  into  the  service  :  and  admitting  that  the  pre- 
rogative is  grounded  on  immemorial  usage,  I  know  of  no 
necessity  for  any  such  statute ;  for  let  it  be  remembered, 
that  a  prerogative  grounded  upon  general  immemorial  usage 


•  The  Parliament  Roll  plaoeth  this  Parliament  in  the  8th  of  H.  IV., 
whtMoaa  Kynier,  Dugdale,  and  the  printed  Btatutes  place  it  in  the  7th.  It 
wic-*,  tu  8i)eak  in  incnlem  language,  a  Parliament  of  the  7th  and  8th  of  that 
reign ;  it  began  iu  the  7  th  and  ended  in  the  8th. 

not 
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not  inconsistent  with  any  statute,  nor  repugnant  to  the  pnbliek 
utility,  is  as  much  part  of  the  law  of  England,  as  statute-law. 
You  wUl  be  pleased  to  carry  this  observation  too  along  with 
you,  that  the  statutes,  which  mention  pressing  as  a  practice 
then  subsisting  and  not  disallowed,  are  at  least  an  evidence  of 
the  usage,  if  they  go  no  farther,  I  mean  if  they  do  not  amount 
to  a  tacit  approbation  of  it. 

For  it  is  hard  to  conceive,  that  the  legislature  should 
frequently  mention  a  practice  utterly  illegal,  and  repugnant 
to  the  principles  of  the  constitution  as  subsisting,  without 
some  mark  of  disapprobation. 

The  first  statute  I  have  met  with  is  that  of  the  2  R.  II.  c.!*"'"^^' 
St.  1.  c.  4.     It  is  an  act  against  mariners  dest  rting  the  ser- 
vice ;  not  to  be  met  with  in  the  later  editions  of  the  Statutes 
at  Large,  which  give  us  only  the  title  of  this  act,  with  a  note 
that  it  is  altered  by  the  18th  H.  VI.  and  5th  Eliz. 

It  is  however  still  in  force,  and  as  such  is  inserted  by  Rastal 
in  his  abridgment  under  title  Mariner  No.  1.  My  woHhy 
friend  Mr.  Cay  hath  likewise  inserted  it  in  his  abridgment  under 
title  Seaman  No.  1.  I  will  give  you  the  words  of  the  act  as 
far  as  concemeth  this  point,  as  1  find  it  in  an  edition  of  the 
Statutes  at  Large*  ending  with  the  last  year  of  H.  VII. 
"  Item  because  that  divers  mariners,  after  that  they  be  arrested 
and  retained  for  the  King's  service  upon  the  sea  in  defence 
of  the  realm  and  thereof  have  received  their  wages,  do  flee 
out  of  the  said  service  without  licence  of  the  admirals  or  their 
lieutenants — It  is  ordained  and  established.  That  all  those 
mariners,  which  from  henceforth  shall  do  in  such  manner, — 
shall  be  holden  to  restore  to  our  said  Sovereign  Lord  the 
King  the  double  of  that  they  have  taken  for  their  wages, 
and  nevertheless  shall  have  one  year's  imprisonment  without 
being  delivered  by  mainprise,  bail,  or  by  other  way." 

The  act  then  goeth  on  to  direct  how  fugitive  mariners 
shall  be  apprehended  and  dealt  with  ;  and  concludeth  with  this 
clause,  *'And  like  punishment  shall  be  made  of  Serjeants  of 
arms,  masters  of  ships  and  all  others  that  shall  be  attainted 

*  It  is  likewise  in  a  collection  of  the  Statutes  at  Large,  called  Rastal  s 
Statutes,  printed  1618,  and  in  an  old  collection  of  the  statutes  called  the  Great 
Book  of  Statutes  ;  and  in  every  edition  antecedent  to  Pulton's  in  1618. 
(It  is  now  printed  in  several  of  the  modem  editions  of  the  Statutes.) 

before 
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before  the  admiral  or  his  lieutenant  aforesaid,  that  they  have 
any  thing  taken  of  the  said  mariners  for  to  suffer  them  to  go 
at  large  out  of  the  said  service  after  that  they  have  been 
arrested  for  the  same  service." 

You  will  be  pleased  to  observe  that  the  word  arrest,  twice 

w^\  in  this  act,  is  made  use  of  in  the  precedents  I  cited  of  the 

1st  and  15th  of  this  very  reign,  and  in  most  of  those  of  later 

CJ*^/  V}:        date :  it  is  likewise  used  in  ten  other  commissions  in  the  same 

4fi8,  501,  604, 

789, 889.)  reign   touching   this   very   service,   all    likewise  directed  for 

execution  to  Serjeants  at  arms,  which  for  brevity-sake  I  have 
omitted. 

So  that  if  it  be  asked,  who  are  the  persons  subjected  to  the 
penalties  of  this  act  ?  it  must  be  answered,  mariners  arrested 
and  taken  into  the  service  by  virtue  of  commissions  from  the 
Crown,  in  case  of  their  desertion ;  and  serjf ants  at  arms, 
masters  of  ships  and  others  executing  such  commissions,  who 
for  lucre  shall  suffer  them  to  go  at  large  after  such  arrests. 

Maiiners  indeed  were  not  subject  to  the  penalties  of  this 
act,  unless  they  had  received  wages.  But  might  not  a  mariner 
so  arrested  have  reasonably  said,  I  was  compelled  against  law 
into  the  service,  I  did  my  duty  while  I  continued  in  it,  and 
dearly  earned  the  wages  I  received;  Might  not  a  mariner 
have  said  this,  and  much  more,  upon  a  supposition  of  the 
illegality  of  an  impress  ?  Certainly  he  might.  But  you  see 
mariners,  though  taken  into  the  service  by  compulsion,  are  by 
this  act  made  liable  to  pecuniary,  and  corporal  punishment 
too,  in  case  of  desertion. f  This  doth  more  than  imply  the 
legality  of  such  compulsion. 

It  may  possibly  be  objected,  that  the  word  retained  is  used  in 
the  act,  and  that  a  retainer  implieth  a  mutual  contract  for  some 
service  to  be  done.  It  may,  when  it  standtth  alone,  have  re- 
ceived that  sense  in  modern  language,  but  in  strict  propriety 
it  meaneth  nothing  more  than  the  taking  a  person  into  some 
service  ;  and  this  is  in  truth  the  act  only  of  the  person  retaining 
or  taking :  and  therefore  when  I  see  the  word  retained  con- 

t  See  Statuta  dr  Offirw  Advtiralitath  Avglue^  published  by  Dr. 
Simpson  in  the  year  1743.  at  the  end  of  Clark's  PrarU  Suprenne  Curiai 
Admfralitatia—Artic\e&  ]  0, 37,  39  ;  and  the  learned  doctor  s  notes  on  thoee 
articles  touching  ships  and  mariners  pressed  into  the  King's  service. 

nected 
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nected  with  one,  which  hath  no  other  meaning  in  the  English 
tongue  than  what  carrieth  with  it  the  idea  of  compulsion,  I 
cannot  conceive  that  the  legislature,  speaking  of  persons 
arrested  and  retained,  should  mean  no  other  than  persons 
taken  into  the  service  with  their  own  consent. 

That  there  was  a  practice  then  subsisting  of  taking  mariners 
into  the  service  by  compulsion  cannot  be  denied  :  the  Parlia- 
ment could  not  be  ignorant  of  it.  Is  it  possible  then  to 
imagine,  that  they  could  use  a  word  which  manifestly  signifieth 
compulsion,  and  yet  mean  nothing  more  than  a  mutual  con- 
tract! Besides,  it  cannot  be  conceived,  that  Serjeants  at  arms, 
who,  as  I  before  observed,  were  the  persons  about  that  time 
usually  employed  in  the  service  of  pressing,  could  be  expresly 
and  by  name  subjected  to  the  penalties  of  the  act,  if  no 
mariners  but  such  as  voluntarily  entered  into  the  service  were 
comprehended  in  it. 


The  next  act  is  that  of  the  2d  &  3d  Ph.  and  Mar.  which   2. 8  Ph.  A.  Mar. 

o.  10. 

layeth  a  penalty  on  watermen  plying  between  Gravesend  and 
Windsor,  who,  to  speak  in  the  language  of  the  act,  in  the  time 
of  pressing  by  commission  for  the  service  of  the  Grown  upon 
the  sea,  do  willingly  and  obstinately  withdraw,  hide  and  convey 
themselves  into  secret  places  and  out-corners ;  and  after,  when 
such  time  of  pressing  is  over-passed,  return  to  their  employ- 
ments. 

This  provision,  it  is  true,  extendoth  only  to  watermen  on  4,  6  A.  c  19. 
the  Thames,  and  may  be  considered  as  one  of  the  many  whole- 
some regulations  those  persons  are  brought  under  by  this  act : 
and  it  is  mentioned  in  that  light  in  an  act  passed  in  the  late 
Queen's  time.  But  at  the  same  time  it  sheweth  that  com- 
missions for  pressing  were  then  in  use  :  and,  in  my  opinion,  it 
likewise  supposeth  the  legality  and  utility  of  such  commissions, 
and  that  these  people  are  the  objects  of  them  ;  otherwise  why 
are  they  subjected  even  to  the  slightest  punishment  for  abscond- 
ing at  the  time  of  the  execution  of  those  commissions  ) 

The  acts  which  come  next  to  be  considered  are  some  made 
since  the  revolution ;  a  mast  auspicious  period  !  when  the 
principles  of  liberty  were  well  understood,  and  most  gloriously 
asserted. 

These 
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These  are  the  7th  &  8th  of  King  William,  the  2d  &  3d, 
and  the  4th  &  5th  of  the  late  Queen. 

7  &  8  w.  iiL  The  first  is  intitled,  An  act  for  the  increase  and  encourage- 

ment  of  seamen. 

Beet.  15.  It  enacteth,  among  other  things,  that  licences  may  be  given, 

by  his  Majesty,  or  the  Lord  High  Admiral,  or  Commissioners 
of  Admiralty,  to  any  landmen  willing  to  enter  into  the  mer- 
chants' service ;  which  shall  be  to  them  a  protection  against 
being  impressed  for  the  space  of  two  years. 

Provided  such  landmen  bring  two  credible  persons  to  vouch 
for  them.  But  if  any  person  shall  vouch  for  any  one  as  a 
landman,  who  shall  afterwards  appear  to  have  been  a  seaman, 
he  shall  forfeit  twenty  pounds. 

2  A  8  A.  c  6.  The  2d  &  3d  of  the  late  Queen  is  intitled.  An  Act  for  the 

increase  of  seamen,  and  better  encouragement  of  navigation 
and  security  of  the  coal-trade.  To  these  ends  it  impowereth 
parish -officers  to  bind  out  poor  boys  to  sea  in  the  merchants' 

Sect.  4, 5.  service  ;  and  enacteth,  that  boys  so  bound  out  shall  not  be 

compelled  or  impressed  or  permitted  to  enter  into  the  service 
of  the  Crown  at  sea  till  they  attain  their  age  of  eighteen,  and 
that  certificates  of  such  binding  shall  be  transmitted  by  the 
collectors  of  the  respective  ports  to  the  Admiralty ;  and  that 
thereupon  such  protections  shall  be  made  for  such  apprentices 
without  fee  or  reward. 

Beet.  15.  And,    for   encouraging   other   persons   to   bind  themselves 

apprentices  in  the  merchants'  service,  it  farther  enacteth,  that 
persons  so  binding  themselves  shall  not  be  compelled  or  im- 
pressed into  the  service  of  the  Crown  for  three  years  from  the 
time  of  such  binding,  and  that,  upon  certificates  of  such  bind- 
ing from  the  collectors  of  the  respective  ports,  the  Admiralty 
shall  grant  protections  without  fee  or  reward. 

Beet.  20.  And,  for  encouraging  the  coal-trade,  it  farther  enacteth, 

that  during  the  war  there  shall  be  allowed  to  every  vessel 
employed  in  that  trade,  besides  the  master,  mate,  and  car- 
penter, one  able  seaman  for  every  one  hundred  tun  of  the 
vessel,  not  exceeding  thi'ee  hundred  tun,  free  from  impressing. 

4,  5  Ann.  c.  19.         The  4th  &  5th  of  the  late  Queen  reciteth  that  clause  in 

8.  17. 

the  act  of  the  2d  &  3d,  which  exempted  voluntary  apprentices 
for  three  years,   and  saith,  "  Whereas   such   exemption  for 

three 
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three  jrears,  which  was  intended  for  the  encouragement  of 
landmen  to  bind  themselves,  hath  been  manifestly  abused  for 
the  exempting  and  protecting  of  seamen  from  the  service,  to  the 
great  hindrance  and  prejudice  of  her  Majesty's  sea-service ;  be 
it  therefore  enacted  and  declared,  that  no  person  or  persons 
of  the  age  of  eighteen  years  shall  have  any  exemption  or 
protection  from  her  Majesty's  sea-service,  who  shall  have 
been  in  any  sea-service  before  the  time  they  bound  them- 
selves, any  law  or  statute  to  the  contrary  notwithstanding."! 

Let  us  now  take  a  short  view  of  these  acts. 

Persons  under  certain  special  qualifications  are  exempted 
from  being  impressed. 

To  that  end,  in  one  case,  licences  are  to  be  granted  by  his 
Majesty  or  from  the  Admiralty,  but  under  proper  cautions  to 
prevent  abuses. 

In  other  cases  certificates  are  to  be  returned  from  the  chief 
officers  of  the  ports,  and  protections  thereupon  granted  with- 
out fee  or  reward. 

And  in  every  case  these  exemptions,  as  they  are  confined  to 
persons  under  certain  limited  qualifications,  so  are  they  limited 
too  in  point  of  time,  and  withal  given  by  way  of  encouragement. 
And  lastly,  the  extending  the  benefit  even  of  a  temporary 
exemption  beyond  the  original  intent  of  the  legislature  is  de- 
clared to  be  an  abuse,  and  an  abuse  tending  to  the  great  hind- 
rance and  prejudice  of  her  Majesty's  sea-service. 

Do  not  these  things  incontestably  presuppose  the  expedi- 
ency, the  necessity,  and  the  legality  of  an  impress  in  general  ? 
If  they  do  not,  one  must  entertain  an  opinion  of  the  legislature 
acting  and  speaking  in  this  manner,  which  it  will  not  be  decent 
for  me  to  mention  in  this  place. 

For  the  very  notion  of  an  exemption,  when  granted  by 
statute  to  particular  persons,  and  this  too  by  way  of  encourage- 
ment, implieth,  that,  without  such  exemption,  the  parties  in- 
titled  to  the  benefit  of  it  would  by  law  be  liable  to  the  duty  or 

f  N,B,  Other  acts  to  the  like  purpose  which  did  not  occur  to  the  author 
when  this  argument  was  delivered  are,  1  Annse^sess.  1.  c.  16.  s.  2.  6  Annas, 
c.  ]}1.  8.  2.  13  Geo.  II.  c.  17.  a.  1,  2,  3.  and  c.  28.  s.  5.  (See  also  19  Geo.  II. 
c  30.) 

burden 
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burden  which  is  the  subject-matter  of  that  exemption  :  other- 
wise the  statute  doth  nothing,  it  operateth  upon  nothing,  if  no 
legal  duty  or  burden  be  removed  by  it.  And  consequently  the 
granting  exemptions  to  seamen  under  certain  limited  qualifica- 
tions, and  for  a  limited  time  only,  supposeth  that  all  seamen  in 
general,  without  such  exemption,  were  by  law  liable  to  the  duty 
or  burden,  which  is  the  subject-matter  of  that  exemption. 

And  the  many  provisions  the  legislature  hath  made  to  prevent 
abuses  with  regard  to  these  exemptions,  attended  with  a  plain, 
full  and  express  declaration,  that  such  abuses,  namely  the  extend, 
ing  the  benefit  of  exemptions  beyond  the  intent  of  the  legislatui'e, 
tend  to  the  great  hindrance  and  prejudice  of  the  sea-service, 
imply,  that  the  duty  or  burden,  which  is  the  object  of  all  this 
care  and  caution,  is  expedient  and  necessary  to  the  service. 

And  this  burden  is  plainly  an  impress  in  time  of  war. 

Which,  from  the  authorities  I  have  cited,  appeareth  to  me 
to  be  grounded  on  common  and  statute  law ;  in  other  words, 
upon  a  general  immembrial  usage,  allowed,  approved,  and  re- 
cognised by  many  acts  of  Parliament. 

Against  what  I  have  said  it  hath  been  objected,  that  the 
practice  of  pressing  is  inconsistent  with  the  liberty  of  the  sub- 
ject, and  a  breach  of  magna  charta, 

I  readily  admit,  that  an  impress  is  a  restraint  upon  the  natural 
liberty  of  those  who  are  liable  to  it :  but  it  must  likewise  be 
admitted  on  the  other  hand,  that  every  restraint  upon  natural 
liberty  is  not  eo  nomine  illegal,  or  at  all  inconsistent  with  the 
principles  of  civil  liberty.  And  if  the  restraint,  be  it  to  what 
degree  soever,  ap^^eareth  to  be  necessary  to  the  good  and  wel- 
fare of  the  whole,  and  to  be  warranted  by  statute-law,  as  well 
as  immemorial  usage,  it  cannot  be  complained  of  otherwise  than 
as  a  private  mischief  :  which,  as  I  said  at  the  beginning,  must, 
under  all  governments  whatsoever,  be  submitted  to  for  avoiding 
a  publick  inconvenience. 

As  to  magna  chartay  it  is  not  pretended  that  the  practice 
of  pressing  mariners  for  the  publick  service  is  condemned  by 
express  words  in  that  statute:  and  if  it   be  warranted  by 

common 
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common  and  statute  law,  it  cannot  be  shewn  to  be  illegal,  or  bj 
any  consequences  drawn  from  magna  charta ;  in  like  manner 
as  pressing  for  the  land-service  could  not  be  deemed  illegal,  or 
inconsistent  with  the  principles  of  our  constitution,  while  there 
were  temporary  acts  (as  there  were  many  in  the  late  war)  to 
warrant  it. 

Besides,  we  know  that  magna  charta  hath  been  expresly  and 
by  name  confirmed  by  many  acts  of  Parliament,  my  Lord 
Coke  saith  32 ;  and  yet  the  practice  of  pressing  mariners  still 
continued  through  all  ages,  and  was  never,  that  I  know  of, 
once  mentioned  in  any  of  those  acts  as  illegal  or  a  violation  of 
the  great  charter. 

In  a  similar  case,  I  mean  the  practice  of  pressing  soldiers  for  i  s.  iii.  st.  s. 
foreign  service,  there  are  statutes  of  an  early  date,  which,  I  2*5  b.  iil  st.  5. 
conceive,  were  intended  against  it;  though  it  was  practised  °*^' 
long  afterwards.  But  those  acts  extend  only  to  the  case  of 
pressing  for  the  land-service,  not  a  word  do  I  find  in  them 
touching  the  sea-servioe.  One  reason  of  the  difiference,  among 
others,  may  be  that  the  land-service  was  thought  to  be  suf- 
ficiently provided  for  in  ordinary  cases  by  the  military  tenures ; 
and  extraordinary  cases,  cases  of  necessity,  such  as  that  of  a 
foreign  invasion,  were  expresly  excepted.  In  those  cases,  saith 
the  1  E.  Ill,  it  shall  be  done  as  in  times  past ;  which,  we  know, 
was  by  commissions  of  array ;  whereas  no  competent  provision 
was  made  by  law  for  the  ordinary  sea-service.  There  were  no 
naval  services  due  to  the  Crown,  except  those  of  the  cinque 
ports  and  a  very  few  others ;  which,  all  together,  were  too  in- 
considerable to  be  mentioned,  and  bore  no  sort  of  proportion 
to  the  common  exigencies  of  the  publick  in  time  of  war. 

But  there  is  another  objection,  which  deserveth  to  be  con- 
sidered. It  is,  that  temporary  acts  have  from  time  to  time 
been  made  authorising  the  pressing  mariners  for  the  sea-ser- 
vice ;  from  whence  it  is  argued,  that  the  legislature,  which  is 
supposed  to  do  nothing  in  vain,  would  not  have  given  those 
powers  for  a  time,  if  the  King  by  his  prerogative  could  have 
provided  for  the  service  without  the  aid  of  such  temporary 
acts. 

The 
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n^679,  in  The  gentleman  who  had  the  care  of  publishing  Lord  Chief- 

Juhtice  Hale's  History  of  the  Pleas  of  the  Crown  referreth  to 
several  temporary  acts  made  in  t.ie  late  Queen's  time  autho- 
rizing, as  he  supposeth,  the  pressing  of  soldiers  and  mariners. 
I  have  looked  into  all  those  acts.  They  are  solely  for  pressing 
soldiers  and  marines :  not  a  single  word  that  concemeth  the 
pressing  of  mariners  do  I  find  in  any  of  them. 

4,  5  Annn,  There  was  indeed  an  act  made  in  that  reign  for  compelling 

mariners  into  the  service,  by  methods  which,  it  was  then 
thought,  the  prerogative  alone  could  not  warrant.  To  that 
end  it  authorized  and  required  justices  of  the  peace,  and  other 
magistrates,  to  cause  privy  searches  to  be  made  from  time  to 
time  for  mariners,  who,  as  the  act  expresseth  it,  did  lie  hid, 
withdraw,  and  conceal  themselves,  and  to  deliver  them  when 
apprehended  to  conductors  for  the  service  of  the  Crown :  and 
constables  and  other  officers  were,  by  warrants  from  the  ma- 
gistrates, to  make  privy  searches  by  night,  and  were  impowered 
to  enter  houses  and  open  doors  in  execution  of  such  warrants, 
and  were  required  to  give  an  account  of  their  proceedings 
from  time  to  time  to  the  magistrates  on  oath,  and,  in  case  of 
negligence  or  remissness  in  the  premises,  were  subjected  to 
pecuniary  punishments.  This  is  the  substance  of  the  first  nine 
sections  of  the  act;  which  sections,  continuing  in  force  only 
till  the  first  of  March  1706,  are  not  printed  in  the  later  editions 
of  the  statutes  at  large. 

But  it  cannot,  I  conceive,  be  inferred  from  the  new  powers 
given  by  this  act,  that  an  impress  by  commission  from  the 
Crown  or  by  Admiralty-warrants,  which  was  practised  at 
that  very  time,  was  illegal.  All  that  can  be  inferred  is,  that 
the  oi-dinary  methods  then  in  use  were  found  ineffectual ;  and 
thei^efore  the  legislature  had,  for  that  time,  recourse  to  an  ex- 
traordinary one,  for  compelling  into  the  service  those,  who 
could  not  be  come  at  by  the  ordinary  methods ;  those,  who,  in  the 
language  of  the  act,  lay  hid,  withdrew,  and  concealed  themselves. 
And  to  that  end,  civil  magisti*ates  and  civil  oflicers  are  required 
and  authorised  to  do,  what,  in  the  judgment  of  the  legislature, 
without  the  aid  of  that  act,  they  could  not  have  done,  or  at  least 

were  not  compellable  to  do. 

And 
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And  whoever  readeth  and  considereth  the  17th  and  l8th 
sections  of  this  act,  which  I  have  ah'eady  cited  to  another 
purpose,  will  hardly  conceive,  that  that  Parliament  had  any 
doubts  concerning  the  legality  of  an  impress  by  the  ordinary 
methods  of  law. 

Indeed  the  temporary  acts  of  the  16th  and  17th  Car.  I.  ^  }^ll^'^ 
oome  directly  to  the  point.  They  authorized  an  impress  by 
admiralty- warrants  for  a  limited  time:  and  had  temporary 
acts  of  that  kind  been  frequent,  or  had  the  practice  of  pressing 
been  discontinued  from  the  time  of  Charles  the  first,  unless 
when  revived  by  subsequent  temporary  acts,  I  think  what  hath 
been  said  upon  the  foot  of  ancient  precedents  could,  after  all, 
have  had  very  little  weight ;  for  I  freely  declare,  that  ancient 
precedents  alone,  unless  supported  by  modern  practice,  weigh 
very  little  with  me  in  questions  of  this  nature;  I  mean  in 
questions  touching  the  prerogative.  But  we  all  know,  that  the 
practice  of  pressing  by  admiralty-warrants  hath  continued,  now 
near  a  century  since  the  expiration  of  those  acts  of  King  Charles 
the  first,  without  one  statute  of  the  like  kind  to  authorize  it. 

These  acts  of  King  Charles  the  first  do  indeed  shew,  that 
the  prerogative  of  pressing  mariners  into  the  publick  service 
was  at  that  time  doubted  of:  and  whoever  considereth  the 
pecuUar  circumstances  of  that  time,  when  prerogative  had  in 
too  many  instances  been  carried  to  great  lengths,  and  when 
the  nation  was  at  the  very  eve  of  a  civil  war  upon  the  subject 
of  liberty  and  prerogative,  and  considereth  withal  that  a  naval 
force  must  in  all  events,  as  things  then  stood,  be  provided ; — 
whoever,  I  say,  considereth  these  things,  will  not  wonder,  that 
the  prerogative  of  pressing  mariners  should,  at  that  very  cri- 
tical time,  be  called  in  question ;  or  that,  in  order  to  procure 
an  universal  submission  .to  a  measure  necessary  at  that  time, 
the  authority  of  Parliament  should  be  called  in,  in  aid  of  the 
prerogative. 

There  was  a  temporary  act  made  in  this  very  session  for  0.28. 
pressing  for  the  land-service.     It  reciteth  that  a  rebellion  was 
on  foot  in  Ireland,  and  then  declareth,  almost  in  the  words  of 
1  E.  III.  before  cited.  That  by  law  no  man  is  compellable  to 
go  out  of  his  country  to  serve  as  a  soldier,  except  in  case  of 

M  necessity 
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necessity  of  stiddeD  coming  of  strange  enemies  into  the  kingdom, 
or  except  he  was  bound  thereto  by  tenure. 

It  is  worth  observing,  that  no  snch  declaration  saving  the 
rights  of  the  subject  is  to  be  found  in  any  of  the  acts  of  this 
session  for  pressing  mariners :  and  the  different  penning  of 
these  acts,  made  in  the  same  session,  and  touching  cases  of  so 
similar  a  nature,  strongly  intimateth,  that  the  point  was  not, 
even  at  that  critical  time,  thought  equally  clear  in  the  one  case 
as  in  the  other.  The  same  observation  occurreth  with  regard 
to  the  different  penning  of  all  the  acts  of  the  late  qiieen  for 
pressing  soldiers  and  mariners,  and  of  that  for  pressing  mariners; 
the  former  declare,  that  it  was  necessary  at  that  time  of  war 
that  soldiers  and  mariners  should  be  raised  by  the  methods 
prescribed  in  the  acts,  ''By  common  consent  and  grant  in 
Parliament."  These  are  the  words  of  the  acts,  and  they  are 
the  very  words  made  use  of  to  the  same  purp(xse  in  the  25th 
E.  III.  already  cited.  The  latter,  without  any  such  declara- 
tion, barely  impowereth  and  requireth  magistrates  and  other 
peace-officers  to  make  search  for  and  apprehend  mariners,  who 
then  lay  hid,  withdrew  and  concealed  themselves,  and  to  send 
them  into  the  service. 


I  Vol.  rt78. 


Lord  Chief -Justice  Hale,  in  his  history  of  the  pleas  of  the 
Crown,  speaking  of  the  legality  of  pressing,  which  he  indeed 
seemeth  to  doubt  of,  saith,  "  He  that  looks  upon  the  acts 
enabling  pressing  of  soldiers  and  mariners  for  foreign  service 
upon  or  beyond  the  sea,  namely,  17  Car.  I.  c.  12,  25,  26,  may 


The  chapien 
are  lu  km  um- 
bered, thej  a 

6, 23, 26.  saith  he,  "  I  deliver  no  opinion." 


•renjirouni-        think  that  those  times  made  some  doubt  of  it.     But  of  this," 

Dered,  taej  are  ' 


That  learned  man,  you  see,  carrieth  the  inference  from 
these  temporary  acts  no  farther  than  to  render  the  matter 
doubtful ;  and  so  he  leaveth  it.  But  had  he  lived  to  see  the 
practice  of  pressing  mariners  continue  near  a  century  longer, 
and  especially  had  he  seen  this  practice  treated  by  the  legisla- 
ture in  the  manner  the  acts  made  since  the  revolution  treat  it, 
I  think  what  was  then  but  matter  of  doubt  would  have  now 
appeared  to  him  in  a  diffei-ent  light.  I  confess  it  doth  so  to 
me:  for  rights  of  every  kind,  which  stand  upon  the  foot 
of  usage,  gi-adually  receive  new  strength  in  point  of  light 

and 
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and  evidence  from  the  continuance  of  that  usage ;  as  it  implieth 
the  tacit  consent  and  approbation  of  every  successive  age,  in 
which  the  usage  hath  prevailed.  But  when  the  prerogative 
hath  not  only  this  tacit  approbation  of  all  ages,  the  present  as 
well  as  the  former  on  its  side,  but  is  recognized,  or  evidently 
presupposed  by  many  acts  of  Parliament,  as  in  the  present  case 
I  think  it  is,  I  see  no  legal  objection  that  can  be  made  to  it. 

I  make  no  apology  for  the  length  of  my  argument,  because 
I  hope  the  importance  of  the  question  will  be  thought  a  suf- 
ficient excuse  for  me  in  that  respect :  for  it  is  no  more  nor 
less  than,  Whether  the  only  effectual  method  yet  found  out 
for  manning  our  navy  in  time  of  war,  for  raising  that  number 
of  mariners  which  the  legislature  from  time  to  time  declare  to 
be  necessary  for  defending  our  coast  and  protecting  our  trade, 
— ^whether  this  method  be  legal  or  not.  This,  I  say,  is  the 
question:  and  therefore  I  could  not  satisfy  myself  without 
entering  as  far  into  the  merits  of  it  as  I  could. 

And  I  have  delivered  my  opinion  upon  it  without  any 
reserve. 


{y.B.  The  authorities  for  pressing  mariners  for  the  publick 
service,  to  be  found  in  Rymer's  Fcedera,  are  so  numerous,  that 
the  learned  author  purposely  left  many  of  them  uncited  by 
him.  To  some  of  these  in  the  reigns  of  Richard  II,  Henry  V, 
Henry  VI  and  Edward  IV  I  have  referred  in  the  margin  of 
his  argument.  But  as  amongst  the  commissions  and  manda- 
tory writs  cited  in  pages  162  and  163  he  hath  given  none  which 
were  issued  in  the  reign  of  Henry  IV,  I  think  it  not  improper 
to  take  particular  notice  in  this  place  of  two  commissions 
granted  in  that  Ring's  reign.  The  first  of  them  was  issued  in 
the  .12th  year  of  his  reign ;  and  being  a  remarkably  strong 
authority  for  the  practice,  it  deserves  to  be  here  transcribed. 
It  18  in  the  following  form. 

"Rex 
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<«  Bjm.  700.  «  R0X  dilecto  sibi  Roberto  Spellowe  servienti  suo  ad  arma, 

Salutem. 

'^  Scias  quod  assignavimus  te,  tarn  ad  omnes  et  singiilas  naves, 
bargeas,  et  balingeras,  ac  alia  vasa  portagii  triginta  doliorum  et 
ultra,  in  quibuscumque  portubus  et  locis  regni  nostri  Anglise 
inveniri  poterunt,  quam  ad  tot  magistros  et  marinarios,  quot 
pro  gtibematione  navium,  bargeanim,  ballingeraruin  et  vasorum 
preedictorum  necessarii  fuerint,  infra  libertates  et  extra,  pro 
denariis  nostris  prompte  et  rationabiliter  solvendis,  arestandum 
et  capiendum,  et  usque  portum  civitatis  nostrse  Londoniae,  . 

"  Ad  proficiscendum  nobiscum  in  propria  persona  nostra  in 
preesenti  viagio  nostro  versus  partes  transmarinas, 

"  Duci  faciendum, 

^  Et  ad  omnes  illos  quos  in  bac  parte  oontrarios  inveneris  seu 
rebelles  arestandum  et  capiendum,  et  prisonis  nostris  manci- 
pandum,  in  eisdem  moraturos  quousque  pro  eorum  deliberatione 
aliter  duxerimus  ordinandum ; 

"  Et  ideo  tibi  prsBcipimus  quod  circa  prsemissa  diligenter 
intendas,  ac  ea  facias  et  exequaris  in  forma  praedicta : 

"  Damns  autem  universis  et  singulis  vicecomitibus,  majoribus, 
ballivis,  constabulams,  ministris,  possessoribus,  magistris  et 
marinariis  navium,  bargearum,  et  balingeramm,  et  aliorum 
vasorum  quorumcumque,  ac  aliis  fidelibus  et  subditis  nostris, 
tam  infra  libertates  quam  extra,  tenore  prsesentium,  firmiter 
in  mandatis,  quod  tibi  in  executione  prsemissorum  pareant, 
obediant,  et  intendant,  prout  decet. 

"  In  cujus  &c. 

^  Teste  Rege  apud  Westmonasterium  Tertio  die  Septembria 

"  Per  ipsum  regem.** 

B7xn.7sa  By  tbe  other,  which  issued  in  the  13th  year  of  the  same 

reign,  John  Drax,  a  serjeant  at  arms,  is  impowei*ed,  by  himself 
and  his  deputies,  to  arrest  and  take  up  one  hundred  mariners 
in  the  county  of  Suffolk,  one  hundred  in  the  county  of  Kent, 
and  thirty  in  the  county  of  Essex.  And  all  sherifiFs,  mayors 
and  other  officers  are  required  to  be  assisting  to  him  in  that 
service.) 

END   OF  THE  REPORT. 
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LNTEODUCTION 

TO  THE 

DISCOURSE     ON    HIGH    TREASON. 

HIGH  Treason  being  an  offence  committed  against  the 
duty  of  allegiance,  it  may  be  proper,  before  I  proceed 
to  the  several  species  of  that  offence  which  will  be  the  subject 
of  this  discourse,  to  consider  from  whom,  and  to  whom  allegiance 
is  due. 

Sect.  1.  With  regard  to  natural-bom  subjects  there  can  Sect.  i. 

«      ,  rT«i  11      •  J      r>t  1^      tt    A*  Natural  allegi* 

be  no  doubt.  They  owe  allegiance  to  the  Crown  at  all  times  anoe. 
and  in  all  places.  This  is  what  we  call  natural  allegiance,  in 
contradistinction  to  that  which  is  local.  The  duty  of  allegiance, 
whether  natural  or  local,  is  founded  in  the  relation  the  person 
standeth  in  to  the  Crown,  and  in  the  privileges  he  deriveth 
from  that  relation.  Local  allegiance  is  founded  in  the  pro- 
tection a  foreigner  enjoyeth  for  his  person,  his  family  or 
effects,  during  his  residence  here ;  and  it  ceaseth  whenever  he 
withdraweth  with  his  family  and  effects.  Natural  allegiance 
is  founded  in  the  relation  every  man  standeth  in  to  the  crown, 
considered  as  the  head  of  that  society  whereof  he  is  bom  a 
member ;  and  on  the  peculiar  privileges  he  deriveth  from  that 
relation,  which  are,  with  great  propriety,  called  his  birthright. 
This  birthright  nothing  but  his  own  demerit  can  deprive  him 
of;  it  is  indefeasible  and  perpetual :  and  consequently  the  duty 
of  allegiance,  which  ariseth  out  of  it,  and  is  inseperably  con- 
nected with  it,  is  in  consideration  of  law  likewise  unalienable 
and  perpetual. 

The  merits  of  Dr.  Storey's  case,  in   point  of  substantial   Dy.  2<»8.  pi.  29. 
justice,  turned  singly  upon  the  doctrine  of  natural  allegiance ;  cS^^Aa 
and  in  a  very  modem  case  *  this  doctrine  was  treated  by  the   ^*  ^^ 
court  as  a  point   never  yet  disputed.     How  far  prudential 
considerations,  grounded  on  reasons  of  state,  or  even  the  prvn- 
eiplee  of  natural  equity^   may   under   certain  circumstances 

*  MneaA  M'Donald'a  case  on  the  special  commiBsion  la  Siury  1746, 
reported  before,  p.  69. 

induce 
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induoe  the  Crown  to  dispense  with  a  rigorous  execution  of  a 
law,  extremely  right  and  expedient  considered  as  a  general 
rule,  falleth  not  within  the  compass  of  my  present  inquiry. 

The  doctrine  of  allegiance  founded  in  birth  may,  as  I  have 
said,  be  considered  as  a  good  general  rule,  though  not  univer- 
sally true.  Cases  may  be  put  which  will  be  considered  as 
exceptions  to  it,  which  I  will  not  enter  into  at  this  time. 
Whenever  they  come  in  judgment,  due  regard  will  certainly 
be  paid  to  theuL 

And  whenever,  in  the  case  of  individuals,  the  general  rule 
shall  be  found  to  border  on  the  summumjuSj  the  benignity  of 
our  law  hath  provided  a  proper  resource  in  the  equity  of  the 
Crown.  I  say  the  equity  of  the  Crown ;  for  mercy  to  indi- 
viduals, when  properly  conducted,  is  founded  in  natural  equity, 
and  in  the  principles  of  our  constitution.*  It  is  nothing  more 
than  weighing  the  merits  of  each  case,  all  circumstances  con- 
sidered, in  the  scale  of  wisdom  and  sound  policy,  against  the 
rigour  of  the  law. 

Mr.  McDonald,  whose  case  I  have  just  mentioned,  was 
pardoned  upon  very  equitable  and  easy  terms. 

There  have  been  writers,  who  have  carried  the  notion  of 
natural,  perpetual,  unalienable  allegiance  much  farther  than 
the  subject  of  this  discourse  will  lead  me.  They  say,  very 
truly,  that  it  is  due  to  the  person  of  the  King ;  and  from 
thence  have  drawn  consequences,  which  do  not  fall  within  the 
compass  of  the  present  inquiry,  and  shall  therefore  be  passed 
over.  It  is  undoubtedly  due  to  the  person  of  the  King ;  but 
in  that  respect  natural  allegiance  differeth  nothing  from  that 
wo  call  local.  For  allegiance  considered  in  every  light  is  alike 
due  to  the  person  of  the  King ;  and  is  paid,  and,  in  the  nature 
of  things,  must  constantly  be  paid,  to  that  Prince,  who,  for  the 
time  being,  is  in  the  actual  and  full  possession  of  the  regal 

0  Hale  68.  96.       dignity.     The  w^ell-known  maxim,  which  the  writers  upon  our 

1  iMt.  i2y.  a.)      Ysi,w  have  adopted  and  applied  to  this  case,  nemo  potest  exfiere 

patriam,  comprehendeth  the  whole  doctrine  of  natural  allegi- 
ance, and  expresseth  my  sense  of  it. 

1  W  &  M.  SeoB.  *  See  the  coronation  oath,  "  Will  you  to  your  power  cause  law  and 

^'  ^  ^*  justice  in  mercy  to  be  executed  in  all  your  judgments  % " 

Sect. 
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Sect.  2.     An  alien,  whose  Sovereijm  is  in  amity  with  the  8®ct- ?• 

'  o  •'  An  alien  amy. 

Crown  of  England,  residing  here  and  receiving  the  protection  (^  ^aie  so,  92.) 

of  the  law,  oweth  a  local  allegiance  to  the  Crown,  during  the 

time  of  his  residence  :  and  if,  during  that  time,  he  committeth 

an  offence,  which  in  the  case  of  a  natural-born  subject  would 

amount  to  treason,  he  may  be  dealt  with  as  a  traitor.     For  his 

pei*son  and  personal  estate  are  as  much  under  the  protection  of 

the  law  as  the  natural -bom  subject's :  and  if  he  is  injured  in 

either,  he  hath  the  same  remedy  at  law  for  such  injury. 

Sect.  3.     An  alien,  whose  Sovereign  is  at  enmity  with  us,  5*n°^uien  «im 
living  here  under  the  King's  protection,  and  committing  of-  0  Halo  oo,  92.) 
fences  amounting  to  treason,  may  Ukowise  be  dealt  with  as  a 
traitor.     For  he  oweth  a  temporary  local  allegiance,  founded 
on  that  share  of  protection  he  peceiveth,* 

Sect.  4.     And  if  such  alien,  seeking  the  protection  of  the  ^^  *•     .    ^ 
Crown,  and  having  a  family  and  effects  here,  should,  during  a  |j»8  » '^"ij 
war  with  his  native  country,  go  thither,  and  there  adhere  to  boring  to  the 

king's  enemies 

the  King's  enemies  /or  purposes  of  hostility,  he  might  be  dealt  in  his  own 
with  as  a  traitor.     For  he  came  and  settled  here  under  the 
protection  of  the  Crown  ;  and,  though  his  person  was  removed 
for  a  time,  his  effects  and  family  continued  still  under  the  same 
protection.     This  rule  was  laid  down  by  all  the  judges  assem-  mss.  Tracy, 
bled  at  the  Queen's  command  Jan.  12th  1707.  Denton. 

It  is  to  be  observed,  that  the  judges,  in  the  resolution  last 
cited,  laid  a  considerable  stress  on  the  Queen's  declaration  of 
war  against  France  and  Spain  ;  whereby  she  took  into  her  pro- 
tection the  persons  and  estates  of  the  subjects  of  thase  Crowns 
residing  here  and  demeaning  themselves  dutifully,  and  not  cor- 
responding with  the  enemy.  King  William  and  Queen  Mary 
did  the  same  in  their  declaration  of  war  against  Fran(!e, 
and  so  did  his  present  Majesty.  These  declarations  did  in 
fact  put  Frenchmen  residing  here  and  demeaning  themselves 
dutifully,  even  in  time  of  war,  upon  the  foot  of  aliens  coming 


*  See  9  A.  c.  16.  the  judgment  of  Parliament  touching  the  cawe  of  the 
KarquiB  de  GuiBcard  residing  here,  during  the  war,  and  holding  a  traiterous 
oorrespondence  with  France. 

hither 
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Beet.  5. 
Indictment 
agaimit  an  alien. 


4  St.  Tri.  687, 
689. 

Cranbom's 
CUM. 
BaUc.  688. 


Sect.  6. 

An  insofflcient 

indictment 

against  an  alien. 


hither  by  licence  or  safe-conduct.  They  enabled  them  to 
acquii*e  pergonal  chattels  and  to  maintain  actions  for  the  reco- 
very of  their  personal  rights,  in  as  full  a  manner  as  aliens  amy 
may.* 

But,  as  I  said  before,  all  aliens  enemy  residing  here  under  the 
protection  of  the  Crown,  though  possibly  not  fivoured  as  the 
p«*rson.s  last  mentioned,  yet  they,  in  case  they  commit  crimes 
which  in  a  subject  would  amount  to  treason,  may  be  dealt  with 
as  traitors.  For  their  persoTis  are  under  the  protection  of  the 
law ;  and  in  consequence  of  that  protection,  they  owe  a  local 
temporary  allegiance  to  the  Ci*own. 

Sect.  5.  In  the  case  of  treason  committed  by  an  alien,  the 
indictment  must  charge,  that  it  was  done  contra  ligearUioe  nuB 
dehitum,  leaving  out  all  the  words  which  import  a  natural  al- 
legiance. These  words  are  generally  used  in  the  cases  of  natural- 
born  subjects,  but  they  are  not  absolutely  necessary  even  in  those 
cases.  They  may  be  omitted,  and  many  precedents  there  are 
where  they  have  been  omitted  ;  for  every  species  of  aUegiance 
is  compiized  under  the  general  word  aUegia/iice :  and  therefore, 
in  my  opinion,  the  safer  way  is  to  omit  them  in  all  cases,  were 
it  but  to  keep  clear  of  the  difficulties  mentioned  in  the  next 
section. 

Sect.  6.  It  was  said  by  the  court  in  the  case  of  Cran- 
burn  cited  in  the  last  section,  that  if  an  alien  be  indicted  for 
high  treason  contra  naturalem  dornimLm,  or  contra  natu- 
BALis  ligeantice  sum  dehitum,  the  defendant  may  give  alienage 
in  evidence ;  and  if  that  appeareth  he  shall  be  acquitted  ',  be- 
cause the  indictment  chargeth  a  breach  of  that  species  of  al- 
legiance which  is  not  due  from  an  alien.  But  it  ought  to 
bo  observed,  that  that  point  was  not  then  in  judgment  before 
the  court,  nor  could  be,  for  Cranbum  was  a  natural-bom 
subject ;  and  that  when  it  did  come  directly  under  considera- 
tion, as   it  did   many  years  afterwards  in   the  case  of   Mr. 


*  See  the  cane  of  Wells  and  Williams,  (Mich.  9  W.  III.)  Salk.  46. 
Lntw.  34.  Ld.  liiiym.  282.  and  Pasch.  11  Annx,  alike  case  in  Trover  by 
tln'  adniinistraU)r  <»f  Gui.scard  montioiicd  in  the  margiual  note  on  section  3. 
(Soe  ;d.">o  Sylve.-iterV  case.     llil.  1  Ann.     Far  150.) 


Francia 
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Franda  a  Frenchman  bom  at  Bourdeaux  and  never  naturalized,  ^^^  t^-  87. 

the  court  did  not  go  so  far  as  to  direct  the  jury  to  acquit  him 

in  case  they  were  satisfied  with  his  birth  within  the  dominions 

of  the  French  King,  but  told  them,  that,  if  they  thought  him 

guilty  of  the  charge  in  the  indictment,  they  should  find  him  so, 

and  withal  find  that  he  was  an  alien  born  in  the  dominions  of 

the  French  King.     This,  I  presume,  was  done  in  order  that  the 

point  might  be  farther  weighed  and  considered  on  a  special 

verdict ;  but  the  jury  acquitted  him  of  the  whole  charge,  and 

80  the  point  never  came  in  judgment :  and  I  do  not  find,  that 

it  ever  was  judicially  determined,  though  there  are  many  dicta  0  Hale  59, 92.) 

in  the  books,  which  favour  the  opinion  delivered  in  Ci-anburn's 

case.     I  think  that  opinion  is  good  law,  for  the  reason  before 

given. 

Sect.  7.  The  case  of  an  ambassador,  or  his  attendants,  not  ^ect.  7. 
being  subjects  of  Great  Britain,  mentioned  by  Lord  Hale,  do-  \^^*^  ^^^^ 
ing  acts  which  in  a  subject  would  amount  to  high  treason,  will, 
as  his  Lordship  observeth,  be  always  governed  rather  by  pru- 
dential considerations,  or  what  are  generally  called  reasons  of 
ikUe^  than  by  any  fixed  rules  of  law :  and  as  ambassadors 
generally  act  under  direction  and  by  orders  from  their  Sove- 
reigns, they  have  seldom  been  proceeded  against  farther  than 
by  imprisonment,  seizing  their  papers  and  sending  them  home 
in  custody.  Which  was  done  in  the  case  of  Count  Gyllenborg 
the  Swedish  minister  in  the  late  King's  time. 

But  whatever  proceedings  be  against  them  for  state-crimes, 
they  are  to  be  considered  at  the  woi-st  but  as  enemies  sub- 
ject to  the  law  of  nations ;  never  as  traitors  subject  to  our 
municipal  laws,  and  owing  allegiance  to  the  Crown  of  Great 
Britain  ;  unless  perhaps  in  case  of  attempts  directly  and  im- 
mediately against  the  life  of  the  King ;  in  which  case  no  orders 
from  their  Sovereigns  can  be  presumed,  or,  if  in  fact  "produced, 
ivould  justify  or  excuse  :  and  therefore  I  shall  not  take  their  case 
into  consideration  in  this  place.  And  for  the  same  reason  I  say 
nothing  of  the  case  of  spies  taken  here  in  time  of  war,  actual 

hostilities 
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hostilities  being  an  foot  in  the  kingdom  cU  that  ttmCf  nor  of 
prisoners  of  war. 

But  for  murder  and  other  offences  of  great  enormity,  which 
are  against  the  light  of  nature  and  the  fundamental  laws  of 
all  society,  the  persons  mentioned  in  this  section  are  certainly 
liable  to  answer  in  the  ordinary  course  of  justice,  as  other  per- 
sons offending  in  the  like  manner  are :  for  though  they  may 
be  thought  not  to  owe  allegiance  to  the  Sovereign,  and  so  to  be 
incapable  of  committing  high  treason,  yet  they  are  to  be  con- 
sidered as  members  of  society ;  and  consequently  bound  by  that 
eternal  universal  law  by  which  all  civil  societies  are  united  and 
kept  together.! 

Sect.  8.  Sect.  8.     Protection  and  allegiance  are  reciprocal  obliga- 

Allegiiinoe  due  .  ii,.<i  i/-^ 

to  kings  de  facto  tions,  and  Consequently  the  allegiance  due  to  the  Crown  must, 
as  I  said  before,  be  paid  to  him,  who  is  in  the  full  and  actual 
exercise  of  the  regal  power,  and  to  none  other.  I  have  no  oc- 
casion to  meddle  with  the  distinction  between  Elings  de/custo 
and  Kings  dejure,  because  the  warmest  advocates  for  that  dis- 
tinction, and  for  the  principles  on  which  it  hath  been  founded, 
admit,  that  even  a  King  de  facto,  in  the  full  and  sole  posses- 
sion of  the  Crown,  is  a  King  within  the  statute  of  treasons ;  it 
is  admitted  too,  that,  the  throne  being  full,  any  other  person, 
out  of  possession  but  claiming  title,  is  no  King  within  the 
act,  be  his  pretensions  what  they  may. 

These  principles  I  think  no  lawyer  hath  ever  yet  denied. 
They  are  founded  in  reason,  equity,  and  good  policy. 

Sect  9.  Sect.  9.     A  prince  succeeding  to  the  Crown  by  descent,  or 

king  before  his     bv  a  previoiis  designation  of  Parliament,  is,  from  the  moment 

coronation.  j        r  o  ^  77  ^      ^ 

his  title  accrueth,  a  King  to  all  intents  and  purposes  within 
the  statute  of  treasons ;  antecedently  to  his  own  coronation,  or 
to  any  oaths  or  engagements  taken  to  him  on  the  part  of  the 

t  At  the  gaol-delivery  for  the  city  of  Briatol  in  August  1758  Peter  Molieres, 
a  French  prisoner  of  war,  was  indicted  for  privately  stealing  in  the  shop  of 
a  goldsmith  and  jeweller  a  diamond  ring  valued  at  20^.  I  thought  it 
highly  improper  to  proceed  capitally  upon  a  local  statute  against  a  prifloner 
of  war  :  and  therefore  advised  the  jury  to  acquit  him  of  the  circumstance 
of  stealing  in  the  shop  and  to  find  him  guilty  of  simple  larciny  to  the 
value  laid  in  the  indictment.  Accordingly  he  was  burnt  in  the  hand  and 
sent  to  the  prison  appointed  for  French  prisoners. 

subject, 
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subject.  For  as,  on  the  one  hand,  the  solemnity  of  a  coro- 
nation doth  not  confer y  but  presupposeth  a  right  to  the  allegiance 
of  the  subject  inherent  in  the  person  of  the  King ;  so,  on  the 
other,  the  duty  of  allegiance  doth  not  flow  from  any  oaths  or 
engagements  taken  on  the  part  of  the  subject ;  for  in  both 
cases  an  antecedent  duty  is  presupposed,  which  is  intended  to 
be  secured  by  those  explicit  engagements. 

I  am  however  very  far  from  thinking,  that  the  solemnity  of 
a  coronation  is  to  be  considered  among  us  merely  as  a  royal 
ceremony,  or  as  a  bare  notification  of  the  descent  of  the 
Crown,  as  authors  of  high  distinction  have  been  pleased  to  Coke  and  Hale 
express  themselves.  I  admit  that  it  is,  on  the  part  of  the  i  uaie'di,  loi.) 
nation,  a  publick  solemn  recognition,  that  the  regal  authority, 
and  all  the  prerogatives  of  the  Grown  are  vested  in  the  person 
of  the  King,  antecedently  to  that  solemnity.  But  the  solem- 
nity of  a  coronation  with  us  goeth  a  great  deal  farther.  The 
coronation  oath  importeth,  on  the  part  of  the  King,  a  publick 
solemn  recognition  of  the  fundamental  rights  of  the  people; 
and  concludeth  with  an  engagement,  under  the  highest  of  all 
sanctions,  that  he  will  maintain  and  defend  those  rights,  and 
to  the  utmost  of  his  power  make  the  laws  of  the  realm  the 
rule  and  measure  of  his  conduct. 

Sect.  10.     The  reader  observeth,  that   in  the  preceeding  soct.  lo. 
section  I  take  it  for  granted  that  a  title  to  the  Crown  may  be  aiur  the  dooSt 
founded,  as  well  on  a  designation  by  Parliament,  as  on  here-         *  c^^"^ 
ditary  descent.     I  never  entertained  a  doubt  of  this  matter, 
though  I  am  aware  that  some  lawyers  of  high  rank  have  gone 
upon  a  contrary  principle ;  for  though  the  Crown  hath,  upon 
principles  of  great  wisdom  and  sound  policy,  been,  in  all  ages, 
considered  as  a  descendable  right,  vested  in  and  appropriated 
to  the  royal  line,  and  hath  in  fact  continued  in  that  line  ever- 
since  the  conquest,  yet  it  is  certain  that  the  course  of  descent 
in  that  line  hath  been  frequently  interrupted  by  the  authority 
of  Parliament. 

Sect.  11.     Lord  Chief -Justice  Hale,  after  mentioning  the  Sect.ii. 
cases  of  Ed.  II.  and  K.  II.,  is  pleased  to  say,  that  the  former  hath  resigned, 

or  isdepoeed. 
was    lHalel05. 
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was  considered  by  Parliament,  even  after  his  resignation  and  de- 
position^ as  a  King  against  whom  high  treason  might  be  com- 
mitted. This  he  groundeth  on  the  attainders  of  those  who  were 
concerned  in  the  murder  of  him.  But  those  attainders  seem  to 
me  to  have  been  grounded  singly  on  a  principle  of  law,  which 
then  prevailed,  Hiut  compassing  t/ie  death  of  the  father  of  the 
8  insL  7.  King  wa^  high  treason :  and  Lord  Chief-Justice  Coke  account* 

eth  for  those  attainders  upon  this  principle,  and  upon  no  other. 

See  Diaa  IV  ^  have  in  another  discourse  entered  largely  into  this  ques- 

tion, and  those  touched  upon  in  the  8th  and  10th  sections; 
and  therefore  I  say  no  more  of  them  in  this  place. 

Sect  12.  Sect.  12.     I  will   conclude  this  introduction  with  a  few 

clergy  in  tiea-      words,  touching  clergy  in  the  case  of  treason. 

■on. 

26  B.  III.  The  statute  de  clero  provideth,  that  clerks,  convict  for  trea- 

sons or  felonies  touching  other  persons  than  the  King  himself 
or  his  royal  Majesty,  shall  have  the  privilege  of  holy  church. 
In  consequence  of  this  statute  mere  felonies  of  all  kinds  became 
intitled  to  clergy;  and  petit  treason  likewise  became  so 
intitled,  till  ousted  by  statute.  It  was  treason  of  a  more 
private  nature,  and  not  in  consideration  of  law  committed 
against  the  person  of  the  King  or  his  royal  Majesty, 

As  the  benefit  of  clergy  in  the  case  of  felony  is  not  confined 
to  such  offences  as  were  felony  at  the  time  of  making  this 
statute,  but  in  favour  of  life,  or  rather  of,  what  the  ignorance 
and  superstition  of  former  times  called,  the  privilege  of  holy 
churchy  is  extended  to  all  new -created  felonies,  unless  taken 
away  by  the  statute  creating  such  felony,  or  by  some  other ; 
so,  on  the  other  hand,  by  parity  of  reason  and  in  justice  to  the 
Crown  and  the  publick,  all  new-created  treasons,  which  in 
judgment  of  law  are  levelled  at  the  person  of  the  King  or  his 
royal  Majesty,  are  excluded,  without  special  words  for  that 
purpose,  as  coming  within  the  exception  of  this  statute. 

2  Hale  882.  Hale,  it  is  true,  saith,  that  in  all  cases  of  high  treason, 

whether  declared  so  by  the  statute  of  treasons  or  newly  enacted 
since,  the  privilege  of  clergy  is  taken  away.  The  rule  is  gene- 
ral, but,  I  apprehend,  the  learned  author  must  be  understood 

with 
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with  some  limitation.  All  sorts  of  high  treason,  touching  the 
person  of  the  King  or  hie  royal  Majesty^  come  within  the 
exception  in  the  statute  de  clero^  and  consequently  are  ousted 
without  special  words :  but  when  offences  of  a  more  private 
nature,  which,  for  the  most  part,  terminate  in  an  injury  done 
to  particulars,  have,  by  reason  of  their  odiousness  and  for 
pablick  example,  been  made  high  treason,  or  when  that  hath 
been  attempted,  of  which  the  instances  have  been  very  rare,  it 
hath  been  deemed  expedient  to  take  away  clergy  by  express 
words  for  that  purpose ;  for  such  new-created  treasons,  of  a 
private  nature,  could  not,  with  any  sort  of  propriety,  be  said 
to  touch  the  person  of  the  King  or  hie  royal  Majesty, 

I  will  give  a  few  instances  of  each  kind  of  statute-treasons, 
which  will  serve  to  explain  and  establish  the  distinction  I  am 
aiming  at. 

The  new-creat«d  treasons  concerning  the  coin  and  seals  are 
treasons  of  the  same  kind  with  those  declared  so  by  the  statute 
of  treasons,  and  come  under  the  same  rule.  They  are  all 
treasons  (kgainst  the  royal  Majesty  of  the  King. 

The  treasons  created  by  statutes  made  for  abolishing  the 
papal  and  establishing  the  regal  supremacy,  for  avoiding  doubts 
touching  the  succession  of  the  Crown  and  for  establishing  such 
eueoession,  for  the  punishment  of  seditious  and  defamatory  libels 
tending  to  create  doubts  and  suspicions  touching  the  King's 
title  or  government  or  the  royal  issue ; — these  treasons  and 
others  of  the  like  nature,  of  which  instances  more  than  enough 
may  be  met  with  in  the  Statute-book,  having  a  direct  tendency 
in  the  judgment  of  the  legislature  to  disturb  the  peace  and  tran- 
quility of  the  kingdom,  and  to  endanger  the  stability  of  the 
^vemment,  come  within  the  exception  of  the  statute  de  dero, 
ms  being  treasons  touching  the  person  of  the  King  or  his  royal 
Majesty  ;  and  accordingly  such  of  them  as  still  exist  are  ousted 
c£  clergy  without  any  express  provision  for  that  purpose. 

But  with  regard  to  the  lower  species  of  treasons  hinted  at 
above  as  terminating  in  injuries  done  to  particulars,  the  law 
liath  been  taken  to  be  otherwise. 

The 
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The  2 2d  of  H.  VIII.  made  wilful  poisoning  high  treason, 
and  enacted  that  the  offenders  should  be  boiled  to  death.  This 
act  by  express  words  took  away  clergy. 

In  the  8th  of  Edw.  IV.  a  petition  was  tendered  to  the  King 
in  Parliament  by  both  houses,  which,  in  those  days,  was  the 
ordinary  method  of  tendering  bills  for  the  royal  assent,  that 
sacrilege  should  be  deemed  high  treason  and  the  offenders  biMmt 
to  death.  Here  likewise  provision  was  made  by  express  words, 
that  clergy  should  be  taken  away,  and  the  appeal  for  restitution 
saved.  To  this  extraoixUnary  petition  the  King  returned  an 
answer,  becoming  the  royal  Majesty  of  the  Crown. 

Le  Rot  S'avibera. 

The  use  I  make  of  these  precedents  is  to  shew,  that  in  the 
case  of  these  inferior  treasons,  terminating  in  injuiies  done  to 
particulars,  it  was  thought  expedient  to  take  away  clergy  by 
express  words  for  that  purpose,  these  treasons  not  being 
considered  as  done  against  the  person  of  the  King  or  his  royal 
Majesty, 

The  8th  of  Hen.  VI.  may  seem  to  be  an  exception  to  the 
rule  I  am  advancing  ;  for  it  made  the  wilful  burning  of  houses, 
under  some  special  circumstances  therein  mentioned  bordering 
upon  a>cts  of  open  hostility ,  high  treason,  without  any  express 
ouster  of  clergy. 

But  Hale  informeth  us,  that  some  gentlemen  of  the  pro- 
fession in  his  time  considered  the  offence  of  mere  arson,  unat- 
tended with  circumstances  of  special  aggravation,  as  an  act  of 
publick  hostility,  and  therefore  ousted  at  common  law  and  not 
helped  by  the  statute  de  clero  ;  and  that  Noy  declared  this  to 
be  his  opinion  in  the  court  of  King's  Bench  about  the  8th  of 
Charles  I.  He  adds,  '*  And  this  seemed  to  be  assented  to  by 
the  court." 

The  leaiTied  judge  doth  not  himself  assent  to  it.  But  it  is 
plain,  that  the  legislature,  in  framing  the  act  of  the  8th  of 
Hen.  VI,  considered  the  offence  of  burning  houses  and 
destroying  goods,  under  the  circumstances  of  deep  aggravation 
therein  mentioned,  as  an  offence  of  a  treasonable  kind  ante- 
cedently to  that  act :  and  therefore  probably  they  might  not 
think  it  necessary  to  oust  clergy  by  express  words  for  that 
purpose. 

The 
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The  preamble  recited,  that  the  houses  and  goods  of  divers 
persons  had  been  tht^n  lately  feloniously  and  traiieroualy  burnt 
and  destroyed.  The  statute  then  enacted,  that  sv/ih  burn- 
ing of  houses  should  be  adjudged  high  treason ;  and  that  this 
ordinance  should  extend  to  all  such  burnings  since  the  first  day  of 
the  King's  reign,  as  well  as  to  all  future  burnings. 

A  retrospect  of  more  than  seven  years,  in  a  case  so  penal, 
woidd  have  been  thought  a  most  extraordinary  measure,  if  the 
ofTence  had  not,  in  the  judgment  of  that  Parliament,  partaken 
of  the  nature  of  high  treason  antecedently  to  the  statute :  nor 
could  former  offences  of  the  like  kind,  upon  any  other  sup- 
position, be  with  propnety  said  to  have  been  traiterously  com- 
mitted. 


CHAP.      I  .  CHAP.  I. 

Of  High  Treason  in  Compassing  the    King's 

Death. 

THE  antient  wiiters,   in   treating  of  felonious  homicide,  Comparing  th« 

considered  the  felonious  intention  manifested  by  plain  other- 

facts,  not  by  bare  words  of  any  kind,  in  the  same  light  in  8in«t.6. 
point  of  guilt,  as  homicide  itself.     The  rule  was  voluntas  re- 

fnUcUur  pro  facto  :  and  while  this  rule  prevailed,  the  nature  of  iwd. 
the  offence  was  expressed  by  the  term  compassing  the  death. 

This  rule  hath  been  long  laid  aside  as  too  rigorous  in  the 
case  of  common  persons.  But  in  the  case  of  the  King,  Queen, 
and  Prince,  the  statute  of  treasons  hath,  with  great  propriety, 
retained  it  in  its  full  Extent  and  rigour :  and  in  describing  the 
offence  hath  likewise  retained  the  antient  mode  of  expression. 
"  When  a  man  doth  compass  or  ima>gine  the  death  of  our  Lord  25  B.  iii.  it  8. 
the  King,  or  of  our  Lady  his  Queen,  or  their  eldest  son  and 
heir, — and  thereof  be  upon  sufficient  proof  [provahlement] 
attainted  of  open  deed  by  people  of  his  condition." 

Sect.  1.  The  words  of  the  statute  descriptive  of  the  offence  g^ct.  1. 
must  be  strictly  pui-sued  in  every  indictment  for  this  species  of   ^e'Hte.**'  ^°^*** 
treason.     It  must  charge,  that  the  defendant  did  traiterously  (i  Hale  loa. 

vr  2  Hale  187.) 

N  compass 
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^rymotm  tjyi  hmwim'.  -^?_  %z»i  ziusn  ao  en  mr,d  charge  the  several 
1^^- 1  lA-ta  i^  zhn  3iietasj»  -ruizuijed  bj  Ufte  'Jefendant  for  execating 
3Ur  'saixkip^is  pzrTcise^  F:r  ziut  «oiiipi.sansr  is  eonfidered  as 
^ae  treacwn.  lAie^  cv?rt  a»:^  i^  liie  iiieac«  nLade  use  of  to  effeo- 
Tnacft  zhe  bizsnzkx^  azpI  iza^ifzaadoik*  of  xhs  heart :  and  there- 
3]r»  in  th^  sb<e  c-c  lae  reicuaiias  the  xzk&tiBei&t  charged,  that 
Titsw  mi  traitA'Tcs^'T  ^nxzisiks  ami  iaiAeiiie  the  death  of  the 
SLax^ :  aaii  iht^  zikk^s^  oiF  ius  head  wais  laid,  among  others,  as 
aa  over?  ^tx  ji  coaip^sfizis: :  az!ti  ^e  person  who  was  sappoeed 
za  bi^ve  pr^D.  Uke  icroke  was  coaTUttd  on  the  same  indict- 


From  wiiAC  SArh  beex:  saal  h  feEoweth.  tea:  in  ererr  indict- 
nvHLt  for  tiiis  spei.'Wt»  •?£  creason.  and  xn*ieeii  for  levying  war, 

7.  -i^  i  §   UL 

or  *iberinjr  co  ciie  King's  enamk^  an  overt  act  must  he  al- 
Ied;£e<i  and  proved.  For  die  overt  act  ^  the  charge,  to  which 
the  prisoner  m.r3st  ^pplf  hj»  <iefece«.  Bat  it  is  not  necessary, 
zhikz  the  wtiole  iecail  of  :he  evi-ieoce  int'ended  to  he  given 
should  be  set  forth  :  rh^  comaiioa-law  never  r^uir^  this  ezact- 
ne:!is«  nor  •iL>cii  the  5cat;ite  oi  Kin^  Williiun.  which  will  he 
ccoiadere*!  in  its  proper  pLu.-e*  re^|iire  it.  It  is  sodicient,  that 
tiie  .-nA-gM  be  re«iuiced  :o  a  reaaOQ;ibIe  ctfrtainty.  so  that  the  de- 
feciant  xmiy  be  apprizkid  of  the  nature  of  it,  and  prepared  to 
give  An  dLEsw^jr  to  it. 

And  if  divers  overt  acts  are  laid  and  but  one  promtdy  it  will 
be  <u:£ci-  nt.  aj^d  ciie  v^jniict  ma<t  be  for  the  Crown  :  and  there- 
fore, where  div«:^  overt  acts  atv  Liid.  and  the  indictment  in  point 
of  form,  happeneth  to  be  Lj^oltv  with  regard  to  :some  of  them, 
iltT^  the  coort  will  not  quash  it  for  thoee  deftcts;  because  that 

\*J!^  would  deprive  the  Crown  of  the  opportunity  of  proving  the 

overt  aces  which  are  well  Laid. 


^  Sect.  3.    I  havv  said,  that  in  the  case  of  the  King  the  statute 

FwpMV  of  «iu    of  treusons  hath,  with  great  propriety,  retained  the  rule,  co- 

lujUojt  prv/acto^  The  piinciple  upi.>n  which  this  is  founded  is 
too  obvious  to  need  much  enlargement.  The  King  is  oon- 
sidereil  as  :he  head  ot  the  lK.'»ly-^H>acick.  and  the  members  of  that 
b*dy  are  considered  as  utuLed  aiid  kepc  together  by  a  politictd 

union 
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union  with  him  and  with  each  other.  His  life  cannot,  in  the  chap,  l 
ordinary  course  of  things,  be  taken  away  by  treasonable  prac- 
tices without  involving  a  whole  nation  in  blood  and  confu- 
sion; consequently  every  stroke  levelled  at  his  person  is,  in 
the  ordinary  course  of  things,  levelled  at  the  publick  tran- 
quility. The  law  therefore  tendereth  the  safety  of  the  King 
with  an  anxious  concern,  and,  if  I  may  use  the  expression,  with 
a  concern  bordering  upon  jealousy.  It  considereth  the  wicked 
imaginations  of  the  heart  in  the  same  degree  of  guilt  as  if 
carried  into  actual  execution,  from  the  moment  measures  appear  i  Hale  no. 
to  have  been  taken  to  render  them  effectv^d :  and  therefore,  if 
conspirators  meet  and  consult  how  to  kill  the  King,  though 
they  do  not  then  fall  upon  any  scheme  for  that  purpose,  this 
is  an  overt  act  of  compassing  his  death ;  and  so  are  all  means 
made  use  of,  be  it  advice,  persuasion  or  command,  to  incite  or 
incourage  others  to  commit  the  fact,  or  to  join  in  the  attempt ; 
and  every  person  who  but  assenteth  to  any  overtures  for  that 
purpose  will  be  involved  in  the  same  guilt. 

And  if  a  person  be  but  once  present  at  a  consultation  for  Kei.  17, 21. 
such  purposes  and  conceal  it,  having  had  a  previous  notice  of 
the  design  of  the  meeting^  this  is  an  evidence  proper  to  be  left 
to  a  jury  of  such  assent,  though  the  party  say  or  do  nothing 
at  such  considtation.  The  law  is  the  same  if  he  is  present  at 
more  than  one  such  consultation,  and  doth  not  dissent  or  make 
a  discovery.  But  in  the  case  of  once  falling  into  the  company 
of  conspirators,  if  the  party  met  them  accidentally  or  upon 
some  indifferent  occasion,  bare  concealment  without  express  as- 
sent will  be  but  misprision  of  treason.  The  law  was  formerly 
more  strict  in  this  respect ;  ^S^t  ad  tempus  dissimulaverit  et  subti-  Bxaot  de  oonm. 
cuerit,  qtuisi  consentiens  ds  a^ssentiens,  erit  seductar  Domini 
Regis  m^nifsstu^s, 

Sbct.  3.  The  care  the  law  hath  taken  for  the  personal  sect.  8. 
safety  of  the  King  is  not  confined  to  actions  or  attempts  of  oompaadng. 
the  more  flagitious  kind,  to  assassination  or  poison,  or  other 
attempts  directly  and  immediately  aiming  at  his  life.  It  is 
extended  to  every  thing  wilfully  and  deliberately  done  or  at- 
tempted, whereby  his  life  may  be  endangered;  and  there- 
fore the  entering  into  measures  for  deposing. or  imprisoning 

himy 
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CiiAF,  I  hinj^  or  to  giet  his  person  into  the  power  of  the  consprators, — 

the^  ofr-noeK  are  overt  2ict«  oi  treason  within  this  brandi  ol 
the  htatate;  for  experieoce  hath  shewn,  that  hetween  the 
priMonii  and  the  graves  of  Princes  the  dktanee  is  very  smalL 

oSsr^/T«rt  Sect.   4.     Offences  which   are  not    so  personal,  as  those 

flawinj^*^*^         already  mentioned,  have  been  with  great  propriety  brooght 

within  the  >^ame  rule ;  as  having  a  tendency,  though  not  so 

mIc^uS^'         immediate,  to  the  same  fatal  end  :  and  therefore  the  entering 

P'  ^^  into  mea>>ures  in  concert  with  foreigners  and  others  in  order  to 

an  invasion  of  the  kingdom,  or  going  into  a  foreign  country, 

or  <;ven  proposing  to  go  thither  to  that  end  and  taking  any  steps 

in  arfler  UteretOf — these  offences  are  overt  acts  of  compassing 

the  King's  death. 

4  St.  Tri.  40«  Lord   Preston  and   two  other  gentlemen  had   procured  a 

smack  to  transport  them  to  France,  but  were  stopped  before 
tliey  got  out  of  the  river,  and  their  papers  seized.  Among 
the  papers  was  found  a  scheme  intended  to  be  laid  before  the 
French  King  or  hLs  ministers,  for  invading  the  kingdom  in 
favour  of  the  late  King  James  the  second  ;  with  many  letters, 
notes  and  viertioranda  all  tending  to  the  same  purposa  Lord 
Preston  upon  his  trial  insisted,  among  other  matters,  that  no 
overt  act  was  proved  v/pon  him  in  Middlesex^  where  all  the  overt 
acts  were  laid ;  for  he  was  taken  with  the  papers  in  the  county 
of  Kent.  But  the  court  told  the  jury,  that  if,  upon  the  whole 
evidence,  they  did  believe  that  his  lordship  had  an  intention  of 
going  into  France  and  carr3ring  those  papers  thither /or  the  pur- 
poaea  cliarged  in  the  indictment,  his  taking  boat  at  Surry  Stairs, 
which  are  in  Middlesex,  in  order  to  go  on  board  the  smack, 
was  a  suificient  ovei't  act  in  Middlesex.  Every  step  taken  for 
those  purposes  was  an  overt  act.  Chief -Justice  Holt,  Chief- 
Justice  Pollexfen,  and  Chief-Baron  Atkins  delivered  their 
opinions  seriatim  to  this  purpose,  all  the  other  judges  present 
concurring. 

The  offence  of  inciting  foreigners  to  invade  the  kingdom 
is  a  trejuson  of  signal  enormity.  In  the  lowest  estimation  of 
things  and  in  all  possible  events,  it  is  an  attempt,  on  the  part 
of  the  offender,  to  render  his  country  the  seat  of  blood  and 

desolation ; 
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desolation ;  and  yet,  unless  the  powers  so  incited  happen  to  ?^^^^^  h^  v 
be  actually  at  war  with  us  at  the  time  of  such  incitement,  the 
offence  will  not  fall  within  any  branch  of  the  statute  of  trea- 
sons, except  that  of  compassing  the  King's  death :  and  there- 
fore, since  it  hath  a  manifest  tendency  to  endanger  the  person 
of  the  King,  it  hath,  in  strict  conformity  to  the  statute,  and 
to  every  principle  of  substantial  political  justice,  been  brought 
within  that  species  of  treason  of  compassing  the  King's  death ; 
ne  quid  detrinie7Ui  respublica  capiat. 

Sect.  5.     Lord  Coke  seemeth  to  have  been  of  opinion,  that  Sect  5. 

^  Overt  acts  of 

an  offence  falling  under  one  branch  of  the  statute  cannot  be  trea»tm. 

®  .  .  8  liittt.  14. 

deemed  an  overt  act  of  a  different  species  of  treason.  I  be- 
lieve Lord  Hale  did  once  fall  into  the  same  opinion ;  for  in 
his  summary,  speaking  of  conspiracy  to  levy  war,  he  saith,  it  sum.  is. 
is  no  overt  act  of  compassing  the  King's  death,  because  it 
relateth  to  a  distinct  treason.  But  Hale  altered  his  opinion;  1  Hale  119— 
and  it  is  every  day's  experience,  that  many  offences,  falling 
directly  and  by  name  undor  other  branches  of  the  statute,  may 
be  brought  within  this  of  compassing  the  King's  death.  Levy- 
ing war  is  an  overt  act  of  compassing ;  ♦  and,  under  the  limi- 
tations stated  in  the  next  chapter,  conspiring  to  levy  war 
likewise  is  an  overt  act  within  this  branch;  and  so  is  a 
treasonable  correspondence  with  the  enemy,  though  it  falleth 
more  naturally  within  the  clause  of  adhering  to  the  King^s 
enemies  :  and  in  the  case  of  Patrick  Harding,  the  raising  men  2  v«nt.  sis. 
with  intent  to  dethrone  the  King,  and  sending  them  abroad  to 
join  fir  that  purpose  with  the  forces  of  France  then  at  open 
war  with  us,  which,  had  the  overt  act  been  properly  laid,  would 
have  fallen  within  the  clause  of  adhering,  was  ruled  to  be  an 
overt  act  of  compassing  the  King's  death  :  and  in  Lord  Pi  aston's 
case  before  cited,  he  and  the  other  gentlemen  were  indicted 
upon  both  branches  of  the  statute,  compa>ssing  the  death,  a/nd 
adhering ;  and  the  composing,  procuring,  and  secreting  the 
treasonable  papers,  their  taking  boat  to  go  on  board  the  smack, 
and  carrying  the  papers  with  them  in  order  to  be  made  use  of 

•  See  Stat.  29.  H.  VI.     Jack  Cade's  rebellion  was  deemed  an  overt  act 
of  compaasing.     See  chap.  2,  s.  3,  6,  8.  touching  thene  matters. 

in 
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CHAP.  L  in  France  for  the  treasonable  purposes  charged  in  the  indict- 

ment,— these  facts  were  all  laid  as  overt  acts  of  both  species 
of  treason. 

8«*-  5.  Sect.  6.     How  far  words  or  writings  of  a  seditious  nature 

wridngi.  may  be  considered  as  overt  acts  within  this  branch  of  the 

statute  hath  been  the  subject  of  much  debate.  In  Mr.  Sidne/s 
case  it  was  said,  Scribere  est  agere.  This  is  undoubtedly  true 
under  proper  limitations,  but  it  was  not  applicable  to  his  case. 
Writing  being  a  deliberate  act  and  capable  of  satisfactory 
(1  Hftie  118.)        proof  certainly  may,  under  some  circumstances  toith  puhlioa- 

iioTiy  be  an  overt  act  of  treason ;  and  I  freely  admit,  that  had 
the  papers  found  in  Mr.  Sidney's  closet  been  plainly  relative 
to  the  other  treasonable  practices  charged  in  the  indictment^ 
they  might  have  been  read  in  evidence  against  him,  though 
not  published. 

The  papers  found  in  Lord  Preston's  custody,  those  found 
where  Mr.  Layer  had  lodged  them,  the  intercepted  letters  of 
Doctor  Hensey,  were  all  read  in  evidence  as  overt  acts  of  the 
treason  respectively  charged  on  them ;  and  William  Gregg's 
intercepted  letter  might,  in  like  manner,  have  been  read  in 
evidence,  if  he  had  put  himself  upon  his  trial.*  For  those 
papers  and  letters  were  written  in  prosecution  of  certain 
determinate  purposes,  which  were  all  treasonable  and  then  in 
contemplation  of  the  offenders,  and  were  plainly  connected 
with  them.  But  papers  not  capable  of  such  connection,  while 
they  remain  in  the  hands  of  the  author  unpublished,  as  Mr. 
Sidney's  did,  will  not  make  a  man  a  traitor.  Lord  Hale  in 
the  place  last  cited  mentioneth  two  circumstances  as  concurring 
to  make  words  reduced  into  writing  overt  acts  of  compassing 
the  King's  death,  that  they  be  published,  and  thcU  they  import 
su>oh  compassing, 

Cro  Car.  125.  True  it  is,  that  in  Peacbam's  case  a  MS.  sermon,  in  which 

were  some  treasonable  passages,  found  in  his  study,  never,  for 
aught  appearing,  preached  or  published  or  intending  to  be  so, 
was  thought  to  bring  him  within  this  branch  of  the  statute ; 


*  See  the  cases  of  Hensey  and  Gregg  in  the  next  chap.  6.  8. 

and 
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and  accordingly  he  was  found  guilty,  btU  not  executed.  For  chap.  i. 
whatever  rule  the  court  of  King's  Bench,  where  he  was  tried, 
might  lay  down,  **  many  of  the  judges,  saith  Croke,  were  of 
opinion,  that  it  was  not  treason."  This  case  therefore 
weigheth  very  little ;  and  no  great  regard  hath  heen  paid  to 
it  ever-since. 

And  perhaps  still  less  regard  will  be  paid  to  it  if  it  be  con- 
sidered, that  the  King,  who  appeareth  to  have  had  the  success  Jamee  i. 
of  the  prosecution  much  at  heart,  and  took  a  part  in  it  unbe- 
coming the  Majesty  of  the  Crown,  condescended  to  instruct 
his  attorney-general  with  regard  to  the  proper  measures  to  be   Bacon. 
taken  in  the  examination  of  the  defendant ;  that  the  attorney, 
at  his  Majesty's  command,  submitted  to  the  drudgery  of  sound- 
ing the  opinions  of  the  judges  upon  the  point  of  law,  before  it 
was  thought  advisable  to  risque  it  at  an  open  trial ;  that  tl)e 
judges  were  to  be  sifted  separately  and  soonf  be/ore  they  could 
have  cm  opportunity  of  con/erring  together ;  and  that,  for  this 
purpose,  four  gentlemen  of  the  profession  in  the  service  of  the 
Crown  were  immediately  dispatched,  one  to  each  of  the  judges ; 
Mr.  Attorney  himself  undertaking  to  practise  upon  the  Chief-  Coke. 
Justice,  of  whom  some  doubt  was  then  entertained. 

Is  it  possible,  that  a  gentleman  of  Bacon's  great  talents  coidd 
submit  to  a  service  so  much  below  his  rank  and  character  ! 
But  he  did  submit  to  it,  and  acquitted  himself  notably  in  it. 

Avarice,  1  think,  was  not  his  ruling  passion.  But  whenever 
a  false  ambition,  ever  restless  and  craving,  over- heated  in  the 
pursuit  of  the  honours  which  the  Crown  alone  can  confer, 
happeneth  to  stimulate  an  heart  otherwise  formed  for  great 
and  noble  pursuits,  it  hath  frequently  betrayed  it  into  mea- 
sures full  as  mean  ns  avarice  itself  could  have  suggested  to  the 
wretched  animals  who  live  and  die  under  its  dominion.  For 
these  passions,  however  they  may  seem  to  be  at  variance,  have 
ordinarily  produced  the  same  effects.  Both  degrade  the  man, 
both  contract  his  views  into  the  little  point  of  self-interest, 
and  equally  steel  the  heart  against  the  rebukes  of  conscience, 
or  the  sense  of  true  honour. 

Bacon,  having  undeitaken  the  service,  informeth  his  Ma- 
jesty in  a  letter  addressed  to  him,  that  with  regard  to  three 

of 


200 


DISCOURSE    I. 


CHAP.  I. 


Sect  7. 
Mere  words 
are  not  treafiOD. 


4  St,  Tri.  581. 


1  ITa'e  lu- 
ll'. 823. 
a  Ii  Ht.  14. 


of  the  judges  whom  he  nameth,  he  had  small  doubt  of  their 
concurrence ;  **  Neither,  saith  he,  am  I  whoUy  out  of  hopey 
that  my  Lord  Coke  hiviaelf,  when  I  have  in  some  dark  maxxeb 
put  him  in  doubt  that  he  shall  be  left  alone,  will  not  continue 
singular*^  These  are  plain  naked  facts,  they  need  no  com- 
ment.* Eveiy  reader  will  make  his  own  reflections  upon 
them.  I  have  but  one  to  make  in  this  place.  This  method 
of  forestalling  the  judgment  of  a  court  in  a  case  of  blood  then 
depending,  at  a  time  too  when  the  judges  were  removable  at 
the  pleasure  of  the  Crown,  doth  no  honoui*  to  the  memory  of 
the  persons  concerned  in  a  transaction  so  insidious  and  uncon- 
stitutional ;  and  at  the  same  time  greatly  weakeneth  the 
authority  of  the  judgment. 

Sect.  7.  As  to  mere  words  supposed  to  be  treasonable, 
they  differ  widely  from  writings  in  point  of  real  malignity  and 
proper  evidence.  They  are  often  the  effect  of  mere  heat  of 
blood,  which,  in  some  natures  otherwise  well  disposed,  carrieth 
the  man  beyoud  the  bounds  of  decency  or  prudence.  They 
are  always  liable  to  a  great  misconstruction  from  the  ignorance 
or  inattention  of  the  hearers,  and  too  often  from  a  motive 
truly  criminal.  And  therefore  I  choose  to  adhere  to  the  rule 
which  hath  been  laid  down  on  more  occasions  than  one  since 
the  revolution,  that  loose  words,  not  relative  to  any  act  or 
design,  are  not  overt  acts  of  treason.  But  words  of  advice  or 
persuasion,  and  all  consultations  for  the  traiterous  purpose:) 
treated  of  in  this  chapter  are  certainly  so.  They  are  uttered 
in  contemplation  of  some  traiterous  purpose  actually  on  foot 
or  intendeil,  and  in  prosecution  of  it. 

Lord  Chief-Justice  Hale  was  of  opinion,  that  bare  words 
are  not  an  overt  act  of  treason,  Coke  was  of  the  same  opinion. 
Hale  hath  treated  the  subject  pretty  much  at  large,  and  I 
shall  not  repeat  his  argument ;  but  I  must  say,  that  I  think 


*  See  Bacon's  letters  in  the  4to  edition  of  hie  work?,  1740,  lett.  Ill,  112, 
114, 116,  117.  Others  of  his  letters  shew,  that  the  same  kind  of  intercourse 
wjis  kept  up  between  the  King  and  his  attorney-general  with  regard  to 
many  cases  then  depending  in  judgment,  in  which  the  King  was  pleasrd  to 
take  a  part,  or  thought  his  prerogative  concerned  ;  particularly  in  the  case 
of  one  Owen  executed  for  treasonable  words,  in  that  of  Mr.  Oliver  St.  John 
touching  the  benevolence,  in  the  dispute  l»etween  the  courts  of  Kiug'« 
Bi-noh  au<l  Chancery  in  the  cjise  of  the  Prafnunirc,  and  in  the  proceedings 
j.gainst  the  Karl  and  Counteas  of  .Somerset. 

bi:s 
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his  reasons  founded  on  temporary  acts  or  acts  since  repealed,  chap.  i. 
which  make  speaking  the  words  therein  set  forth  felony  or 
fnisdemeanor  are  unanswerable;  for  if  those  words,  seditious 
to  the  last  degree,  had  been  deemed  overt  acts  within  the 
statute  of  treasons,  the  legislature  could  not,  with  any  sort  of 
consistency,  have  treated  them  as  felony  or  misdemeanor.* 

The  same  use  may  be  made  of  the  acts  passed  in  the  time  4  Anme,  o,  s. 

.  ,  tt  Aniue,  0. 7. 

of  the  late  Queen  for  the  security  of  her  Majesty  s  person  and 
government,  and  of  the  succession  to  the  Crown  in  the  pro- 
testant  line.  These  acts  provide,  that  every  person  who  should 
maliciously,  advisedly  and  directly  by  writing  or  printing 
affirm,  that  the  Queen  was  not  the  rightful  Queen  of  these 
realms,  or  that  the  pretender  had  any  right  or  title  to  the 
Crown,  or  that  any  other  person  had  any  right  or  title,  other- 
wise than  according  to  the  acts  passed  since  the  revolution  for 
settling  the  succession,  or  that  the  legislature  hath  not  sufficient 
authoj  ity  to  make  laws  for  Hmiting  the  succession,  should  be 
guilty  of  high  treason  and  suffi^r  as  a  traitor  ;  and  then  enact, 
that  if  any  person  shall  maliciously  and  directly  by  preaching^ 
teaching,  or  advised  speaking  declare  and  maintain  the  same, 
he  shall  incur  the  penalties  of  a  prcemunire. 

I  will  make  a  short  observation  or  two  on  these  acts. 

1st,  The  positions  condemned  by  them  had  as  direct  a  ten- 
dency to  involve  these  nations  in  the  miseries  of  an  intestine 
war,  to  incite  her  Majesty's  subjects  to  withdraw  their  alle- 
giance from  her,  and  deprive  her  of  her  Crown  and  royal 
dignity,  as  any  general  doctrine,  any  declaration  not  relative 
to  actions  or  designs,  could  possibly  have ;  and  yet  in  the  case 
of  bare  words,  positions  of  this  dangerous  tendency,  though 
maintained  maliciously,  advisedly,  and  directly,  and  even  in 
the  solemnities  of  preachi^ig  and  teaching,  are  not  considered 
as  overt  acts  of  treason. 

2dly,  In  no  case  can  a  man  be  argued  into  the  penalties  of 
the  acts  by  inferences  and  conclusions  drawn  fi-om  what  he 


*  Tho  like  use  hath  been  uitulo  of  temporary  statutes  which  make  words 
in  certain  cases  treason  :  but  I  do  not  build  upon  them  ;  I  rely  on  tljo8e 
which  make  wordrt  felony  or  misdemeanor. 

hath 
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was  considered  by  Parliament,  even  after  his  resignation  and  de- 
positiouy  as  a  King  against  whom  high  treason  might  be  com- 
mitted. This  he  groundeth  on  the  attainders  of  those  who  were 
concerned  in  the  murder  of  him.  But  those  attainders  seem  to 
me  to  have  been  grounded  singly  on  a  principle  of  law,  which 
then  prevailed,  that  compassing  the  death  of  the  father  of  the 
8  luBt.  7.  Kin>g  was  high  treason :  and  Lord  Chief -Justice  Coke  account- 

eth  for  those  attainders  upon  this  principle,  and  upon  no  other. 


See  Disc  IV. 


I  have  in  another  discourse  entered  largely  into  this  ques- 
tion, and  those  touched  upon  in  the  8th  and  10th  sections; 
and  therefore  I  say  no  more  of  them  in  this  place. 

8«ct.i2.  Sect.  12.     I  will   conclude  this  introduction  with  a   few 

Benefit  of  ,  i  •  i  •        i  <> 

clergy  in  tiea-      words,  touching  clergy  in  the  case  of  treason. 

aon. 

25  E.  III.  The  statute  de  clero  provideth,  that  clerks,  convict  for  trea- 

sons  or  felonies  touching  other  persons  tfuin  the  King  himself 
or  his  royal  Majesty ^  shall  have  the  privilege  of  holy  church. 
In  consequence  of  this  statute  mere  felonies  of  all  kinds  became 
intitled  to  clergy ;  and  petit  treason  likewise  became  so 
intitled,  till  ousted  by  statute.  It  was  treason  of  a  more 
private  nature,  and  not  in  consideration  of  law  committed 
against  the  person  of  the  King  or  his  royal  Majesty, 

As  the  benefit  of  clergy  in  the  case  of  felony  is  not  confined 
to  such  offences  as  were  felony  at  the  time  of  making  this 
statute,  but  in  favour  of  life,  or  rather  of,  what  the  ignorance 
and  superstition  of  former  times  called,  the  privilege  of  holy 
churchy  is  extended  to  all  new -created  felonies,  unless  taken 
away  by  the  statute  creating  such  felony,  or  by  some  other ; 
so,  on  the  other  hand,  by  parity  of  reason  and  in  justice  to  the 
Crown  and  the  publick,  all  new-created  treasons,  which  in 
judgment  of  law  are  levelled  at  the  person  of  the  King  or  his 
royal  Majesty,  are  excluded,  without  special  words  for  that 
purpose,  as  coming  within  the  exception  of  this  statute. 

2  Hale  882.  Hale,  it  is  true,  saith,  that  in  all  cases  of  high  treason, 

whether  declared  so  by  the  statute  of  treasons  or  newly  enacted 
since,  the  privilege  of  clergy  is  taken  away.  The  rule  is  gene- 
ral, but,  I  apprehend,  the  learned  author  must  be  understood 

with 
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with  some  limitation.  All  sorts  of  high  treason,  touching  the 
person  of  the  King  or  his  royal  Majesty^  come  within  the 
exception  in  the  statute  de  clero^  and  consequently  are  ousted 
without  special  words :  but  when  offences  of  a  more  private 
nature,  which,  for  the  most  part,  terminate  in  an  injury  done 
to  particulars,  have,  by  reason  of  their  odiousness  and  for 
pablick  example,  been  made  high  treason,  or  when  that  hath 
been  attempted,  of  which  the  instances  have  been  very  rare,  it 
hath  been  deemed  expedient  to  take  away  clergy  by  express 
words  for  that  purpose;  for  such  new-created  treasons,  of  a 
private  nature,  could  not,  with  any  sort  of  propriety,  be  said 
to  touch  the  person  of  the  King  or  his  royal  Majesty. 

I  will  give  a  few  instances  of  each  kind  of  statute-treasons, 
which  will  serve  to  explain  and  establish  the  distinction  I  am 
aiming  at. 

The  new-created  treasons  concerning  the  coin  and  seals  ai'e 
treasons  of  the  same  kind  with  those  declared  so  by  the  statute 
of  treasons,  and  come  under  the  same  rule.  They  are  all 
treasons  against  the  royal  Majesty  of  the  King, 

The  treasons  created  by  statutes  made  for  abolishing  the 
papal  and  establishing  the  regal  supremacy,  for  avoiding  doubts 
touching  the  succession  of  the  Grown  and  for  establishing  such 
succession,  for  the  punishment  of  seditious  and  defamatory  libels 
tending  to  create  doubts  and  suspicions  touching  the  King's 
title  or  government  or  the  royal  issue; — these  treasons  and 
others  of  the  like  nature,  of  which  instances  more  than  enough 
may  be  met  with  in  the  Statute-book,  having  a  direct  tendency 
in  the  judgment  of  the  legislature  to  disturb  the  peace  and  tran- 
quility of  the  kingdom,  and  to  endanger  the  stability  of  the 
government,  come  within  the  exception  of  the  statute  de  clerOf 
as  being  treasons  touching  the  person  of  the  King  or  his  royal 
Majetiy  ;  and  accordingly  such  of  them  as  still  exist  are  ousted 
ol  dergy  without  any  express  provision  for  that  purpose. 

But  with  regard  to  the  lower  species  of  treasons  hinted  at 
above  as  terminating  in  injuries  done  to  particulars,  the  law 
bath  been  taken  to  be  otherwise. 

The 


204  D I  S  C  O  U  R  S  E    I. 

CHAP.  I.  ^ith  great  propriety,  deemed  treasonable ;  yet  still  they  are 

considered  as  means  to  effectuate,  not  barely  as  evidence  of 
the  treasonable  purpose.  Upon  thLs  principle  words  of  advice 
or  encouragement,  and,  above  all,  consultations  for  destroying 
the  King,  very  properly  come  under  the  notion  of  means  made 
use  of  for  that  purpose.  But  loose  words  not  relative  to  facts 
are,  at  the  worst,  no  more  than  bare  indications  of  the  mahg- 
nity  of  the  heart. 

Kelyng,  in  the  place  last  cited,  saith,  he  seeth  no  difference 
between  words  reduced  into  writing  and  words  spoken.  But 
as  I  have  already  said,  the  difiPerence  appeareth  to  me  to  be 
very  great,  and  it  lieth  here.  Seditious  writings  are  per- 
manent things,  and,  if  published,  they  scatter  the  poison  far 
and  wide.  They  are  acts  of  deliberation,  capable  of  satisfactory 
proof,  and  not  ordinarily  liable  to  misconstruction ;  at  least 
they  are  submitted  to  the  judgment  of  the  court,  naked  and 
undisguised,  as  they  came  out  of  the  author's  hand.  Words 
are  trsmsient  and  fleeting  as  the  wind,  the  poison  they  scatter 
is,  at  the  worst,  confined  to  the  narrow  circle  of  a  few  hearers. 
They  are  frequently  the  effect  of  a  sudden  transport,  easily 
misunderstood,  and  often  misreported. 

Lord  Chief.  The  learned  publisher  of  Kelyng's  Reports,  in  his  preface, 

putteth  the  reader  in  mind  of  two  quceres  inserted  in  their 
proper  places  in  the  margin  of  the  book,  "  Which,"  saith  he, 
"  may  be  fit  to  be  considered  by  the  learned.**  One  of  them 
standeth  against  this  very  passage ;  "  Yet  quasre^  because  of 
the  different  opinions.  But  words  wiU  explain  tfte  meaning 
of  an  act,** 

The  leiirned  judge  seemeth  to  have  intimated  his  own 
opinion  in  this  cautious  manner,  rather  from  the  regard  he 
had  to  the  memory  of  his  predecessor,  and  by  reason  of  the 
diversity  of  opinions  upon  the  point,  than  from  any  doubt  he 
himself  entertained  about  it.  For  the  rule  I  have  already 
mentioned,  touching  words  Twt  relative  to  actions  or  designs, 
is  his  own ;  he  laid  it  down  with  the  concurrence  of  the  court, 
in  both  the  ciw^es  to  which  I  have  referred;  and  it  exactly 
falleth  in  with  the  marginal  note  I  have  just  cited,  that  words 
will  explain  the  mtauing  of  an  act,  and  Lkewise  with 
Cix)luigiUi's  cube,  as  rejHirt^Hl  by  CiX)ke  and  cited  by  Hale. 

This 
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This  rule  differeth  in  some  measure  from  the  resolution  in  chap.  i. 
Pane's  case,  as  it  is  restrained  to  words  not  relative  to  actions  Cro.  Car.  i26. 
or  designs ;  but  under  that  limitation  it  perfectly  agreeth  with 
it.     It  is  agreeable  to  the  spirit  and  meaning  of  the  statute  of 


Queen  Mary,  which,  among  other  mischiefs  arising  from  the  i  Mar.  sen.  i. 
multiplicity  of  treasons,  mentioneth  this,  "  That  many  persons 
had  suffered  shameful   death   for  words  only,  without  other 
opinion,  fact,  or  deed." 

And  it  is  founded  in  reason,  equity,  and  sound  policy. 

I  said  at  the  beginning  of  this  section,  that  Lord  Coke  was 
of  opinion  that  bare  words  are  not  an  overt  act  of  treason. 
This  opinion  he  foundeth  singly  upon  the  statute  of  tre€isons ; 
for  he  thought,  that  at  common-law  words  alone  might  be  an  s  Inst  5. 
overt  act  of  compassing  the  King's  death  ;  and  Bracton,  and 
the  other  authors,  who  wrote  before  the  statute,  are  cited  in 
support  of  this  opinion.  Bracton  and  Britton  are  cited  to  the 
same  purpose  by  Stanford.  f.  2.  b. 

None  of  the  authors  either  of  the  learned  judges  hath  cited 
do  in  express  terms  maintain  this  doctrine,  nor  can  I  collect 
from  what  they  have  said,  that  they  at  all  favoured  it.  The 
word  Machinattis,  used  by  Bracton  and  Fleta,  in  itself  im- 
porteth  nothing  like  it ;  and  connected  as  it  is  with  the  other 
words  ausu  temerario  machinatus,  it  importeth  nothing  less 
than  something  done  or  attempted  against  the  King's  life. 

The  word  compasser  made  use  of  by  Britton  and  the  Mirror 
in  the  passages  cited  by  CJoke  proveth  nothing :  it  can  prove 
nothing  in  a  question  which  turneth  singly  on  the  true  sense 
and  full  extent  of  the  word  itself. 

The  words  prailocutibs  fuit  mortem  <f*c.  used  by  Bracton  and 
Fleta  in  setting  forth  the  substance  of  an  appeal  of  treason, 
and  the  words  pv/rparler  tid  mort  used  by  Britton  for  the 
same  purpose,  do  in  sound  come  much  nearer  to  the  point. 
But  sounds  will  go  a  very  little  way  towards  fiidng  the  mean- 
ing of  an  author,  unless  the  sense  and  connection  of  his  words 
be  attended  to.  Bracton  and  Fleta  give  us  but  the  substance 
of  the  appeal,  and  that  very  shortly.  Britton  is  more  full, 
"  Cy  face  Tencusour  son  appeal  en  cest  manere ;  I,  que  cy  est, 

appele 
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^^^^'  !•  appele  P,  que  illonques  est,  de  ceo,  que  come  H  f uit  en  tiel  certein 

lieu,  a  tiel  oerteia  jour,  tiel  an,  la  oya  mesme  cestuy  P.  purparler 
tiel  mort  ou  tiel  treason*  [parenter  cestuy  P.  &  un  auter  tiel 
par  nosme,  k  par  tiels  aliances.  Et  que  cestuy  P.  issint  le  fist  k 
issint  le  purparla  felonisement  come  felon,  &  treyturement  come 
traytour,  cestuy  I.  est  prist  a  prover  par  son  corps.]  "  This  pre- 
cedent plainly  importeth  a  meeting  of  the  conspirators  and  a 
consultation  between  them  for  the  traitorous -purposes  therein 
mentioned.  The  words,  purparler  parenter  cestuy  P.  <fe  un 
atUery  dc  par  tiels  aliancee  can  mean  nothing  less.  This  pas- 
sage therefore  proveth  nothing  with  regard  to  bare  words  not 
relative  to  actions ;  since  a  consultation  for  taking  away  the 
King's  life  undouotedly  was  an  overt  act  at  the  common-law, 
and  is  so  under  the  statute. 

The  citations  from  Bracton  and  Fleta  will  be  found  to  prove 
as  little,  if  the  words  prcelocutue /uit  mortem  import  a  consul- 
tation with  others  to  that  purpose :  and  that  they  do  so,  ap- 
peareth  highly  probable  from  one  of  the  pleas  which  Fleta 
putteth  into  the  defendant's  mouth,  ad  hoc^  quod  accusana  dicii 
qiAod  prcelocatiofuit  in  prceeentid  talium,  respondere  poteritj  quod 
nunguam  cum  prtedictis  talibus  colloquium  habuit.  However, 
since  all  these  authors,  short  and  obscure  as  they  are,  pro- 
fessedly treat  of  the  same  manner,  if  Bracton  and  Fleta  may 
be  explained  by  Britton,  who  did  not  write  long  after  them, 
these  passages  prove  nothing  to  the  point  for  which  they  have 
been  cited. 

The  precedent  Lord  Coke  fetcheth  from  the  days  of  King 
Edmund  ^ill  receive  the  same  answer.  For  it  chargeth,  that 
the  conspirators,  naming  them,  et  auters,  met  and  consulted 
by  what  means  to  kill  or  imprison  the  King,  and  engaged  to 
each  other  to  keep  their  treason  secret ;  and  to  furnish  each  of 
them  to  the  utmost  of  his  power  the  means  for  effecting  it. 

It  may  be  thought  I  have  t<iken  up  too  much  of  the  reader's 
time  in  examining  this  opinion  of  Lord  Coke,  because,  as  I  said 
before,  he  admitteth,  that  since  the  statute  words  alone  will  not 
make  a  man  a  traitor.  **  There  must,  saith  he,  be  an  overt- 
det  d ;  but   words  without  an  overt-deed  are  to  be  punished 

*  All  the  words  between  the  hooka  are  omitted  by  Coke. 

in 
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in  another  degree  as  an  high  misprision."  But  if  it  be  ad-  ch-A.?.  l 
mitted,  that  bare  words,  not  relative  to  actions,  did  at  com- 
mon-law amount  to  an  overt-deed,  I  doubt  the  words  open 
deed  in  the  statute,  on  which  this  learned  author  relieth,  have 
not  altered  the  case  ;  since  the  single  question  is,  what  doth  or 
doth  not  amount  to  an  open  deed.  All  the  words  descriptive 
of  the  offence,  "  If  a  man  shall  compass  or  imagine,  and  thereof 
be  attainted  of  Open  deed,"  are  plainly  borrowed  from  the 
common-law;  and  therefore  must  bear  the  same  construction 
they  did  at  common-law,  unless  there  be  any  thing  in  the 
statute  which  mil  necessarily  lead  us  to  another. 

This  hath  been  urged  with  some  advantage  by  a  good 
modem  writer  on  the  crown-law,  the  best  we  have  except  ^  ^g^^  *  ^^' 
Hale,  against  his  Lordship's  construction  of  the  statute.  It  is, 
I  confess,  a  good  argument  ad  hominem^  but  it  cannot  be  carried 
farther.  However,  lest  it  should,  I  thought  it  would  be  time 
not  wholly  mispent  to  shew,  that  the  doctrine  his  Lordship 
hath  advanced  upon  the  foot  of  common-law  is  not  supported 
by  any  of  the  authorities  to  which  he  hath  appealed. 

I  have  considered  the  question  touching  words  and  writings 
supposed  to  be  treasonable  the  more  largely,  not  only  because 
of  the  diversity  of  opinions  upon  it ;  but  likewise  for  the  great 
importance  of  the  point,  and  the  extreme  danger  of  multiplying 
treasons  upon  slight  occasions. 

I  cannot  conclude  this  chapter  without  putting  the  reader  in 
mind  of  a  fine  passiige,  which  I  borrow  from  the  Baron  de 
Montesquieu,  worthy  the  attention  of  all  persons  concerned  in  Spirit  of  Laws, 
framing  penal  laws  or  putting  them  in  execution.  '*  Bylla, 
saith  that  excellent  writer,  who  confounded  tyranny,  anarchy, 
and  liberty,  made  the  Cornelian  laws.  He  seemed  to  have 
contrived  regulations  merely  with  a  view  to  create  crimes. 
Urns  distingui  i^hing  an  infinite  number  of  actions  by  the 
name  of  murder,  he  found  murderers  in  all  parts.  And  by  a 
practice  hu>t  too  much  foUowed  he  laid  snares,  sowed  thorns, 
and  opened  precipices,  wheresoever  the  citizens  set  their 
feet." 


CHAP. 
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CHAP.  II. 


Hilitaxy  wea- 
pODS  nob  necee- 
saiy. 
Hale  181, 
141,  150,  to 
168. 


V.  Sect.  7. 


Sect.  I. 
1  ha  true  cri- 
terion stated  in 
this  and  alx 
following 
aeotiona. 


CHAP.    II. 

Of  levying  War  and  adhering  to  the  King's 

enemies. 

LORD  Chief-Justice  Hale,  speaking  of  such  unlawful 
assemblies  as  may  amount  to  a  levying  of  war  within  the 
25  E.  Ill,  taketh  a  difference  between  those  insurrections  which 
have  carried  the  appearance  of  an  army  formed  under  leaders, 
and  provided  with  military  weapons,  and  with  drums,  colours 
&c,  and  those  other  disorderly  tumultuous  assemblies  which 
have  been  drawn  together  and  conducted  to  purposes  manifestly 
unlawful,  but  without  any  of  the  ordinary  shew  and  apparatus 
of  war  before  mentioned. 

I  do  not  think  any  great  stress  can  be  laid  on  that  distinction. 
It  is  true,  that  in  case  of  levying  war  the  indictments  gene- 
rally charge,  that  the  defendants  were  armed  and  arrayed  in  a 
warlike  manner ;  and,  where  the  case  would  admit  of  it,  the 
other  circumstances  of  swords,  guns,  drums,  colours  &c,  have 
been  added.  But  I  think  the  merits  of  the  case  have  never 
turned  singly  on  any  of  these  circumstances. 

In  the  cases  of  Damaree  and  Purchase,  which  are  the  last 
printed  cases  which  have  come  in  judgment  on  the  point  of 
constructive  levying  war,  there  was  nothing  given  in  evidence 
of  the  usual  pageantry  of  war,  no  military  weapons,  no  banners 
or  drums,  nor  any  regular  consultation  previous  to  the  rising ; 
and  yet  the  want  of  these  circumstances  weighed  nothing  with 
the  court,  though  the  prisoners'  counsel  insisted  much  on  that 
matter.  The  number  of  the  insurgents  supplied  the  want  of 
military  weapons ;  and  they  were  provided  with  axes,  crows, 
and  other  tools  of  the  like  nature,  proper  for  the  mischief  they 
intended  to  effect. 

Furor  arma  ministraL 

Sect.  1.  The  true  criterion  therefore  in  all  these  cases 
is,  Qiio  animo  did  the  parties  assemble  1    For  if  the  assembly 

be 
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be  npon  aooount  of  some  privcUe  quarrel,  or  to  take  revenge  on  chap.  ii. 
partieular  persons,  the  statute  of  treasons  hath  akeady  deter- 
mined that  point  in  favour  of  the  subject.  '*If,  saith  the 
statute,  any  man  ride  armed  openly  [so  the  word  descovert 
ought  to  have  been  rendered],  or  secretly  with  men  of  arms 
against  any  other  to  slay  or  to  rob  him,  or  to  take  and  keep 
him  till  he  make  fine  for  his  deliverance,  it  is  not  the  mind 
of  the  King  nor  his  council,  that  in  such  case  it  shall  be 
judged  treason ;  but  it  shall  be  judged  felony  or  trespass  ac- 
cording to  the  law  of  the  land  of  old  time  used  and  according 
as  the  case  requireth/'  Then  immediately  followeth  another 
clause,  which  reacheth  to  the  end  of  the  statute,  and  provideth, 
that,  if  in  such  case  or  other  like  the  offence  had  thentofore 
been,  adjudged  treason,  whereby  the  lands  of  the  offenders 
had  come  to  the  Crown  as  forfeit,  the  Lords  of  the  fee  should 
notwithstanding  have  the  escheat  of  such  lands,  saving  to  the 
Crown  the  year  and  wast. 

I  will  make  a  short  observation  or  two  on  these  clauses. 

1st,  The  first  clause  is  evidently  declaratory  of  the  common- 
law  ;  it  shall  be  adjudged  felony  or  trespass  according  to  the 
law  of  the  land  of  old  time  ueed.  The  second  hath  a  retro- 
spect to  some  late  judgments  in  which  the  common-law  had 
not  taken  place  ;  and  giveth  a  speedy  and  effectual  remedy  to 
Lords  of  the  Fee  who  had  sufferad  by  those  judgments. 

2dly,  The  woi*ds  of  the  fii>5t  clause  descriptive  of  the  offence, 
"  if  any  man  ride  armed  openly  or  secretly  with  men  of  arms," 
did,  in  the  language  of  those  times,  mean  nothing  less  than 
the  assembling  bodies  of  men,  friends,  tenants  or  dependants, 
armed  and  arrayed  in  a  warlike  manner  in  order  to  effect  some 
purpose  or  other  by  dint  of  numbers  and  superior  strength ; 
and  yet  these  assemblies  so  armed  and  arrayed,  if  drawn  together 
for  purposes  of  a  private  nature,  were  not  deemed  treasonable. 

3dly,  Though  the  statute  mentioneth  only  the  cases  of 
assembling  to  kill,  rob  or  imprison,  yet^these,  put  as  they  are 
by  way  of  example  only,  will  not  exclude  others  which  may 
be  brought  within  the  same  rule ;  for  the  retrospective  clause 
provideth,  that  if  in  such  case  or  other  like  it  hath  been 

O  adjudged. 
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CHAP.  II.  adjudged. — What  are  the  other  like  cases  f    All  cases  of  the 

like  private  nature  are,  I  apprehend,  within  the  reason  and 
equity  of  the  act.     The  case  of  the  Earls  of  Gloucester  and 

1  Hale  80, 185,      Hereford,  and  many  other  cases  cited  by  Hale,  some  before  the 

149, 260.  '  •'  f  \ 

statute  of  treasons,  and  others  after  it, — those  assemblies, 
though  attended  many  of  them  with  bloodshed  and  with  the 
ordinary  apparatus  of  war,  were  not  holden  to  be  treasonable 
assemblies ;  for  they  were  not,  in  construction  of  law,  raised 
against  the  King  or  his  Eoyal  Majesty,  but  for  purposes  of  a 
private  personal  nature. 

Sect.  2.  Sect.   2.     Upon  the  same  principle  and  within  the  reason 

(1  Hale  181,  ^^^  equity  of  the  statute,  risings  to  maintain  a  private  claim 
133,149,200.)  q£  right,  or  to  destroy  particular  inclosures,  or  to  remove 
niLsances,  which  affected  or  were  thought  to  afiPect  in  point  of 
interest  the  parties  assetnbled  for  these  purposes^  or  to  break 
prisons  in  order  to  release  particular  persons  without  any 
other  circumstance  of  aggravation,  have  not  been  holden  to 
amount  to  levying  war  within  the  statute. 

And  upon  the  same  principle  and  within  the  same  equity 
of  the  statute,  I  think  it  was  very  rightly  holden  by  five  of 
1  Httie  n48  the  judges,  that  a  rising  of  the  weavers  in  and  about  London 
to  destroy  all  engine-looms,  machines  which  enabled  those  of 
the  trade  who  made  use  of  them  to  undersell  those  who  had 
them  not,  did  not  amount  to  levying  war  within  the  statute ; 
though  great  outrages  wei'e  committed  on  that  occasion,  not 
only  in  London  but  in  the  adjacent  counties,  and  the  magistrates 
and  peace-officers  were  resisted  and  affronted. 

For  those  judges  considered  the  whole  affaii*  merely  as  a 
private  quarrel  between  men  of  tJie  same  trade  about  the  use 
of  a  particular  engijiCy  which  those  concerned  In  the  rising 
tlioughi  detrimental  to  tliem.  Five  of  the  judges  indeed  were 
of  a  different  opinion  :  but  the  attorney-general  thought  proper 
to  proceed  against  the  defendants  as  for  a  riot  only. 

8«ct.  3.  Sect.    3.     But  every  insurrection  which  in   judgment  of 

132.)        '         law  is  intended  against  the  person  of  the  King,  be  it  to 

dethrone 
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dethrone  or  imprison  him,  or  to  oblige  him  to  alter  his  measures  ch^^-  ii- 
of  government,  or  to  remove  evil  counsellors  from  about  him, 
— ^theee  risings  all  amoimt  to  levying  war  within  the  statute, 
whether  attended  with  the  pomp  and  circumstances  of  open 
war  or  not :  and  every  conspiracy  to  levy  war  for  these  pur-   (i  Hale  109, 
poses,  though  not  treason  within  the  clause  of  levying  war,  is  1*8.) 
yet  an  overt  act  within  the  other  clause  of  compassing  the  014.'  ' 

King's  death.     For  these  purposes  cannot  be  effected  by  num- 
bers and  open  force  without  manifest  danger  to  his  person.  * 


Sbct.  4.  Insurrections  in  order  to  throw  down  all  inclo-  Seot.  4. 
sures,  to  alter  the  established  law  or  change  religion,  to  in-  (i  Hale  132— 
hanoe  the  price  of  all  labour  or  to  open  all  prisons, — all  risings  ^**'  ^^'' 
in  order  to  effect  these  innovations  of  a  publick  and  general 
eoncem  by  an  armed  force  are,  in  construction  of  law,  high 
treason,  within  the  clause  of  levying  war  :  for  though  they  are 
not  levelled  at  the  person  of  the  King,  they  are  against  his 
Royal  MoQeaty ;  and  besides,  they  have  a  direct  tendency  to 
dissolve  all  the  bonds  of  society,  and  to  destroy  all  property 
and  all  government  too,  by  numbers  and  an  armed  force. 
Insurrections  likewise  for  redressing  natumaZ  grievances,  or  for 
the  expulsion  of  foreigners  in  general,  or  indeed  of  any  single 
nation  living  here  under  the  protection  of  the  King,  or  for  the 
reformation  of  real  or  imaginary  evils  of  a  ptiblic  na^re  and 
in  which  the  inatirgenta  have  no  special  interest, — risings  to 
effect  these  ends  by  force  and  numbers  are,  by  construction  of 
law,  within  the  clause  of  levying  war :  for  they  are  levelled  at 
the  King's  Crown  and  Royal  Dignity. 

Sect.  5.  It  was  adjudged  in  the  16  Charles  I,  a  season  of  sect.  5. 
great  agitation,  that  going  to  Lambeth-house  in  a  warlike  1  Hale  141, 
manner  to  surprize  the  arch-bishop,  who  was  a  privy-counsellor,  ^]  B^siMd'a 
it  being  wUh  drums  and  a  multitude  to  the  number  of  300, 
was  treason. 

This  is  a  very  imperfect  account  of  an  insurrection  which 
hath  found  a  place  in  the  best  histories  of  that  time.    The 


case. 


*  The  summary  p.  13.  layeth  down  a  different  role,  and  so  doth  3  Inat. 
14.    Bnt  the  law  is  mistaken  in  these  books. 

tumult 
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tumult  happened  on  Monday  the  11th  of  May  1640  about  mid- 
night. On  the  Thursday  following  the  special  omimiflsion, 
under  which  the  judges  sat,  was  opened  and  proceeded  upon ; 
and  Benstead  a  ring-leader  in  the  tumult  was  convicted,  and 
within  a  very  few  days  afterwards  executed. 

It  is  not  easy  from  the  short  note  of  the  case  given  by  the 
reporters  to  collect  the  true  grounds  of  this  resolution :  but 
the  history  of  the  times  will  enable  us  to  form  a  probable  con- 
jecture concerning  them. 

On  the  fifth  of  May  the  Parliament  was  dissolved  to  the 
general  dissatisfaction  of  the  nation :  and,  which  greatly  in- 
creased the  ill-humour  of  the  people,  the  convocation  was,  by  a 
new  commission,  impowered  to  continue  sitting,  notwithstand- 
ing the  dissolution  of  the  Parliament.  And  the  blame  and 
odium  of  both  tlieae  unpopular  measures  were  laid  upon  the 
Arcli'bishop, 

m 

On  Saturday  the  ninth  of  that  month  a  paper  was  posted  up 
at  the  Exchange  exhorting  the  apprentices  to  rise  and  sack  the 
Arch-bishop's  house  upon  the  Monday  following ;  and  accord- 
ingly on  that  very  day  an  attempt  was  made  upon  Lambeth- 
house  by  a  rabble  of  some  thousands,  with  open  profession  and 
protestation,  that  they  tcould  tear  the  Arch-bishop  in  pieces. 

It  wei-e  to  be  wished,  that  the  full  import  of  the  libel  posted 
at  the  Exchange,  in  consequence  of  which  the  attempt  was 
made,  had  been  set  out ;  and  also  that  we  were  informed  what 
was  the  cry  among  the  rabble  at  the  time  of  the  attempt,  more 
than  that  they  would  tear  the  Arch-bishop  in  pieces.  These 
circumstances,  could  we  come  at  them,  would  probably  let  us 
into  the  true  reason  and  motives  of  the  rising,  and  consequently 
into  the  reason  and  grounds  of  the  opinion  of  the  judges :  for 
if  it  did  appear  by  the  libel  or  by  the  cry  of  the  rabble  at 
Lambeth-house,  that  the  attempt  was  made  on  account  of 
measures  the  King  had  taken  or  was  then  takvng  cU  the 
instigation^  ae  they  imagined,  of  the  Arch-bishop;  that  the 
rabble  had  deliberately  and  upon  a  pubUck  invitation  attempted, 
by  numbers  and  open  force,  to  take  a  severe  revenge  upon  the 
Pri'vy -Counsellor  for  ike  measures  the  Sovereign  had  taken 
or  was  pursuing ;  if  this  may  be  supposed  to  be  the  case,  I 

think 
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think  the  suppoedtion  is  not  very  foreign,  the  grounds  and  chap.  ii. 

reasons  of  the  resolution  would,  in  my  opinion,  be  sufficiently 

explained,  without  taking  that  little  trifling  circumstance  of 

the  drum  into  the  case.     Upon  such  a  supposition,  the  case 

came  within  the  reason  of  Talbot's  case  17  R.  II.  cited   by 

Hale :  and  I  think  too  within  the  rules  laid  down  in  the  two   i  Hale  i89, 140 

0(50  <>gij 

proceeding  sections.      But  without  the  help  of  some  such  -  '"  • 
supposition,  I  see  nothing  in  the  case,  as  stated  by  the  report, 
which  can  amount  to  high  treason. 

Sect.  6.  But  a  bare  conspiracy  for  effecting  a  rising  for  Sect.  0. 
the  purposes  mentioned  in  the  two  proceeding  sections  and  in 
the  next  is  not  an  overt  act  of  compassing  the  King's  death. 
Nor  will  it  come  under  any  species  of  treason  within  the  25 
E.  III.  unlesa  the  risiiig  be  effected :  and  in  that  case  the  ^  Hale  iss. 
conspirators  as  well  as  the  actors  will  all  be  equally  guilty ; 
for  in  high  treasons  of  all  kinds  aU  the  participea  criminia 
are  principals. 

It  must  be  admitted,  that  conspiracias  for  these  purposes  have 
been  adjudged  treason  :  but  those  judgments  were  founded  on 
the  temporaiy  act  of  13  Eliz^,  which  made  compassing  to  levy 
war,  declared  by  printing,  writing,  or  advised  speaking,  high 
treason  during  the  life  of  the  Queen, 

There  was  an  act  in  the  13  Oar.  II.  to  the  same  piu*pose,   Kei.  19, 20. 
on  which  some  prosecutions  were  founded ;  but  that  act  expired 
with  the  death  of  the  King. 

Sect.  7.  The  cases  of  Damaree  and  Purchase  for  destroying  sect.  7. 
the  meeting-houses  of  pratestant  dissenters,  being  the  last  in 
print  which  have  come  in  judgment  upon  the  doctrine  of  con- 
structive levying  war,  and  having  been  ruled  upon  considera- 
tion of  former  precedents,  I  will  state  them  somewhat  largely 
from  the  printed  trials. 

The  indictments  charged,  that  the  prisoners  withdrawing  SS'^^"^*- 
their  allegiance  he.  and  conspiring  and  intending  to  disturb 
the  peace  and  publick  tranquility  of  the  kingdom,  did  traito- 
rously compass,  imagine,  and  intend  to  levy  and  raise  war, 
rebellion,  and  insurrection  against  the  Queen'  within  the 
kingdom;  and  that  in  order  to  complete  and  effect  these 

their 
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CHAP.  II.  their  traiterous  intentions  and  imaginfttions,  they  on  the 


day  of  at with  a  multitude  of  people,  to  the 

number  of  500,  armed  and  arrayed  in  a  warlike  manner  Ac 
then  and  there  traitorously  assembled,  did  traitorously  ordain, 
prepare,  and  levy  war  against  the  Queen,  against  the  duty  of 
their  allegiance  &c. 

It  appeared  upon  the  trial  of  these  men,  which  I  attended 
in  the  8tudents'  gallery*  at  the  Old  Bayley,  that  upon  the 
1  March  1709,  during  Dr.  Sacheverell's  trial,  the  rabble,  who 
had  attended  the  doctor  from  Westminster  to  his  lodgings  in 
the  Temple,  continued  together  a  short  space  in  the  King's 
Bench  Walks,  ciying,  among  other  cries  of  the  day.  Dawn 
with  the  Preabyterians. 

At  length  it  was  proposed,  by  whom  it  was  not  known,  to 
pull  down  the  meeting-houses,  and  thereupon  the  cry  became 
general,  Doum  with  the  meeting-houses;  and  some  thousands 
immediately  moved  towards  a  meeting-house  of  Mr  Burges  a 
Protestant  dissenting  minister;  the  defendant  Damaree,  a 
waterman  in  the  Queen's  service  and  in  her  Livery  and  badge, 
putting  himself  at  the  head  of  them,  and  crying,  Come  oHf 
boys,  ni  lead  you,  Down  with  the  meeting-houses.  They  soon 
demolished  Mr.  Burges's  and  burnt  the  pews,  pulpit,  and  other 
materials  in  Lincoln 's-inn-fields.  After  they  had  finished  at 
that  place,  they  agreed  to  proceed  to  the  rest  of  the  meeUng- 
hofises ;  and  hearing  that  the  guards  were  coming  to  disperse 
them,  they  agreed,  for  the  greater  dispatch,  to  divide  inJto 
several  bodies,  and  to  attack  different  hoiises  at  the  same  time : 
and  many  were  that  night  in  part  demolished  and  the  materials 
burnt  in  the  street. 

The  piisoner  Damaree  put  himself  at  the  head  of  a  party, 
which  drew  off  from  Lincoln's-inn-fields  and  demolished  a 
meeting-house  in  Drury-lane,  and  burnt  the  materials  in  the 
street ;  still  crying  they  would  pull  them  all  down  that  night* 

*  This  little  circumstance  is  mentioned  for  the  sake  of  the  students  of 
the  inns  of  court ;  who,  coming  properly  habited  in  students'  gowns, 
have  a  right  to  the  use  of  the  middle  gallery  on  the  left  band  of  the 
court  during  the  trials.  The  officers  who  make  money  of  the  galleries 
have  sometimes  behaved  with  rudeness  towards  the  students ;  but  the 
court  upon  complaint  hath  constantly  done  them  justice. 

WhUe 
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While  the  materials  of  this  House  were  burning,  the  prisoner  chap.  ii. 
Purchase,  who  had  not,  for  aught  appeared,  been  before  con- 
cerned in  the  outrages  of  that  night,  came  up  to  the  fire  very 
drank;  and,  with  his  drawn  sword  in  his  hand,  encouraged 
the  rabble  in  what  they  were  doing,  and  incited  them  to  resist 
the  guards,  who  were  then  just  come  to  the  fire  in  order  to 
disperse  the  multitude.  He  likewise  assaulted  the  command- 
ing officer  with  his  drawn  sword,  and  struck  several  of  their 
horses  with  the  same  weapon;  and  then  advancing  towards 
the  guards  cried  out  to  the  rabble  behind  him,  Come  on,  hoys, 
rU  lose  my  life  in  the  cause,  I  wiU  fight  the  best  of  them. 

Upon  the  trial  of  Damaree  the  cases  referred  to  before  in 
sect.  4  and  5  were  cited  at  the  bar,  and  all  the  judges  present 
were  of  opinion,  that  the  prisoner  was  guilty  of  the  high 
treason  charged  upon  him  in  the  indictment :  for  here  was  a 
rising  with  an  avowed  intention  to  demolish  aU  m>eeting-Iimtse8 
in  general;  and  this  intent  they  carried  into  execution  as  far 
as  they  wei-e  able.      If  the    meeting-houses  of   Pi'otestant 
dissenters  had  been  erected  and  supported  in  defiance  of  all 
law,  a  rising  in  order  to  destroy  such  houses  in  general  would 
have  fallen  under  the  rule  laid  down  in  Kelyng  with  regard   Kei.  70. 
to  the  demolishing  all  bawdy-houses.     But  since  the  meeting-  (i  naie  134.) 
houses  of  Protestant  dissenters  are,  by  the  toleration-act,  taken 
under  the  protection  of  the  law,  the  insurrection  in  the  present 
case  was  to  be  considered  as  a  publick  declaration  by  the  rabble 
against  that  act,  and  an  attempt  to  render  it  inefiectual  by 

numbers  a/nd  open  force. 

Accordingly  Damaree  was  found  guilty,  and  had  judgment 
of  death  as  in  cases  of  high  treason. 

But  he  was  pardoned  and  soon  afterwards  restored  to  his 
badge  and  livery,  which  he  wore  to  the  death  of  the  Queen. 
Her  Majesty's  new  advisers  did  not  choose  to  have  the  dawn 
of  theii*  administration  stained  with  the  blood  of  one  of  Dr. 
Sacheverell's  ablest  advocates. 

With  regard  to  the  case  of  Purchase,  there  was  some  diver- 
sity of  opinion  among  the  judges  present  at  his  trial ;  because 
it  did  not  appear  upon  the  evidence,  that  he  had  any  concern 
in  the  original  rising,  or  was  present  at  the  palling  down 
any  of  the  houses,  or  any  way  active  in  the  outrages  of  that 

night 
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CHAP.  II.  night ;  except  his  behaviour  at  the  bonfire  in  Drury-lane, 

whither  he  came  by  mere  accident^  for  aught  appeared  to 
the  contrary. 

to^557^*'^^  The  jury  therefore  by  the  direction  of  the  coiui;  found  a 

special  verdict  to  the  effect  already  mentioned. 

Upon  this  special  verdict,  which  in  substance  took  in  the 
whole  transaction  on  the  first  of  March,  the  judges  unani- 
mously resolved,  that  for  the  reasons  mentioned  at  Damaree's 
trial,  he  and  the  others  concerned  with  him  in  demolishing 
and  rifling  the  meeting-houses  were  guilty  of  high  treason  in 
levying  war  against  the  Queen. 

As  to  the  case  of  Purchase,  Chief-Justice  Trevor^  Justice 
Powell  and  Baron  Price  were  of  opinion,  that,  upon  the  facts 
found,  he  was  not  guilty  of  the  charge  in  the  indictment. 
But  all  the  rest  of  the  judges  differed  from  them ;  because  the 
rabble  was  traiterously  assembled,  and  in  the  very  act  of  levy- 
ing war  when  Purchase  joined  them,  and  encouraged  them  to 
proceed,  and  assaulted  the  guards,  who  were  sent  to  suppress 
them.  All  this  being  done  in  defence  and  support  of  persons 
engaged  in  the  very  act  of  rebellion  involved  him  in  the  guilt 
of  that  treason  in  which  the  others  were  engaged. 

This  man  likewise  was  pardoned.  His  case,  in  point  of  law 
and  of  real  guilt  too,  came  far  short  of  Damaree's. 

Sect.  8.  Sect.  8.     The  joining  with  rebels  in  an  act  of  rebellion,  or 

rebels  or  ene-       with  enemies  in  acts  of  hostility,  will  make  a  man  a  traitor ; 

in  the  one  case  within  the  clause  of  levying  war,  in  the  other 
within  that  of  adhering  to  the  King's  enemies.  But  if  this  be 
done  for  fear  of  death,  and  while  the  party  is  under  actual 
force,  and  he  take  the  first  opportunity  that  offereth  to  make 
his  escape ;  this  fear  and  compulsion  will  excuse  him.  It  is 
however  incumbent  on  the  party  who  maketh  fear  and  com- 
pulsion his  defence,  to  shew,  to  the  satisfaction  of  the  court 
and  jury,  that  the  compulsion  continued  during  all  the  time  he 
staid  with  the  rebels  or  enemies. 

I  will  not  say,  that  he  is  obliged  to  account  for  every  day, 
week,  or  month.  That  perhaps  would  be  impossible:  and 
therefore  if  an  original  force  be  proved,  and  the  prisoner  can 

shew, 


mies. 
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AeWj  that  he  in  earnest  attempted  to  escape  and  was  pre-  <^a^-  n. 
vented ;  or  that  he  did  get  off  and  was  forced  back ;  or  that 
he  was  narrowly  watched,  and  all  passes  guarded;  or  from 
other  circumstances,  which  it  is  impossible  to  state  with 
precifibn,  but  which,  when  proved,  ought  to  weigh  with  a 
jury,  that  an  attempt  to  escape  would  have  been  attended 
with  great  difficulty  and  danger ;  ao  that  upon  the  whole  he 
fnay  be  presumed  to  ha/ve  continued  (vmong  them  against  his 
mUy  though  not  constantly  under  an  aetuul  force  or  fewr  of 
immedkUe  death; — ^these  circumstances  and  others  of  the  like 
tendency,  proved  to  the  satisfaction  of  the  court  and  jury, 
will  be  sufficient  to  excuse  him. 

But  an  apprehension,  though  ever  so  well  grounded,  of 
having  houses  burnt  or  estates  wasted  or  cattle  destroyed,* 
or  of  any  other  mischief  of  the  like  kind,  will  not  excuse  in 
the  case  of  joining  and  marching  with  rebels  or  enemies. 

Furnishing  rebels  or  enemies  with  money,  arms,  ammunition 
or  other  necessaries  will,  primd  faciei  make  a  man  a  traitor. 
But  if  enemies  or  rebels  come  with  a  superior  force  and  exact 
contributions,  or  live  upon  the  country  at  free  quarter, 
submission  in  these  cases  is  not  criminal :  for  flagrante  hello 
the  jus  belli  taketh  place,  it  is  the  only  law  then  subsisting ; 
and  submission  is  a  point  of  the  highest  prudence  to  prevent  a 
greater  publick  evil. 

And  the  bare  sending  money  or  provisions  (except  in  the 
case  just  excepted),  or  sending  intelligence  to  rebels  or  enemies, 
which  in  most  cases  is  the  most  effectual  aid  that  can  be  given 
them,  will  make  a  man  a  traitor,  though  the  money  or  in- 
telligence should  happen  to  be  intercepted :  for  the  party  in 
sending  did  all  he  could ;  the  treason  was  complete  on  his  part, 
though  it  had  not  the  effect  he  intended^ 

The  cases  cited  in  the  margin  did  not  in  truth  turn  singly 
upon  the  rule  here  laid  down,  though  I  thin^  the  rule  may 

^  TheM  points  were  80  ruled  in  the  case  of  M'Qrowther  and  of  many  of 
the  Scotch  prisoners  on  the  special  commission  in  Surry.  A°  1746.  V. 
the  Beport,  p.  13. 14. 

t  So  ruled  hy  the  judges  assembled  in  January  1707  in  the  case  of  William 
Qr^gg.  MSS.  Tracy,  Dod,  Price  and  Denton  ;  and  by  the  court  of  B.  R.  Trin. 
31.  of  the  King,  in  the  case  of  Dr.  Hensey.  (See  Hensey*s  case  in  1  Burr.  642.) 

very 
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CHAP.  II.  yery  ^ell  be  supported.    For  Gregg'was  indicted  for  compassing 

thejieath  of  the  Queen,  and  also /or  adhering  to  her  enemies ; 
and  Hensey's  ondictment  was  in  the  same  form,  and  so  was 

Sect.  4, 6.  Lord  Preston's  cited  in  the  last  chapter ;  and  the  writing  and 

sending  the  letters  of  intelligence,  which,  in  the  cases  of  Gregg 
and  Hensey,  were  stopped  at  the  post-offioe,  was  laid  as  an 
overt  act  of  both  the  species  of  treason  :  so  that  admitting  for 
argument's  sake,  which  is  by  no  means  admitted,  that  it  was 
not  an  overt  act  of  adhering^  since  the  letters  never  came  to 
the  enemy's  hands  and  consequently  no  aid  or  comfort  was 
actually -given,  yet  the  bare  writing  and  sending  them  to  the 
post-office,  in  order  to  be  delivered  to  the  enemy,  was  un- 
doubtedly an  overt  act  of  the  other  species  of  treason.  In 
Gregg's  case  the  judges  did  resolve,  that  it  was  an  overt 
act  of  both  the  species  of  treason  charged  on  him ;  and  in 
Hensey's  the  court  adopted  that  opinion  and  cited  it  with 
approbation. 

Though  the  cases  of  these  men  were  in  substance  the  same, 
the  charge  against  them  varied  in  one  particular.  Gregg's 
indictment  chargeth,  that  the  letters  were  sent  from  the  place 
where  the  venrie  is  laid  irUo  parts  beyond  the  seas  (in  partes 
transmarinas)  to  be  delivered  to  the  enemy.*  Hensey's,  with 
much  greater  propriety,  and  agreeably  to  the  truth  of  the  case, 
chargeth,  that  the  letters  were  sent,  from  the  place  where  the 
venue  is  laid,  to  be  delivered  in  parts  beyond  the  seas  to  the 
enemy.  As  the  letters  never  went  abroad  this  was  undoubtedly 
the  safer  way  of  laying  the  charge. 

Sect.  9.  Sect.   9.     An   assembly  armed  and  arrayed  in  a  warlike 

SoTiRh  ^r***"*'    Planner  for  any  treasonable  purpose  is  bellmti  levatum^  though 

§22^'*'  not  heUvmn  percussum.     Lifting  and  marching  are  sufficient 

VauiSn's^case     overt-acts  without  coming  to  a  battle  or  action.     So  cruising 

on  the  King's  subjects  under  a  French  commission,  France 

being  then  at  war  with  us,  was  holden  to  be  adhering  to  the 

The  same  oaae.      King's  enemies,  though  no  other  act  of  hostility  was  laid  or 

proved. 

*  Gr^gg  pleaded  guilty  to  hia  indictment  and  was  executed.  See  some 
account  of  him  in  Burnet's  Memoirs  2d  vol.  p.  497.  (10  St.  Tri.  Append.  77.) 

Sect. 
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Sbot.  10.     Attacking  the  King's  forces  in  opposition  to  his  g^^  jj,  "• 
atMarity  upon  a  march  or  in  quarters  is  lev3ring  war  against   ^l!^^^^^^ 
the  King.     But  if  upon  a  sudden  quarrel,  from  some  affront  (i  Haie  2i«.) 
given  or  taken,  the  neighbourhood  should  rise  and  drive  the 
forces  out  of  their  quarters,  that  would  be  a  great  misdemeanor, 
and  if  death  should  ensue  it  may  be  felony  in  the  assailants  ; 
but  it  will  not  be  treason,  because  there  was  no  intention 
against  the  King's  person  or  government. 

Sect.   11.     Holding  a  castle  or  fort  against  the  King  or  his  Sect.  ii. 
forces,  if  custual  force  he  used  in  order  to  keep  possession^  Ls  castie  or  fort. 
levying  war.     But  a  bare  detainer,  as  suppose  by  shutting 
the  gates  against  the  king  or  his  forces,  without  any  other 
force  from  within,  Lord  Hale  conceiveth,  will  not  amount  to  i  naie  i46, 

296. 

treason :  but  if  this  be  done  in  oonfederacy  vnth  enemies  or 
rebels,  that  circumstance  will  make  it  treason ;  in  the  one  case 
under  the  clause  of  adhering  to  the  King's  enemies,  in  the  iHaieies, 
other  under  that  of  levying  war.  So  if  a  person  having  the 
custody  of  a  castle  or  fort  deliver  it  up  to  the  rebels  or  enemies, 
hy  treachery  amd  in  combination  with  them,  this  is  high 
treason  within  the  act :  in  the  former  case  it  is  levying  war, 
in  the  latter  it  is  adhering  to  the  King's  enemies.  But  mere 
cowardice  or  imprudence,  though  it  might  subject  a  com-, 
mander  in  such  case  to  death  by  the  martial  law,  will  not 
amount  to  treason. 

Sbct.  12.     States  in  actual  hostility  with  us,  though  no  Hect.  12. 
war  be  solemnly  declared,  are  enemies  within  the  meaning  of  at  wa?iSto  ^ 
the  act :  and  therefore  in  an  indictment  on  the  clause  of  ad-   ^^SJSawdT*' 
hering  to  the  King's  enemies  it  is  sufficient  to  aver,  that  the  J^j'^*^*  ^^^~ 
prince  or  state  adhered  to  is  an  enemy,  without  shewing  any 
war  proclaimed ;  and  the  fact,  whether  war  or  not,  is  triable 
by  the  jury ;  and  publick  notoriety  is  sufficient  evidence  of  the 
fact.     And  if  the  subject  of  a  foreign  prince  in  amity  with  us 
invadeth  the  kingdom  without  commission  from  his  Sovereign, 
be  is  an  enemy ;  and  a  subject  of  England  adhering  to  him 
is  a  traitor  within  this  clause  of  the  act.     Or  if  an  alien  a/my 

acteth 
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CHAP- I'-  acteth  in  an  hostile  manner  against  ns  under  a  commission  from 

5  at.  Trt.  ^ 

Vjwgium'*  owe     a  prince  or  state  at  enmity  with  us,  he  is  an  enemy  within 

the  act ;  and  adhering  to  him  is  treason  within  this  clause. 

5  St.  Tri.  So  if  a  subject  of  England  maketh  actual  war  on  the  King's 

aug  a  CUM.  ^y^^^  engaged  with  him  against  the  common  enemy,  as  was 
the  case  of  the  States-general  in  our  wars  against  France  in 
the  time  of  King  William  and  the  late  Queen,  this  is  adhering 
to  the  King's  enemies,  though  no  act  of  hostility  is  committed 
against  the  King  or  his  forces  :  for  by  this  the  common  enemy 
is  strengthened,  and  the  King's  hands  are  weakened. 

g^^  13  Sect.  13.     In  prosecutions  for  these  treasons,  as  well  as 

murtbT *^  ^^^  ^^^  ^^  compassing  the  death  of  the  King,  an  overt  act  of 
^^TgJ  ^^  the  treason  must,  as  I  have  already  observed,  be  charged  in  the 
Van  hlm'uci^'  i^^^^tment  and  proved.  This  rule  is  grounded  on  the  words 
^No^'  ^'  ^'  ^^  ^^®  statute,  which  being  a  declaratory  act  must  be  strictly 
Bee  chap.  La.!,  pursued.     The  words  to  this  purpose  are,  "  When  a  man  doth 

compass  &c, — or  if  a  man  doth  levy  war  against  our  Lord  the 
King  in  his  realm,  or  be  adherent  to  the  Eling  s  enemies  in 
his  realm  giving  to  them  aid  or  comfort  in  the  realm  or  else- 
where, and  thereof  be  [provablement,  i.e.  upon  full  proof] 
attainted  of  open  deed.''  And  therefore  it  will  not  be  sufficient 
2  Vent.  816.  to  allcdgc  generally,  that  the  defendants  did  levy  war  or 
M^  Vaughan «  adhere :  but  in  the  former  case  it  must  be  alledged,  that  they 
did  assemble  with  a  multitude  armed  and  arrayed  in  a  warlike 
manner  and  levyed  war ;  and  in  the  latter,  acts  of  adherence 
must  be  set  forth. 

But  the  particular  facts  done  by  the  defendants  or  a  detail 
of  the  evidence  intended  to  be  given  need  not  to  be  set  forth 

p.  i»4.  in   either  case.     The  common-law,   as  I  have  already  said 

upon  a  like  occasion,  never  required  this  exactness ;  and  the 

7  w.  III.  0. 8.  statute  of  King  William  doth  not  make  it  necessary  to  charge 
particular  facts,  where  it  was  not  necessary  before.  This  was 
agreed  by  the  judges  at  a  conference  on  the  cases  of  Damaree 
and  Purchase  before  cited.  MSS.  Tracy  and  Denton.  And  in 
the  cases  of  Benstead,  and  Messenger,  and  Yanghan  before 
cited,  and  of  the  persons  concerned  in  the  rebellions  of  1715 
and  1745,  it  was  not  thought  necessary. 

CHAP. 
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CHAP.  III.  •'=^-  "'• 

Touching  the  Act  of  the  7  William  III.  o.  3. 
for  regulating  trials  in  Cases  of  Treason  and 
Misprision  of  Treason. 

BISHOP  Burnet  informeth  us,  that  this  act  passed  after  Bumet  Voi.  ii. 
a  long  struggle,  contrary  to  the  hopes  and  expectation  '  ' 
of  the  persons  then  at  the  head  of  affairs.  *'  The  design  of  it/' 
he  saith,  *'  seemed  to  be  to  make  men  as  safe  in  all  treason- 
able practices  as  possible."  This  is  a  giievous  imputation 
on  the  persons  who  forwarded  the  bill  in  either  House  of  Par- 
liament, and  might  have  been  spared :  but  I  believe  it  was  the 
language  of  many,  and  the  opinion  of  some  of  the  party  with 
which  the  bishop  stood  connected. 

Had  the  bill  required  two  witnesses  to  the  same  fact  at  the 
same  time,  as  his  Lordship  saith  it  did,  it  would  indeed  have 
rendered  men  very  secure  in  treasonable  practices:  but  then 
it  will  be  difficult  to  reconcile  this  to  what  he  saith  in  a  few 
lines  afterwards ;  for  after  setting  forth  the  substance  of  some 
of  the  principal  clauses,  particularly  that  relating  to  two  wit- 
nesses to  the  same  fact  at  the  same  time,  he  addeth,  "  All  these 
things  were  in  themselves  just  cmd  reasonable :  and  if  they 
had  been  moved  by  other  men  and  at  another  time^  they 
would  have  met  ivitl^  little  opposition" 

The  bill  did  not  come  to  the  royal  assent  during  the  session 
it  was  brought  into  Parliament :  for  the  clause  which  requii*eth 
that  all  the  peers  shall  be  summoned  upon  a  trial  of  a  peer 
for  treason  or  misprision  of  treason,  a  provision  founded  in 
sound  sense  and  strict  justice,  was  added  by  the  Lords,  and  the 
bill  with  that  amendment  sent  back  to  the  Commons,  who 
disagreed  to  the  amendment ;  and  so  the  bill  dropped  for  that 
session. 

In  a  subsequent  session  the  Commons  sent  up  their  own  bill 
again,  and  the  Lords  added  their  clause,  ''which/'  saith  the 
historian,  "  was  not  easily  carried ;  for  those  who  wished 
well  to  the  bill  looked  on  this  as  a  device  to  lose  it^  as  ivo 

dovhi 
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CHAP.  in. 

Ao.  1605. 
Kennet  8  Hist 
3d.  Vol.  699, 
701. 


Sect.  1. 
The  treasons 
within  the  act. 


Sects. 
OormpUon  of 
blood  eared. 


dotibt  it  uxM ;  and  therefore  they  opposed  it:  but,  contraiy 
to  the  hopes  of  the  coui*t,  the  Commons  were  so  desirous  of 
the  bill,  that  when  it  came  down  to  them  they  agreed  to  the 
clause ;  and  so  the  bill  passed  and  had  the  royal  assent." 

Some  ireflections  might  be  made  upon  the  spirit  of  faction, 
which  possessed  both  sides,  in  this  competition  of  parties;  but 
I  forbear,  and  proceed  to  offer  a  few  observations  on  the  several 
parts  of  the  act. 

Sect.  1.  My  fii'st  inquiry  will  be,  what  treasons  are  within 
the  act,  and  how  the  law  standeth  with  regard  to  those  which 
are  not.  By  the  general  tenor  of  the  act  it  eztendeth  to  such 
high  treasons  anlj/j  "  whereby  any  corruption  of  blood  may  or 
shall  be  made  to  the  offender  or  his  heirs,  and  to  the  misprision 
of  such  treasons." 

The  first  and  second  sections  ai*e  expressly  confined  to  those 
treasons,  and  the  misprision  of  them ;  and  all  the  other  clauses, 
except  those  relating  to  the  trial  of  peers,  and  to  the  rejection 
of  evidence  of  overt  acts  not  laid  in  the  indictment,  use  words 
of  plain  reference  to  the  treasons  mentioned  in  the  first  and 
second  sections ;  and  the  Idth  section  expresly  excludeth  the 
treasons  of  counterfeiting  his  Majesty's  coin,*  the  great  seal, 
privy  seal,  sign  manual  and  privy  signet. 

The  ciise  of  petty  treason  therefore  standeth  upon  the  foot 
it  did  before  this  act,  and  so  do  the  treasons  which  are  expressly 
excluded :  and  all  the  treasons  ci*eated  by  acts  saving  the  cor- 
ruption of  blood  stand  likewise  on  the  same  foot. 

The  statutes  saving  the  blood  are,  5  Eliz.  a  1.  s.  10,  11, 
12.  concerning  the  papal  supremacy:  5  Eliz.  c.  11.  18  Eliz. 
c.  I.  8  &  9  W.  III.  c.  25.  and  16  &  16  Geo.  II.  c.  28. 
touching  the  coin.     I  do  not  recollect  anjriiiore  of  that  kind. 

Sect.  2.  Having  mentioned  these  acts  saving  the  corrup- 
tion of  blood,  I  will  take  notice  of  a  remarkable  difference  in 
the  wording  of  them,  though  something  foreign  to  the  present 
inquiry.     They  all  agree  in  saving  the  blood,  but  the  acts 


(*  Sec  Gahagan's  case  in  Leach  39.) 
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of  Queen  Eliz.  go  farther  and  provide,  That  no  forfeiture  of  chap.  hi. 
lands  shall  be  but  during  the  life  of  Uie  offender.  These  words 
are  omitted  in  the  act  of  King  William  and  in  that  of  his  pre- 
sent Majesty;  and  therefore,  with  regard  to  the  treasons  created 
by  these  acts,  the  lands  of  the  offender  will  be  forfeited  to  the 
Crown,  though  the  blood  of  the  heir  remaineth  uncorrupted. 

In  the  case  of  felony,  a  bare  saving  of  the  corruption  of 
blood  preserveth  the  descent  to  the  heir ;  because  in  that  case 
the  Lord  of  the  fee  becometh  intitled  by  way  of  mere  escheat, 
propter  defectum  sanguinis ;  and  consequently  while  the  blood 
of  the  heir  remaineth  uncorrupted  there  can  be  no  escheat. 
But  in  the  case  of  high  treason  the  forfeiture,  sometimes,  but 
improperly,  called  the  Royal  Escheat,  accrueth  to  the  Crown  ^g^  ^  j£^,^  2M. 
of  whomsoever  the  land  is  holden,  propter  delicttmi  tenentis :  Wright  in.) 
and  doubtless  the  offence  is  not  pm*ged  by  such  saving  clause, 
though  the  blood  of  the  heir  is  saved. 

This  distinction  was  taken  in  a  cause  in  the  Exchequer  in 
May  1709,  between  Eirton  (a  trustee  for  Baron  Lovell)  and 
Horton  and  others.  One  Horton  had  a  lease  to  him  and  his 
heirs  during  three  lives,  and  was  attainted  for  one  of  the  ti'ea- 
aons  touching  the  coin  created  by  the  8th  and  9th  of  King 
William.  Baron  Lovell  got  a  grant  from  the  Crown  of  this 
lease.  It  was  holden  by  Ward  and  Bury,  Price  dissenting, 
that  this  lease  was  forfeited  to  the  Crown,  and  decreed  accord- 
ingly :  and  in  Januaiy  1709  the  decree  was  affirmed  in  Par- 
liament, by  advice  of  all  the  justices  of  both  benches,  except 
Holt,  who  was  absent,  and  Powell,  who  dissented.  Trevor  and 
Tracy  held,  that  there  is  no  difference  between  such  a  lease 
and  an  estate  of  inheritance ;  for  the  heir  under  such  a  lease 
taketh  by  descent ;  to  which  Powell  agreed :  but  most  of  the 
judges  confined  themselves  to  the  case  of  a  freehold  lease; 
and  would  not  give  any  opinion  with  regard  to  an  estate  of  MaTnKqr.and 

.    ,       ..       _  Salk.  85. 

inheritance. 

Sect.  3.     A  question  may  possibly  be  made.  Whether  the  ^^J- 

Ongnt  the  act 

benefit  of  this  act  is  to  be  extended  to  all  treasons  workinir  ^m  extended 

^.  •    , ,       ,  ,     1    t  ,  ,  *o  all  fntore 

corruption  of  blood  created  by  subsequent  acts,  wherein  the  treMonaoor- 

^  *^  ^  '  ,  rnptingthe 

benefit  Wood? 
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9  wfiii?"*!.      benefit  of  the  act  is  not  saved  by  special  provisoe ;  because  the 
8  ft^4AiL  legislature,  which  is  presumed  to  do  nothing  in  vain,  hath  in 

some  instances  made  express  provision  for  that  purpose.  I 
should  not  have  mentioned  this  as  a  matter  of  doubt,  if  Lord  * 
Hale  had  not  in  a  similar  case,  I  mean  touching  the  extent  of 
the  statutes  of  E.  YI,  entertained  a  doubt  grounded  on  the 
same  presumption.  For  my  part,  I  think  the  benefit  of  the 
act  ought  to  be  extended  to  prosecutions  for  all  manner  of  high 
treasons,  working  corruption  of  blood  and  not  within  the  excep- 
tions, though  created  by  acts  subsequent  to  it.  The  words  of 
the  act  take  in  every  possible  case,  ''  AU  and  every  person  and 
persons  that  shall  be  accused  and  indicted  for  high  treason ;  *' 
and  the  principles  and  views  upon  which  the  legislature  pro- 
ceeded, as  they  are  set  forth  in  the  preamble,  will  govern  eveiy 
future  case  under  the  like  circumstances ;  and  the  known  rules 
of  construction  oblige  us  to  construe  an  act  so  beneficial,  as 
liberally  as  may  be ;  that  is,  to  extend  it  as  far  as  the  letter, 
and  especially  the  visible  scope  and  intention  of  it  will  war- 
rant us. 

Arguments  founded  on  a  general  presumption  of  the  wisdom 
and  circumspection  of  the  legislature  always  will  and  ought  to 
have  their  weight.  It  hath  been  said,  and  many  times  with 
great  propriety,  that  the  making  special  provision  in  certain 
cases  by  statute  implieth,  that  the  law  had  not  before  provided 
for  thoisc  cases ;  /or  the  Parliament  doth  nothing  in  vain.  This 
is  a  good  general  rule,  but  it  is  very  well  known  not  to  be  uni- 
versally true.  But  admitting  it  to  be  so,  yet  many  valuable 
pm*poses,  which  wisdom  and  a  just  concern  for  the  publick  wel- 
fare will  suggest,  may  be  answered  by  an  express  provision,  not 
in  itself  of  absolute  indispensible  necessity :  sometimes  for 
removing  doubts,  where  different  opinions  have  been  entertained; 
and  at  other  times  out  of  abundant  caution  for  obviating  doubts 
which  possibly  may  arise.  The  instances  of  both  kinds  are 
numerous  and  need  not  to  be  mentioned  in  this  place.  One  I 
will  mention,  because  it  cometh  very  near  to  the  present  case, 
and  naturally  falleth  into  a  discourse  concerning  trials  in  case 
of  high  treason. 

•  Sec  1  Hale  297, 324.    2  Hale  287,  288.    The  leaiued  author  speaketh 
with  great  uncertainty  u|)oii  the  question. 

The 
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The  privilege  of  Peerage  in  these  cases  is  a  right  as  uni-  chap  hi 
versally  known,  and  as  well  established,  as  any  right  can  possibly 
be.  It  is  a  constitutional  right  recognized  by  magna  charta : 
and  yet  we  find  special  savings  of  the  right  of  Peerage  in  many 
of  the  acts  of  Parliament  creating  new  treasons  about  the  time 
of  the  reformation,  and  down  to  the  reign  of  James  the  first ; 
though  many  of  those  acts  had  before  declared,  that  the  offenders 
being  convicted,  according  to  due  course  of  law,  shall  suffer  and 
forfeit  &c;  which  rendered  an  express  provision  saving  the 
rights  of  Peerage  quite  needless. 

These  savings  might  possibly  be  inserted  out  of  abundant  stanf.  pi.  Cor. 
caution,  lest  it  should  be  argued,  (there  were,  I  doubt,  in 
those  days  tools  of  power  capable  of  arguing,)  that  the  privi- 
lege, being  founded  on  immemorial  usage,  could  not  take 
place  with  regard  to  treasons  created  within  time  of  memory. 
They  might,  I  say,  possibly  be  inserted  to  obviate  that  doubt : 
and  with  better  colour  of  law  and  reason,  they  might  be  in- 
serted in  the  Statutes  for  the  trial  of  treasons  committed  in 
foreign  parts  or  on  the  high  seas ;  in  order  to  take  the  case  of 
Peers  out  of  the  general  words,  by  which  new  jurisdictions, 
unknown  to  the  law,  with  power  to  hear  and  determine  such 
offences,  were  created.  But  even  in  these  cases  the  saving 
was,  in  my  opinion,  quite  unnecessaiy,  unless  by  way  of 
abundant  caution,  though  I  confess  Stanford  in  the  passage  last 
referred  to  in  the  margin  thinketh  otherwise ;  for  constitu- 
tional fundamental  rights  will  not  be  abrogated  by  general 
words  in  statutes  made  for  special  purposes. 

It  is  plain,  that  the  legislature  in  succeeding  times  thought 
the  saving  clause  unnecessary  in  any  case  whati»oever ;  for  it 
is  not  inserted  in  one  act  now  in  force  creating  a  new  treason,  \^^  li  w?'ni. 
since  the   revolution,*  though  in   some  of  them  provision  is  ^;  Ji.^7o.^L 
made  for  the  trial  of  such  treasons  in  any  county  within  the  ^'  ^^' 
kingdom,  if  perpetrated  in  foreign  parts ;  and  in  the  clause  in- 
serted in  the  7th  of  Queen  Anne  for  the  trial  of  foreign  trea-  ^  ^-  ®-  ^i-  ••  ^• 


♦  The  temporary  act«  against  mutiny  and  desertion  made  in  Queen  Anne*B 
time  have  clauses  saving  the  riprhts  of  peerage  with  rep^ard  to  the  offences 
made  treason  or  felony  by  those  acts  ;  and  also  for  jiving  the  benefit  of  the 
7th  of  King  William  to  all  persons  upon  trials  for  such  treasons. 

P  sons 
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sons  and  treasons  oommitted  on  the  high  seas  in  the  court  of 
justiciary  in  Scotland  or  by  special  commission,  in  conformity 
to  the  statutes  of  H.  VIII.  made  for  that  purpose,  there  is 
no  saving  of  the  right  of  Peerage  :  but  had  the  saving  been 
judged  absolutely  necessary  it  would  have  been  inserted  in 
every  act  creating  a  new  treason,  and  above  all  in  that  I  last 
mentioned ;  and  likewise  in  every  act  creating  a  new  felony ; 
for  new  felonies  and  new  treasons  stand  in  this  respect  upon 
the  same  foot. 

By  parity  of  reason  I  conclude,  that  if  the  legislature  had 
thought  it  of  absolute  necessity  to  save  to  the  subject  by  special 
provisoe  the  benefit  of  the  act  now  under  consideration,  such 
provisoe  would  have  been  inserted  in  every  statute  creating  new 
treasons  since  that  time:  but  the  acts  of  the  9  W.  and 
3  <k  4  Anne  before  referred  to  are  the  only  acts  now  in  force 
wherein  I  find  it  to  have  been  done. 

Sect.  4.  When  I  say  that  the  statute  eztendeth  to  such 
high  treasons  only  which  work  a  corruption  of  blood,  I  would 
be  understood  to  mean  such  treasons  where  the  corruption  of 
blood  is  not  saved  by  statute:  for  if  high  treason  ordinarily 
working  corruption  of  blood,  (as  all  high  treason  doth  where 
the  blood  is  not  saved  by  special  provisoe,)  if  such  treason  be 
committed  on  the  high  seas,  the  defendant  in  a  proceeding 
directed  by  the  statute  of  H.  VIII.  will  be  intitled  to  the  full 
benefit  of  this  act,  notwithstanding  it  hath  been  doubted,  I 
think  without  just  grounds,  whether  a  corruption  of  blood  is 
wrought  in  that  proceeding. 

Sect.  5.  Before  I  conclude  this  inquiry  touching  the  extent 
of  the  statute,  I  will  just  mention  the  offences  of  import- 
ing money  counterfeit  to  the  simiHtude  of  English  coin,  coun- 
terfeiting foreign  coin  legitimated  by  proclamation,  and  of 
importing  such  coin.  These  treasons  work  a  corruption  of 
blood,  and  as  such  are  brought  within  the  general  purview 
of  the  act ;  and  do  not  come  within  the  letter  of  the  exception, 
which,  in  the  case  of  coin,  mentions  only  the  offence  of  coun- 
terfeithig  his   Majesty's  coin.      Whether  this   beneficial  law 

shall 
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shall  be  extended  to  these  treasons,  or  whether  by  the  rule  of  chap,  iil 
oongruitj  they  shall  stand  upon  the  same  foot  with  the  offence 
of  counterfeiting  the  coin  of  the  kingdom,  as  in  some  cases  all 
treasons  concerning  the  coin  do, — these  questions  will  be  very 
fit  to  be  considered  whenever  the  cases  shall  happen,  which 
probably  will  not  be  very  soon. 

For  prosecutions  for  the  first  of  these  ofiences  have  been 
very  rare :  and  for  the  others  there  can  be  none,  as  things 
stand  at  present,  till  the  Crown  shall  be  advised  to  legitimate 
some  species  of  foreign  coin.  I  know  of  none  now  cuirent 
among  us  that  \s  legitimated,  and  most  probably  none  will 
be;  for  if  the  offences  of  counterfeiting  and  diminishing  fo- 
reign coin  and  of  importing  such  counterfeit  and  diminished 
coin,  which  are  great  evils,  and  daily  growing,  were  made 
more  penal  than  they  are  at  present,  I  know  of  no  good  end 
that  could  be  answered  by  legitimating  any  species  of  it ;  on 
the  other  hand,  I  foresee  great  inconveniences  which  would 
attend  it. 

As  to  the  treasons  which  are  not  within  the  act,  I  shall  be  Treaaoiu  not 
very  short  in  this  place.  Petty  treason  is  intitled  to  the  benefit 
of  the  acts  of  the  Ist  and  5th  of  E.  YI.  as  far  as  concerns  the 
point  of  evidence ;  and  by  1  <&  2  Ph.  and  M.  it  is  intitled  to  ©.  lO. 
a  trial  according  to  the  due  course  and  order  of  common -law* 
The  treason  created  by  the  5th  of  Eliz.  already  mentioned 
standeth  in  both  these  respects  upon  the  same  foot.  c.  i. 

The  other  treasons  not  comprehended  in  the  general  words 
or  excepted,  relating  to  the  coin  and  the  seals  &c,  are  likewise 
intitled  to  a  trial  according  to  the  due  course  and  order  of 
the  common-law,  and  to  all  the  advantages  incident  to  that 
method  of  trial,  which  will  be  hereafter  more  particularly 
mentioned. 

I  now  proceed  to  the  other  parts  of  the  act. 

I  shall  not  consider  the  several  clauses  in  the  order  they 
stand,  but,  as  far  as  I  can,  I  will  range  them  under  the  fol- 
lowing heads ;  what  privileges  the  prisoner  is  intitled  to,  and 
what  is  incumbent  on  him,  previous  to  the  trial,  and  what 
during  the  trial.  The  clauses  which  do  not  fall  under  these 
heads  will  be  last  considered. 

Sect. 
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Sect.  6.  The  primmer  is  to  have  a  copy  of  the  whole  in- 
dictixieiit,  but  not  of  the  ii-itnesses'  names,  five  days  at  least 
before  the  trial,  in  order  to  enable  him  to  advise  with  cotinsel 
thereupon,  to  plead  and  make  his  defence ;  his  attorney,  or 
agent,  or  any  p(;rKon  on  his  behalf  requiring  the  same,  and 
paying  reasonable  fees  for  the  writing  thereof,  not  exceeding 
5«.  for  the  copy  of  any  one  indictment.     (Sect.  1.) 

And  if  he  desireth  counsel,  the  court  where  he  is  to  be  tried, 
or  any  judge  thereof,  shall  immediately  upon  request  assign 
him  such  and  so  many  counsel,  not  exceeding  two,  as  he  shall 
desire ;  and  such  counsel  shall  have  free  access  to  him  at  all 
seasonable  hours.     {Ibid.) 

lie  shall  likewise  have  a  copy  of  the  panel  of  the  jurors,  who 
are  to  try  him,  duly  returned  by  the  sheriff,  and  delivered  to 
him  two  days  at  least  before  his  trial :  and  he  shall  have  the 
like  proo'ss  to  compel  his  witnesses  to  appear  for  him  at  the 
trial,  Jis  is  usually  granted  to  compel  witnesses  to  appear  against 
prisoners  in  the  like  case.     (Sect.  7.) 

The  7th  of  the  late  Queen,  whenever  it  shall  fully  take 
effect,  will  mak(^  some  material  alterations  in  the  law  touching 
copies  of  the  indictment  and  panel ;  and  therefore  before  I 
conclude  some  notice  shall  be  taken  of  it. 

At  common-law  no  prisoner  in  capital  cases  was  intitled  to 
a  copy  of  the  indictment  or  panel,  or  of  any  of  the  proceedings 
against  him.  Many  persons,  it  is  true,  have  upon  their  ar- 
raignment insisted  on  a  copy  of  the  whole  indictment,  but  it 
hath  iK^n  constantly  denied.  It  was  denied  in  the  case  of 
Lord  Preston  and  the  two  other  gentlemen  indicted  with  him, 
by  the  unanimous  opinion  of  the  judges  present,  who  declared 
that  it  never  had  l)een  grant<?d,  though  frequently  demanded. 
And  Lord  Preston  havuig  said  that  it  was  granted  to  Lord 
Russel,  Holt  told  him  that  ho  and  some  others  of  the  judges 
present,  who  were  of  counsel  for  that  Lord,  did  not  advise  him 
to  demand  it ;  "  For,  siiith  ho,  we  knew  he  could  not  have  it 
by  law."  Ixn-d  Preston,  not  Siitisfiixi  with  this  answer,  prayed 
that  counsel  might  be  assigned  him  to  argue  that  point ;  which 

the 
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the  court   unanimously  refused,  it  being,  they  said,  a  point  chap.  hi. 
that  wovJd  not  bear  a  debate. 

The  statute  of  the  46  E.  Ill,  which  had  been  formerly 
insisted  upon  by  prisoners  in  the  like  ease,  was  much  pressed 
in  this.  It  is  not  in  print  among  the  Statutes,  but  an  attested 
copy  from  the  roll  was  read  at  the  prisoner's  request,  and  is 
printed  in  the  trial.  It  plainly  relateth  to  such  records  in 
which  the  subject  may  be  interested,  as  matters  of  evidence 
upon  queationa  of  private  right :  and  it  enacteth,  "  That  all 
persons  shall  for  the  future  have  free  access  to  them,  and  may 
have  exemplifications  of  them  whether  they  make  for  or  against 
the  King."     This  was  the  opinion  of  the  whole  court. 

In  the  case  of  Charnock,  King,  and  Keys,  whose  trials  came  ibid.  551, 552. 
on  after  the  passing  this  act,  and  about  a  fortnight  before  it 
took  place,  they  were  denied  a  copy  of  their  indictment ; 
though  they  argued  with  a  great  deal  of  plausibility,  that 
they  were  within  the  reason  and  equity  of  the  act  at  that 
time,  as  much  as  they  would  have  been  if  their  trials  had  been 
brought  on  a  fortnight  later. 

In  these  cases,  and  in  the  case  of  the  assassines,  whose  trials 
came  on  before  the  commencement  of  the  act,  the  prisoners, 
as  soon  as  they  had  pleaded,  had  copies  of  the  panels  dehvered 
to  them ;  and  their  trials  were  postponed,  that  they  might  be 
better  enabled  to  conduct  themselves  with  regard  to  their  chal- 
lenges. But  this  the  court  declared  to  be  matter  of  favour, 
and  not  of  right :  and  counsel  and  solicifors  were  permitted  to 
attend  them  in  prison  previous  to  their  trials.  This  likewise 
was  an  indulgence,  which  they  could  not  claim  of  strict  right, 
and  which  in  bad  times  hath  been  generally  denied. 

It  will  not,  I  hope,  be  thought  superfluous  to  have  shortly 
stated  how  these  matters  stood  at  common-law ;  since  all  high 
treasons  not  within  the  act,  and  all  felonies,  in  which  I  include 
petit  treason,  stand  in  these  respects  upon  the  foot  of  common- 
law. 

Though  the  act  mentioneth  only  the  copy  of   the  indict-   0)i)yofthe 

,  .  ,  r     y  •         dipiiun  of  the 

ment,  yet  the  prisoner  ought  to  have  a  copy  of  the  caption  iuitictnient. 
delivered  to  him  with  the  iudictmont ;  for  this  in  many  cases  734. 
is  as  necessary  to  enable  him  to  conduct  himself  in  pleading, 
as  the  other.     This  is  now  the  constant  practice. 

But 
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Bat  if  the  prisoner  pleadeth  without  a  copy  of  the  oaptton, 
as  some  of  the  assassines  did,  he  is  too  late  to  make  that  ob- 
jection, or  indeed  any  other  objection  that  tumeth  upon  a 
defect  in  the  copy ;  for  by  pleading  he  admitteth,  that  he  hath 
had  a  copy  sufficient /or  the  purposes  intended  by  the  act. 

By  the  letter  of  the  act  the  copy  is  to  be  delivered  five  days 
before  the  trial  But  upon  the  true  construction  of  it,  the 
copy  after  the  bill  is  found,  for  till  then  it  is  no  indictment, 
ought  to  be  delivered  five  days  before  the  day  of  arraignment, 
for  that  is  the  prisoner's  time  for  pleading  :  and  the  five  days 
must  be  exclusive  of  the  day  of  delivery  and  the  day  of  ar- 
raignment.* So  with  regard  to  the  copy  of  the  panel,  the 
two  days  must  be  exclusive  of  the  day  of  delivery  and  the  day 
of  trial.  These  points  have  been  long  settled,  and  are  now 
matters  of  constant  practice. 

Though  the  words  of  the  statute  are,  that  the  prisoner  shall 
have  a  copy  of  the  panel  dvly  returned  by  the  sheriffs  yet  if 
the  copy  should  happen  to  be  delivered  before  the  return  of 
the  precept,  which  upon  a  bare  commission  of  oyer  and 
terminer  is  commonly  made  returnable  on  the  day  intended 
for  the  trial,  it  will  be  sufficient ;  for  it  satisfieth  the  words  of 
the  statute  and  answereth  all  the  ends  of  it. 

The  little  tract  intitled,  "The  Method  of  Trial  of  Com- 
moners in  Cases  of  High  Treason,*'  published  in  the  year 
1709  by  order  of  the  House  of  Lords,  directeth,  that  the 
additions  of  dwelling-places  and  professions  of  the  jurors  be 
inserted  in  the  copy  of  the  panel ;  but  the  act  doth  not  require 
that  exactnt^ss,  and  the  practice  is  otherwise. 

If  the  prisoner  would  avail  himself  of  any  defect  in  the 
indictment  by  miswriting,  mispelling,  false  or  improper  Latin, 
he  must  take  his  exceptions,  before  evidence  given^  in  open 
court :  these  are  the  words  of  the  act.     {Sect,  9.) 

*  Upon  the  commissions  which  aat  in  Surry  and  in  the  north  for  the  trial 
of  the  rebels  in  the  year  1746,  the  five  days,  as  I  have  ah^ady  said,  were  like- 
vnBe  exclusive  of  an  interveninp  Sunday,  that  not  being  thought  a  proper 
day  for  the  prisoner's  advising  with  his  counsel  or  preparing  for  hisdefence. 
It  was  so  ordered  upon  a  like  commission  in  the  north  in  the  year  1716  for 
greater  caution  and  to  obviate  all  objections.  But  the  statute  doth  not 
require  it. 

But 
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But  though  the  act  is  thus  worded,  the  construction  of  it  chap.  in. 
hath  been,  that  exceptions  grounded  on  those  mistakes  must 
be   taken   before  plea  pleaded :  and  in  the  cases  of  Captain  ^  sl  "M. 
Yaughan  already  cited,  and  of  one  Sullivan  at  the  Old  Bailey  »»d  %?"'»• 
October   1/15,  and  of  Mr.  Layer,  the  court  refused  to  hear  4Sb.Tri. 
such  exceptions  after  plea.     It  is  true,  that  in  Cranbum's  case 
the  court  did  permit  his  counsel  to  take  those  exceptions  after 
plea,  and  in  Rook  wood's  after  the  jury  was  sworn :  but  it  ought 
to  be  remembered,  that  these  were  indulgences  to  the  prisoners 
upon  a  new  act,  and  before  the  practice  was  settled  to  the  con- 
trary, as  it  now  is. 

I  come  now  to  the  privileges  the  prisoner  is  intitled  to  dur- 
ing the  time  of  his  trial. 


Sect.  7. 


Sect.  7.  He  is  to  have  the  assistance  of  his  counsel  through-  coanasi  to 


oori' 


out  his  trial,  to  examine  his  witnesses,  who  are  to  be  upon  aSwiw! ''^**^* 
oath,*  and  to  conduct  his  whole  defence  as  well  in  point  of 
fact  as  upon  questions  of  law.     (Sect,  1.) 

At  common-law  no  counsel  was  allowed  upon  the  issue  of 
guilty  or  not  guilty  in  any  capital  case  whatsoever,  except 
upon  questions  of  law ;  and  then  only  in  doubtful,  not  in  plain 
cases.  I  am  far  from  disputing  the  propriety  of  this  rule  while 
it  is  confined  to  felony  and  the  lower  class  of  treasons  concern- 
ing the  coin  and  the  seals.  I  know  many  things  have  been 
thrown  out  upon  this  subject,  and  inconveniences,  some  real, 
some  imaginary,  have  been  suggested  by  popular  writers,  who 
seem  to  have  attended  singly  to  those  on  one  side  of  the  ques- 
tion: but  it  is  impossible  in  a  state  of  imperfection  to  keep 
clear  of  all  inconveniences,  though  wisdom  will  always  direct 
us  to  the  course  which  is  subject  to  the  fewest  and  the  least ; 
and  this  is  the  utmost  that  human  wisdom  can  do. 

In  state-prosecutions,  which  are  the  objects  of  this  act, 
and  are  carried  on  by  the  weight  of  the  Crown  and  too  often 
in  the  spirit  of  party,  and  are  generally  conducted  by  gentle- 
men of  high  rank  at  the  bar,  it  is  extremely  reasonable  to  allow 
the  prisoner  the  assistance  of  counsel,  to  the  full  extent  of  the 
act.  But  this  the  common-law  did  not  allow.  Accordingly 
it  was  refused  to  every  person  concerned  in  the  assassination- 

•  N.B.  Bj  1  An.  c.  9.  the  witnesses  for  the  prisoner  are  to  be  upon  oath 
in  all  cases  of  treason  or  feluny. 

plot, 
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CHAP.  IIL 


4  St.  Tii-  618,r 
619. 


Stra.  824. 
P.  46. 


Bee  the  Report, 
66. 


19  G.  II.  c  84. 


Sect.  8.» 
E  vidence. 


1  B.  VI.  0.  12. 
&  5  E.  VI.  c.  11. 
and  1  «k  2  Ph. 
ii  M.  c.  10. 
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plot,  whose  trials  came  on  ajler  this  act  had  parsed  the  royal 
assent,  but  before  the  comme^icement  of  it :  and  in  Sir  William 
Parkins's  case,  the  very  day  before  the  act  took  place,  Holt 
said  upon  the  occasion,  "  We  mitst  conform  to  the  law  as  it  is 
at  present,  not  to  what  it  wUl  be  to-morrow ;  We  are  upon  ow 
oaths  so  to  do^  Counsel,  as  to  matters  of  fact,  was  likewise 
denied  to  Lord  Win  ton,  and  to  Lord  Lovat,  being  in  the  case 
of  an  impeachment,  which  is  excepted  ♦  out  of  the  act.  But 
all  the  prisoners  I  have  mentioned  had,  through  the  benignity 
of  the  times,  counsel  to  attend  them  in  prison  previous  to  their 
trials. 

Upon  the  trial  of  issues  which  do  not  turn  upon  the  question 
of  guilty  or  not  guilty,  but  upon  collateral  facts,  prisoners 
under  a  capital  charge,  whether  for  treason  or  felony,  always 
were  intitled  to  the  full  assistance  of  counsel.  Humphry  Staf- 
ford in  the  1st  of  Hen.  VII.  had  counsel  on  his  plea  of  sanc- 
tuary. Roger  Johnson,  whose  case  is  before  reported,  had 
counsel  on  the  error  in  fact  assigned  by  him  for  reversing  his 
outlawry,  though  in  a  case  concerning  the  coin :  and  so  had 
John  Harvey,  and  every  prisoner  in  the  like  case  with  him, 
upon  the  issue  taken  upon  the  several  matters  alledged  in  the 
suggestion  filed  on  the  part  of  the  Crown,  pursuant  to  the  act 
of  the  19th  of  the  King. 

Sect.  8.  I  come  now  to  the  head  of  evidence,  which 
divide! h  itself  into  two  branches;  Wliat  number  of  witnesses 
doth  the  act  require,  and  what  niatters  may  be  given  in  evi- 
dence :  and  though  I  have  postponed  the  consideration  of  this 
part  of  the  act  to  this  place,  yet  whatever  will  be  said  with 
regard  to  the  evidence  at  the  trial  must  be  applied  to  the  evi- 
dence which  shall  be  given  on  the  indictment, 

I  know  a  difference  hath  been  taken  in  the  construction  of 
the  statutes  of  E.  VI.  and  of  Ph.  and  Ma.  between  the  indictment 
and  the  trial :  but  this  distinction  is  entirely  without  foundation 
even  upon  the  foot  of  thovse   statutes.    But  the  present  act 


c.  so. 


♦  By  the  20th  of  his  present  Majesty  counsel  is  allowed  in  the  case  of  an 
impeachnient ;  and  with  j^reat  reason,  since  the  defendant  is  struggling 


under  the  whole  wci;j:ht  of  the  Commons  of  Great  Britain. 


hath 


OF    HIGH    TREASON.  233 

hath  not  left  room  for  that  distinction.     It  enacteth,  "  That  chap.  hi. 

no  person  shall  be  i7idicted,  tried,  or  attainted  of  high  treason, 

whereby  any  corruption  of  blood  may  be  made  to  the  oflFender 

or  his  heirs  or  of  misprision  of  such  treason,  but  upon  the 

oaths  of  two  lawful  witnesses ;  either  both  to  the  same  overt 

act,  or  one  of  them  to  one  and  the  other  of  them  to  another 

overt  act  of    the  same  treason;    unless    he    shall   willingly 

without  violence  in   open  court  confess   the   same,   or  shall 

stand  mute,  or  refuse  to  plead,  or  in  cases  of  high  treason 

shall  peremptorily  challenge  above  the  number  of  35  of  the 

jury."     (Sea.  2.) 

"  Provided  that  any  person,  being  indicted  as  aforesaid  for 
any  of  the  said  treajsons  or  misprisions,  may  be  outlawed  and 
thereby  attainted  :  and  in  cases  of  the  high  treasons  aforesaid, 
where  by  the  law,  after  such  outlawry,  the  party  outlawed 
may  come  in  and  be  tried,  he  shall  upon  such  trial  have  the 
benefit  of  this  act.''     {Sect.  3.) 

And  it  farther  enacteth  and  declareth,  "  That  if  two  or 
more  distinct  treasons  of  divers  heads  or  kinds  shall  be 
aUedged  in  one  bill  of  indictment,  one  witness  to  one  of  the 
said  treasons  and  another  witness  to  another  of  the  said 
treasons  shall  not  be  deemed  two  witnesses  to  the  same  treason 
within  the  meaning  of  the  act.''     (Sect.  4.) 

It  hath  been  generally  agreed,  and,  I  think,  upon  just 
grounds,  (though  Lord  Coke  hath  advanced  a  contrary  doctrine,)  s  imrt.  26. 
that  at  common -law  one  witness  was  sufficient  in  the  case  of 
treason  as  well  as  in  every  other  capital  case.  The  only  diffi- 
culty hath  been  upon  the  construction  of  the  statute  of  Ph.  and 
Ma.,  whether  that  act  hath  repealed  the  statutes  of  Ed.  VI. 
<u  far  aa  they  make  two  vntnesaes  necessary  in  all  cases  of 
treason. 

It  may  possibly  be  judged  needless  at  this  time  to  enter  far 
into  this  inquiry :  but  since  the  statutes  of  E.  VI.  plainly 
extend  to  petit  treason,  and  the  act  now  under  consideration 
as  plainly  doth  not,  it  will  not  be  time  altogether  mispcnt  to 
dear  up  this  point ;  for  petit  treason  standeth  in  this  respect 
singly  on  the  foot  of  the  statutes  of  Ed.  VI. 

I  do 
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OHAF.  III.  I  do  not  find  upon  looking  over  the  State  Trials,*  that  in 

Crown-prosecutions  any  great  regard  was  paid  to  the  acts  of 
E.  VI.  for  near  a  centuiy  after  they  were  passed ;  or  indeed 
to  the  common  well-known  rules  of  legal  evidence  ;  though  the 
authors  who  wrote  in  those  days  do  sometimes  speak  of  the 

D7. 99, 100.  acts  as  then  in  force.  In  the  case  of  William  Thomas,  when 
they  were  undoubtedly  in  force,  they  were  rendered  quite 
nugatory  by  this  very  extraordinary  resolution,  that  one 
witness  of  his  oton  knowledge  and  another  by  hearsay  fbom 

HIM,    though   AT   THE   THIRD   OB   FOURTH    HAND,   made  twO    wit- 

1st. Tri.  nesses  or  accusers  within  the   acts:  and  in  the  case  of  Sir 

Nicholas  Throckmorton,  which  came  to  trial  the  same  term,t 
no  sort  of  regard  was  paid  to  them ;  for  though  the  prisoner 
strongly  insisted  on  the  benefit  of  them,  particularly  of  that 
which  requireth  the  witnesses  to  be  brought  face  to  face  upon 
the  trial,  the  counsel  for  the  Crown  went  on  in  the  method 
formerly  practised,  reading  examinations  and  confessions  of 
persons  supposed  to  be  accomplices,  some  living  and  amesneaJbl^ 
others  lately  hanged  for  the  same  treason. 

In  many  of  the  succeeding  trials  the  prisoners  were  told,  that 
the  statutes  of  Edw.  VI.  were  repealed,  particularly  that  which 
required  two  witnesses  face  to  face ;  that  this  law  had  been 
found  dangerous  to  the  Crown ;  that  witnesses  may  be  pre- 
vailed upon  to  unsay  in  court  what  they  have  said  upon 
their  examinations ;  that  the  confessions  of  persons  accusing 
themselves  are  the  strongest  of  all  evidence  against  their 
accomplices ;  that  their  partners  in  guilt  are  the  gents  de  lour 
coytdition  the  statute  of  treasons  %  speaketh  of ;  and  that  con- 
fessions, though  not  signed  by  the  party,  are  of  equal  weight 
with  those  which  are  signed.  This  every  man,  who  will  do  so 
much  penance  as  to  read  over  the  State-trials  during  the  reigns 
of  Queen  Eliz.  and  King  James,  will  find  to  have  been  the 
doctrine  and  practice  of  the  times  :  and  I  do  not  see,  that  the 
case  of  Sir  Walter  Raleigh,  whose  trial,  having  been  long  since 
printed  and  prt»fixo(l  to  his  history,  hath  been  more  generally 

♦  Sec  the  State  Trials  from  the  lat  of  Queen  Mary  to  the  restoration. 

t  These  cari's  eanie  on  in  Ea8ter  Term  1  Mar.  and  the  Parliament  of 
the  1st  an<l  2tl  Ph.  and  M.  did  not  meet  till  November  following. 

X  The  wonls  of  the  statute  are,  Kt  de  ceo  soit  prorahlement  attaint — 
par  gent  it  de  hmr  condition;  meaning  plainly  tha  jtidicivm  parinm 
re<juircd  by  ma^fia  charta.    (See  3  Inst.  14.) 

3  read 
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read  and  censured  than  others, — I  do  not  see,  that  that  case,   chap,  iil 
always  excepting  the  extraordinary  behaviour  of  the  King's  at-  coke. 
tomey,  did  in  point  of  hardship  differ  from  many  of  the  former. 

In  succeeding  times,  when  people  of  all  ranks  and  parties 
had  in  their  turn  been  learning  moderation  in  the  school  of 
adversity,  light  began  to  dawn  upon  us.  Lord  Coke,  after  his  "  iMt  24  to  27. 
disgrace  at  court  had  given  him  leisure  for  cool  reflection,  was 
of  opinion,  that  the  statutes  of  Ed.  YI.  touching  evidence  are 
not  repealed  by  1  (k  2  Ph.  k  Ma. ;  that  two  witnesses  are  still 
required  in  cases  of  treason,  not  barely  upon  the  indictment, 
which  he  stateth  as  an  opinion  entertained  by  some,  but  also 
upon  the  trial.  This,  as  far  as  I  can  collect  from  the  passage 
I  have  cited,  was  the  result  of  all  his  searches  into  this  matter ; 
though  he  doth  not  in  every  part  of  the  passage  express  himself 
with  that  light  and  precision  which  the  importance  of  the 
subject  required. 

In  the  case  of  Mr.  Love,  Hale,  who  was  counsel  for  him,  in-  ?  St.  iw.  144, 

'  '  .       ,  171  to  178,  and 

sisted,  that  two  witnesses  are  necessary  upon  the  trial  in  case    i77. 

of  treason,  upon  the  foot  of   the  statutes  of  Edw.  VI.,  not 

rtpealedy  he  saith,  in  point  of  testimony  hy  the  stattUe  of  Ph. 

h,  Ma. ;  and  one  of  the  counsel  on  the  side  of  the  prosecution,  sir  Tho.  Withp 

who  upon  the  whole  argued  with  candour,  admitted,  that  the 

statutes  of  E.  YI.  are  not  repealed  by  that  of  Ph.  k  Ma.,  and 

that  two  witnesses  are  still  necessary;  but  insisted,  that  one 

witness  to  one  overt  act,  and  another  to  another  overt  act  of 

ike  scmie  species  of  treason  are  two  sufficient  witnesses  within 

the  acts.     This  gentleman  was  the  first  I  have  met  with  who 

considered  the  point  in  this  light ;  in  which,  as  I  shall  shew 

presently,  it  hath  been  considered  ever-since  the  restoration. 

Hale  in  his  summary  is  clear,  that  the  statutes  of  Ed.  YI.   ^^^^  2®- 
require  two  witnesses  to  the  petit  jury  in  the  case  of  treason; 
and  this,  saith  he,  standeth  notwithstanding  the  statute  of  the 
1  &  2  Ph.  k  Ma.     But  in  his  history  of  the  Pleas  of  the 
Crown  he  speaketh  more  doubtfully.     He  saith  in  one  place,  1  H«ie  290. 
that  it  hath  been  holden  hy  many  that  the  statutes  of  E.  YI. 
are  still  in  forc*e  notwithstanding  1  <fe  2  Ph.  k  M. :  in  another,   2  H«ie  2Mw 
that  two  witnesses  are  required  upon  the  indictmeTit,  not  upon 

the 
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CH^-  JJi-         ^e  trial:  in  a  third,  after  having  said  that  it  is  agreed  on  all 

1  xllu6  JrO|  vO 

800.  hands,  that  the  statute  of  Ph.  &  M.  taketh  away  the  necessity 

of  two  witnesses  on  the  trial,  he  proceedeth  to  consider  the 
opinion  of  those  who  argued,  that,  the  trial  being  the  sole 
object  of  that  statute,  it  did  not  take  away  the  necessity  of 
two  witnesses  on  the  indictment,  since  the  indictment  and  trial 
are  in  their  opinion  two  distinct  things. 

He  then  oflfereth  many  strong  reasons,  founded  on  great 
authority,  against  that  distinction;  and  sheweth,  that  the 
indictment  ought  to  be  considered  as  inseparably  incident  to 
the  trial  and  in  truth  a  part  of  it ;  and  concludeth  thus,  '^  And 
thus  the  reasons  stand  on  both  sides ;  and  though  these  seem 
to  be  stronger  than  the  former,  yet  in  a  case  of  this  moment 
it  is  safest  to  hold  that  in  practice  which  hath  least  doubt 
and  danger,  especially  in  cases  of  life."  Thus  far  the  learned 
judge  appeareth  to  have  been  doubtful  ai  least,  to  say  no  more. 
1  Hale  800.  -^^^  ^  another  passage  speaking  of  informations  in  capital 

cases  taken  by  magistrates  upon  oath,  and  in  what  cases  and 
under  what  restrictions  they  may  be  read  in  evidence,  he  saith, 
"  Though  informations  upon  oath  taken  before  a  justice  of  the 
peace  may  make  a  good  testimony  to  be  read  against  the 
offender  in  ca^e  of  felony,  where  the  witness  is  not  able  to 
travel,  yet  in  case  of  treason,  where  two  witnesses  are  required, 
such  an  examination  is  not  allowable ;  for  the  statute  requires, 
that  they  [if  living]  be  produced  upon  the  arraignment  in  the 
presence  of  the  prisoner,  to  the  end  that  he  may  cross-examine 
them."  The  statute  his  Lordship  mentioneth  can  be  no  other 
than  the  5  &  6  E.  VI.  Some  other  passages  I  might  have 
cited  from  the  history  of  the  Pleas  of  the  Crown,  where  the 
learned  author  fluctuateth  between  two  opposite  opinions  upon 
this  point ;  but  these  are  sufficient. 

p.  9.  Kelyng  reporteth,  that,  at  a  conference  among  the  judges 

preparatory  to  the  trial  of  the  regicides,  it  was  agreed,  that 
the  law  requireth  two  witnesses  in  the  case  of  treason; 
but  that  one  witness  to  one  overt  act  of  compassing,  (for 
compassing  the  King's  death  was  the  treason  then  under 
consideration,)  and  another  witness  to  another  act  of  com- 
passing, make  two  witnesses  of  compassing.     He  afterwards 

speaketh 
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speaketh  very  doubtfully  upon  this  point ;  and  at  length  saith,  ^^^'^q^^' 
that  it  seemed  to  him  that  at  the  common-law  one  witness  was 
sufficient  in  treason,  and  ^icU  the  1  &  2  Ph.  &  M.  c.  10.  had 
repealed  the  statutes  of  E.  YI. 

At  Lord  Stafford's  trial  the  necessity  of  two  witnesses  was  ?„8t.  Tii.  204. 

•'  .      .  (Sir  T.  Raym. 

treated  as  a  point  beyond  all  doubt.  But  his  Lordship  insist-  407.) 
ing  that  there  ought  to  be  two  to  ea>ch  overt  act,  all  the  judges 
present  delivered  their  opinions  seriatim,  and  declared,  that  one 
witness  to  one  overt  act,  and  another  to  another  overt  act  of 
the  same  species  of  treason,  are  two  sufficient  witnesses  within 
the  statutes :  otherwise  no  goveimment  could  be  safe,  if  traitors 
had  but  craft  equal  to  their  villany.  From  that  time  the  point 
hath  been  settled ;  and  in  the  succeeding  trials  of  that  reign 
and  the  next,  though  many  irregular  things  were  done  savour- 
ing of  the  times,  this  rule  still  kept  its  ground :  and  in  all  the 
trials  after  the  revolution,  before  the  act  of  the  7th  of  King  4  st  Tri. 
William  took  place,  it  was  strictly  observed. 

Having  given  this  short  history  of  the  difficulty  which  hath 
been  founded  on  the  statute  of  Ph.  and  M.,  I  will  take  the 
liberty  of  offering  my  own  thoughts  upon  it. 

I  conceive  that  the  clause  upon  which  the  doubt  arose, 
''  That  all  trials  for  any  treason  shall  be  according  to  the  due 
wdw  a/nd  course  of  the  cominon-law  and  not  otherwise,"  was 
intended  in  favour  of  the  subject,  not  in  the  least  to  his  prejudice. 
It  was  founded  in  the  same  principle,  and  directed  to  the  same 
salutary  ends,  which  the  statute  made  but  the  year  before, 
reducing  all  treasons  to  the  standard  of  the  25  E.  Ill,  had  in 
view.  By  the  one  the  subject  was  secured  in  his  journey 
through  life  against  the  numerous  precipices  which  the  heat 
and  distemper  of  former  times  had  opened  in  his  way ;  and  the 
other  restored  to  him  the  benefit  of  a  trial  by  a  jury  of  the 
proper  county,  with  all  the  advantages  of  defence  peculiar  to 
that  method  of  trial,  where  former  statutes  had  deprived  him  of 
it.  This  I  apprehend  was  the  sole  intent  of  this  clause,  which 
will  be  better  explained  by  what  followeth. 

By  32  H.  VIII.  treasons  committed  in  Wales,  or  where  the  c.  4. 
King's  writ  runneth  not,  were  to  be  tried  in  such  shires  and 

by 
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CHAP.  in.         by  such  commissioners  as  the  King  should  appoint.     By  33d 

of  that  King  persons  committing  treason,  and  confessing  it,  and 
afterwards  becoming  lunatick,  might  be  tried  withmU  being 
brought  to  answer,  by  the  like  special  commission  in  any  ooonty 

0. 28.  the  King  should  appoint :  and  by  another  act  of  the  same  3rear, 

persons  accused  of  treason  or  misprision  committed  in  England 
or  elsewhere,  being  examined  by  three  of  the  privy  council  and 
by  them  vehemently  etupected,  might  be  tried  by  special  com- 
mission in  any  county  the  King  should  appoint ;  and  by  the 
same  act,  the  peremptory  challenge  in  all  cases  of  treason  and 
misprision  was  absolutely  taken  away. 

These  acts  were  derogatory  to  the  due  eowree  and  order  of 
the  common-law,  and  in  many  instances  grievous  to  the  subject 
The  judges  have  therefore  considered  them  all  as  repealed  by 
this  general  clause,  so  far  as  concemeth  treasons  committed  in 
England  or  Wales.  By  this  construction  the  trial  by  a  juiy  of 
the  proper  county  with  a  peremptory  challenge  of  35,  which 
is  with  peculiar  propriety  called  a  trial  according  to  Ma  due 
course  and  order  of  the  common-law,  is  restored. 

28  H.  vin  -^^^  ^^®  ^^^  ^^  ^^^  ^^^^  ^^^  ^^^^  ^^  ^^^^  reign  for  the  trial 

85  h'  VIII.  ^^  treasons  committed  on  the  high  seas  or  out  of  the  realm, 

®-  ^  though  they  introduced  a  method  of  trial  new  in  those  cases 

and  unknown  to  the  common-law,  have  not  been  holden  to  be 
c.  28.  repealed  by  this  clause ;  nor  is  the  35  H.  VIII.  repealed  as  far 

as  it  concemeUi  treason  in  foreign  parts  :  for  these  acts  deprive 
the  subject  of  no  advantage  for  defence,  to  which  he  was  before 
intitled :  on  the  contrary,  instead  of  a  trial  according  to  the 
course  and  order  of  the  civil-law,  they  introduced  a  trial  founded 
in  the  wisdom  and  benignity  of  the  common-law,  with  all  the 
advantages  for  defence  incident  to  it ;  except  only  in  the  point 
of  locality,  which  the  nature  of  the  cases  would  not  admit  of. 

But  the  privilege  the  subject  is  intitled  to  under  the  statutes 
of  E.  VI.  of  having  the  charge  proved  by  two  lawful  witnesses 
and  those  brought  face  to  face  at  the  trial,  a  mighty  safe-guard 
against  oppn'ssive  prosecutions,  was  never  intended  to  be  taken 

away 
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away  by  this  general  daiise ;  nor  in  truth  did  the  legislature 
apprehend  that  it  could  be  extended  so  far. 

For  by  a  subsequent  clause*  in  the  same  statute  it  is  provided, 
^  That  in  all  cases  of  high  treason  concerning  coin  current 
within  the  realm,  or  for  counterfeiting  the  King's  or  Queen's 
aignety  privy  seal,  great  seal,  or  sign  manual,  such  manner 
of  trial  and  none  other  be  observed  and  kept  as  heretofore 
hath  been  used  by  the  common-law  of  this  realm,  any  law, 
statute,  or  other  thing  to  the  contrary  notwithstanding."  It 
wUl  be  extremely  difficult  to  account  for  this  clause,  which  is 
admitted  on  all  hands  to  have  taken  away  the  necessity  of  two 
witnesses  in  the  cases  touching  the  coin  and  seals,  if  the  former 
clause  had  done  the  same  in  all  cases  of  treason  whatsoever ; 
the  latter  clause  was  certainly  inserted  to  effect  something  which 
the  former  had  not :  but  I  think  the  next  act  maketh  the  i  &  2  p.  &  M. 
matter  very  clear  if  any  doubt  remaineth  on  this.  It  enacteth, 
that  in  the  case  of  offences  therein  enumerated  touching  the 
coin  the  offenders  "  may  be  indicted,  tried,  convicted,  or  at- 
tainted by  such-like  evidence  and  in  such  manner  and  form  as 
hath  been  used  and  accustomed  within  this  realm,  at  any  time 
before  the  first  year  of  our  late  sovereign  Lord  King  E.  VI." 
Here  the  matter  of  evidence,  which  appeareth  to  be  the  only 
point  then  in  contemplation,  is  plainly  expressed  and  extended 
by  name  to  the  trial  as  well  as  the  indictment ;  and  the  very 
time  when  two  witnesses  first  became  necessary  in  both  cases 
is  pointed  out. 

If  the  legislature  did  intend  by  the  former  act  to  take 
away  the  necessity  of  two  witnesses  in  all  cases  of  treason 
whatsoever,  why  did  it  not  speak  as  plainly  as  it  doth  in  this  ? 
And  on  the  other  hand,  if  it  was  conceived  that  this  was 
done  by  the  general  words  of  the  former  act,  why  is  it  done 
m  special  cases  in  terms  so  express  by  this?  The  different 
penning  of  two  clauses  in  one  and  the  same  act,  and  also 
of  two  acts  depending  at  the  same  time  and  which  prob- 
ably passed  the  royal  assent  on  the  same  day,  convinceth  me, 
that  the  legislature  had  in  contemplation  two  different  ob- 
jects, distinct  in  their  nature  and  tendency ;  and  accordingly 

*  See  in  Rastars  Stat.  1  &  2  Ph.  aud  Ma.  c.  10.  a  8. 13  both  the  clauses 
at  large. 

made 
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CHAP.  III.         made  different  provisions  respectively  suited  to  the  nature  of 
each. 

I  now  return  to  the  statute  of  King  William. 

Though  it  requireth  two  witnesses  to  each  treason,  yet  a  col- 
lateral fact,  not  tending  to  the  proof  of  the  overt  acts,  may  be 
proved  by  one :  for  this  statute  confineth  itself  to  the  proof 
of  the  treason,  the  proof  of  the  overt  acta ;  and  the  statutes  of 
E.  VI.  are  confined  to  the  evidence  for  proving  the  prisoner 
guilty  of  the  offences  charged  on  him,  which  likewise  must  be 
understood  of  overt  acts.     • 

This  difference,  between  the  proof  of  overt  acts  and  of  col- 
lateral facts,  was  taken  by  Lord  Holt  in  the  case  of  Captain 
6  St.  Tri.  Vaughan,  wlio  insisted  and  called  witnesses  to  prove,  that  he 

was  a  subject  of  France  born  in  the  dominions  of  the  French 
King.  The  counsel  for  the  Crown  called  witnesses  to  prove, 
that  he  was  born  in  Ireland:  and  his  counsel  insisting  that 
there  was  but  one  credible  witness  to  that  fact,  Holt  said, 
"That  is  no  overt  act,  if  there  be  one  witness  to  that  it  is 
enough ;  there  need  not  be  two  witnesses  to  prove  him  a 
subject,  but  here  are  more."  His  confession  was  likewise 
given  in  evidence  as  to  that  fact;  but  it  appearing,  upon 
cix>ss-examination,  to  have  been  made  the  night  he  was  taken 
and  when  very  drunk,  and  the  fact  of  his  birth  in  Ireland 
being  absolutely  denied  by  him  the  next  morning  upon  his 
examination  taken  before  a  magistrate,  little  r^ard  seems  to 
have  been  paid  to  his  confession. 

The  case  of  a  confession  made  willingly  and  without  vio- 
lence is  excepted  in  tins  act  and  in  both  the  statutes  of  E.  VI. : 
but  thort^  is  a  diffei^ence  in  the  wording  of  these  statutes, 
which  I  have  thought  did  merit  comdderation  so  far  as  to 
warrant  a  different  construction  of  them.  The  words  of 
this  act  are,  **  unless  the  party  shall  willingly  without  vio- 
lence in  open  cimrt  confesvs  the  same."  The  words  in  open 
court  the  statutes  of  E.  VI.  have  omitted.  These  words  seem 
to  have  l>een  inserted  in  order  to  carry  the  necessity  of  two 
iiuieso*.  witnei^es   to   the    overt   acts    farther    than    the   statutes  of 

Thoceiwof  E.  VI.  were  formerly  thought  to  carry  it:  for  the  construc- 

«>thrr».  '  tion  of  these  statutes  hath  been,  that  a  confession  upon  an 

examination  of  the   pj^rty,    taken  out  of  court  and  before  a 

magistrate 
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magistrate  or  person  having  authority  to  take  such  examination^  chap.  hi. 

proved  upon  the  trial  by  two  witnesses,  is  evidence  of  itself 

sufficient  to  convict,  without  farther  proof  of  the  overt  acts ; 

for,  say  the  books,  such  confession  putteth  the  case  otU  of  the 

statute,  it  saUsfieth  the  stcUute :  and  by  confession  is  not  meant 

a  confession  before  the  judge  upon  the  prisoner's  arraignment, 

but  upon  his  examination   before  a   magistrate;   for,  saith  sinstss. 

Coke,  the  words,  without  violence,  mean   willingly  without 

any  torture,  and  the  judge  is  never  present  at  any  torture, 

neither  upon  the  prisoner's  arraignment  was  ever  any  torture 

offered. 

But  in  the  year  1716  at  a  conference  among  the  judges, 
preparatory  to  the  trial  of  Francis  Francia,  at  which  the  at- 
torney and  solicitor  general,  who  were  to  conduct  the  prosecu- 
tion the  next  day,  lent  their  assistance,  no  regard  seemeth  to 
have  been  paid  to  the  authorities  I  have  cited ;  for  it  was  then 
agreed,  that  upon  the  foot  of  those  acts  of  £.  YI.  by  confession 
is  meant  only  a  confession  upon  the  a/rraignment  of  the  party, 
which,  it  was  said,  amoimteth  to  a  conviction. 

Upon  the  trial  of  John  Berwick  in  1746,  this  opinion,  Seep.io. 
which,' I  confess,  I  had  never  heard  of  before,  though  I  be- 
lieve some  of  the  judges  had  seen  it,  was  cited  and  much 
urged  by  the  counsel  for  the  Grown ;  and  a  MS.  report  of  it 
was  produced,  of  which  I  soon  afterwards  was  favoured  with 
a  copy.* 

In  the  case  of  Francis  Willis  the  counsel  for  the  Grown  8  st.  Tn.  254, 

255  262  268. 

called  a  witness  to  prove  what  the  prisoner  had  said  to  him 
touching  the  share  he  had  in  the  treason  he  then  stood  charged 
with.  The  prisoner's  counsel  objected  to  this  sort  of  evidence, 
and  insisted,  that  by  this  act  no  confession,  except  it  be  made 
in  open  court,  shall  be  admitted  in  evidence :  but  the  judges 
present  were  very  clear,  that  such  confession  is  evidence  ad- 
missible, proper  to  be  left  to  a  jury,  and  wiU  go  in  corroboration 
of  other  evidence  to  the  overt  acts ;  though  it  might  be  still  a 
disputable  point,  whether  a  confession  out  of  court,  proved  by 
two  witnesses,  is  of  itself  sufficient  to  comnct.     Upon  this  last 

•  ETidence  of. a  confessioii  was  holden  safficient  by  the  learned  judges 
who  sat  upon  the  commission  in  the  north  in  the  same  summer,  upon  the 
authority  of  this  opinion. 

Q  point 
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CHAP.  III.  point  none  of  them,  except  Chief-Baron  Ward,  delivered  any 
direct  opinion  :  his  words  are,  **  A  confession  shall  not  supply 
the  want  of  a  witness,  there  shall  he  two  tvitnessea  to  the  trecuon 
rwttjoithstanding ;  but  to  say  it  shall  not  be  given   in  evi- 

Sir  James  Hon-  dence,  there  is  no  ground  for  it/'  The  attorney-general 
admitted,  that  two  witnesses  are  necessary  besides  the  con- 

Sir Robert Eyro.  fession.  The  solicitor  is  more  explicit  and  saith,  "He  (the 
prisoner)  shall  not  be  convicted  on  a  trial  without  two  law- 
ful witnesses,  that  is  the  thing  provided  for.  It  was  to  ex- 
clude a  precedent  that  had  been  settled  in  Tong's  case,"  (the 
case  already  cited  from  Kelyng  and  Hale,)  "  but  it  was  not 
designed  to  exclude  all  confessions.  That  was  evidence  at 
law,  and  always  must  be  so.  The  design  of  the  act  was  to 
exclude  confessions  from  having  the  force  of  a  conviction, 
unless  it  were  in  a  court  of  record ;  and  to  prevent  a  con- 
fession proved  by  two  witnesses  from  being  a  sufficient  ground 
for  a  conviction." 

In  the  argument  in  the  case  of  Willis,  the  cases  of  Yaugban  * 
and  of  one  Smith  aUcM  May  were  cited.  Yaughan's  case  hath 
MSB.  Tracy  and  been  already  mentioned.  The  case  of  Smith  was  at  an  ad- 
miralty-session  in  June  7  An.  upon  an  indictment  for  adher- 
ing to  the  Queen's  enemies  on  the  high  seas.  He  made 
Alienage  his  defence,  as  Yaughan  did ;  and  his  confession,  that 
he  was  an  Englishman-born  was  holden  to  be  admissible  evi- 
dence by  Trevor,  Powell,  Powis,  Tracy  and  Bury,  though  his 
counsel  insisted  on  this  act  of  the  7th  of  King  William.  In 
that  case  it  was  said  by  the  court,  that  the  7th  of  King  W^illiam 
was  to  prevent  a  confession  being  conchtsive  evidence  of  the 
very  overt  act,  not  to  take  away  that  sort  of  evidence  of  eol- 
lateral  matters ;  and  Yaughan's  case  was  cited  and  relied 
on. 

In  truth,  with  regard  to  all  collateral  facts  not  conducing 
to  the  proof  of  the  overt  acts,  I  think  we  may  safely  lay  it 
down  as  a  general  rule,  that  whatever  was  evidence  at  com- 
mon-law is  still  good  evidence  imder  the  statute ;  which,  as  I 
said  before,  is  confined  to  the  proof  of  the  overt  acts. 


I  think  Vaughan's  is  the  case  cited  in  Willis's  trial  by  the  name  of  Ball. 

The 
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The  reader  sees,  that  opinions  have  been  various  touching  chap.  hi. 
the  sufficiency  of  this  sort  of  evidence  :  but  perhaps  it  may  be 
now  too  late  to  controvert  the  authority  of  the  opinion  in  1716, 
warranted,  as  it  hath  been,  by  later  precedents.  All  I  insist 
on  is,  that  the  rule  should  never  be  carried  farther  than  that 
case  warranteth,  never  farther  than  to  a  confession  made  during 
the  solemnity  of  an  examination  before  a  magistrate,  or  person 
having  authority  to  take  it ;  when  the  party  may  be  presumed 
to  be  properly  upon  his  guard,  and  apprized  of  the  danger  he 
standeth  in.  Which  was  an  ingredient  in  the  case  of  Francia, 
and  of  Oregg  cited  in  the  argument  on  Francia's  case;  and 
in  all  those  already  dted  which  came  in  judgment  before  the 
statute  of  King  William. 

For  hasty  confessions,  made  to  persons  having  no  authority 
to  examine,  are  the  weakest  and  most  suspicious  of  all  evidence. 
Proof  may  be  too  easily  procured,  words  are  often  mis-reported, 
whether  through  ignorance,  inattention,  or  malice,  it  mattereth 
not  to  the  defendant,  he  is  equally  affected  in  either  case ;  and 
they  are  extremely  liable  to  mis-construction :  and  withal, 
this  evidence  is  not,  in  the  ordinary  course  of  things,  to  be 
disproved  by  that  sort  of  negative  evidence,  by  which  the 
proof  of  plain  facts  may  be  and  often  is  confronted. 

The  distinction  I  aim  at  between  confessions  made  upon  an 
examination  of  the  party  by  a  magistrate  or  person  having 
authority  to  examine,  and  hasty  unguarded  declarations  made 
in  the  hearing  of  persons  having  no  such  authority,  may  pro- 
bably reconcile  what  fell  from  the  court  and  the  King's 
counsel  in  Willis's  case  already  mentioned,  with  the  opinion 
in  Francia's ;  since,  in  the  case  of  Willis,  no  examination  was 
had  before  a  magistrate  or  person  having  authority  to  examine, 
as  there  was  in  the  other. 

I  would  not  in  anything  I  have  said  be  understood  to 
arraign  the  proceedings  in  the  case  of  Berwick  before  men- 
tioned. He  was  found  in  a  pi-ison  assigned  by  the  Duke, 
after  the  surrender,  to  the  officers  in  the  rebel-garrison,  omd  to 
none  bui  ojfflcera^  whither  he  went  with  the  rest  of  them.  He 
appeared  among  them  and  took  the  rank  of  an  officer.  These 
facts,  together  with  his  declarations,  all  proved  by  two  wit- 
nesses, were,  I  think,  very  properly  considered  by  two  learned 

judges 
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CHAP.  III. 
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0.  22. 


3  Inst  85. 


Sect.  0. 

No  evidence  of 
any  overt  act 
nut  laid. 


judges  not  as  a  bare  confession  after  the  fact,  but  as  an 
evidence  upon  the  spot  and  in  the  very  scene  of  action.  And 
with  regard  to  the  proceedings  in  the  North  already  mentioned, 
I  doubt  not  the  learned  judges  went  upon  good  grounds ;  the 
circumstances  of  each  case,  which  I  am  not  appriased  of,  being 
duly  considered. 

The  wording  of  these  acts  touching  confessions,  "  unless  the 
party  shall  willingly  and  vnthotU  violenoe  confess  the  same," 
suggesteth  a  matter  which  I  will  just  mention.  The  common- 
law  knew  of  no  such  engine  of  power  as  the  rack  or  torture 
to  furnish  the  crown  with  evidence  out  of  the  prisoner's  mouth 
against  himself  or  other  people.  It  was,  as  Lord  Coke  in- 
formeth  us,  first  brought  into  the  tower  by  a  great  minister 
in  the  time  of  H.  VI.,  directly,  saith  he,  against  law^  and 
cannot  be  justified  by  am,y  usage :  but  in  fact  it  was  practised, 
though,  I  believe,  sparingly,  and  never,  saith  King  James,*  but 
in  cases  of  high  treason,  for  more  than  a  century  afterwardat 

This  accoimteth  extremely  well  for  inserting  the  words, 
unthout  violence,  in  the  statutes  of  E.  YI.  I  cannot  so  easily 
account  for  them  in  that  of  King  William. 

Sect.  9.  This  act  in  substance  followeth  the  rule  which 
had  already  taken  place  with  regard  to  the  necessity  of  two 
witnesses  to  the  same  treason,  but  it  goeth  farther ;  and,  lest 
the  prisoner  should  be  surprised  or  confounded  by  a  multi- 
plicity and  variety  of  facts,  which  he  is  to  answer  upon  the 


1  StTri. 
•Coke. 


Rtiah  worth, 
WhiUock. 


*  Sec  K.  James's  premonition,  edit  1609,  p.  130. 

t  At  the  trial  of  the  Earls  of  Essex  and  Southampton,  the  Attorney* 
general  *  extolleth  the  great  clemency  of  her  Majesty  towards  the 
conspirators,  that  none  of  them  were  put  to  the  nick  or  torture ;  and 
acknowledgeth  the  goodness  of  Ood  towards  her,  and  his  judgment 
upon  the  prisoners,  that  the  truth  had  been  revealed  by  the  witnesses 
fvith<mt  rack  or  torture  of  any  of  them. 

A  strain  of  adulation,  to  say  no  worse  of  it,  nauseous  and  sordid, 
highly  unbecoming  a  gentleman  of  the  profession  ;  especially  one  who 
well  knew,  and  hath  informed  his  readers,  that  any  kmd  of  torture  in 
that  case  would  have  been  utterly  ill^al. 

When  Folton  upon  his  examination  at  the  council-board  declared,  as 
he  bad  always  done,  that  no  man  living  had  instigated  him  to  the  muider 
of  the  Duke  of  Buckingham  or  knew  of  his  intention,  the  Bishop  of 
London  said  to  him,  "  If  you  will  not  confess  you  must  go  to  the  raek.*^ 
The  man  replied,  **  If  it  must  be  so,  I  know  not|whom  I  may  accuse 
in  the  extremity  of  the  torture,  Bishop  Laud  perhaps  or  any  Lord  at 
this  board."    Sound  sense  in  the  mouth  of  an  enthusiast  and  a  ruffian  I 

Laud  having  proposed  the  rack,  the  matter  was  shortly  debated  at  Uie 
board,  and  it  ended  in  a  reference  to  the  judges ;  who  unanimoiisly 
resolved  that  the  rack  cannot  be  legally  used. 

spot, 
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spot,  it  enacteth,   "That  no  evidence  shall  be  admitted  or  chap.  hi. 
given  of  any  overt  act  that  is  not  expresly  laid  in  the  indict- 
ment against  any  person  or  persons  whatsoever.'^     (^S^ec^.  8.) 

The  sense  of  this  clause  I  take  to  be,  that  no  overt  act 
amounting  to  a  distinct  indeperident  charge,  though  falling 
under  the  same  head  of  treason,  shall  be  given  in  evidence, 
unlesB  it  be  eiqpresly  laid  in  the  indictment;  but  still,  if  it 
amounteth  -to  a  direct  proof  of  any  of  the  overt  acts  which  are 
laid)  it  may  be  given  in  evidence  of  such  overt  acts. 

In  the  case  of  Ambrose  Kookwood,  who  was  indicted  for  4Bt.Tri. 
compassing  the  death  of  the  King,  two  of  the  overt  acts 
charged  were,  that  he  and  others  met  and  consulted  the  pro- 
per means  for  way-laying  the  King,  and  attacking  him  in  his 
coach ;  and  also  that  they  agreed  to  provide  f oi*ty  men  for  that 
purpose.  The  counsel  for  the  Crown  offered  to  give  evidence, 
that  the  prisoner  produced  to  one  of  the  conspirators  a  list  of 
the  names  of  a  small  party  which  was  to  join  in  the  attempt, 
and  of  which  he  was  to  have  the  command,  with  his  own  name 
at  the  head  of  the  list  as  their  commander.  This  evidence 
was  opposed  by  the  prisoner's  counsel,  because  that  circum- 
stance was  not  charged  in  the  indictment ;  and  this  clause  of 
the  act  was  much  pressed :  but  the  court  said,  that  this  cir- 
cumstance, if  proved,  amounting  to  a  direct  proof  of  the  overt 
acts  which  were  laid,  viz.  the  meeting  and  consulting  how  to 
kill  the  King,  and  thoir  agreeing  to  provide  forty  men  for  that 
purpose,  and  falling  under  the  same  specias  of  treason,  was  very 
proper  to  be  given  in  evidence ;  and  in  Major  Lowick's  case  ^^^^' 
they  declared,  that  if  the  circumstance  of  providing  forty  men 
had  not  been  laid,  it  might  notwithstanding  have  been  given 
in  evidence,  for  it  was  a  direct  proof  of  the  first  overt  act,  viz, 
the  meeting  and  consulting  the  proper  means  to  kill  the 
King. 

The  same  rule  was  laid  down  in  the  case  of  Mr.  Layer.    His  ®  ^^'  '^^' 
corresponding  with  the  pretender,  though  not  laid,  and  though 
made  treason  by  the  12th  and  13th  of  King  William,  was 
given  in  evidence;  for  it  directly  tended  to  prove  one  overt 
act  that  was  laid,  viz.  his  conspiring  to  depose  the    King 

and 
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and  to  place  the  pretender  on  the  throne.  The  like  role  was 
given  in  the  caaeti  of  Deacon  and  Sir  John  Wedderbom  ap(Hi 
the  special  commission  in  Surry  1746. 

On  the  other  hand,  in  the  case  of  Captain  Yanghan,  upon 
an  indictment  for  adhering  to  the  King's  enemies  on  the  high 
Hea,  the  overt  act  laid  was  his  cruizing  on  the  King's  subjects 
in  a  vessel  eaUed  the  Loyal  CUncarty :  the  counsel  for  the  Crown 
offered  evidence  to  prove,  that  he  had,  some  time  before,  cut 
away  the  custom-house  barge,  and  had  gone  a-croizing  in  her. 
This  evidence  was  opposed  by  the  prisoner's  counsel,  and,  after 
some  debate,  rejected  by  the  court :  for,  were  it  true,  it  was 
no  sort  of  proof,  that  the  prisoner  had  cruized  in  the  Loyal 
Clencarty ;  which  was  the  only  Fact  he  was  then  to  answer  for. 

The  rule  of  rejecting  all  manner  of  evidence  in  criminal 
prosecutions  that  is  foreign  to  the  point  in  issue  is  founded  on 
sound  sense  and  common  justice.  For  no  man  is  bound  at  the 
peril  of  life  or  liberty,  fortune  or  reputation,  to  answer  at  onoe 
and  unprepared  for  every  action  of  his  life.  Few  even  of  the 
best  of  men  would  choose  to  be  put  to  it.  And  had  not  those 
concerned  in  state-prosecutions,  out  of  their  zeal  for  the  publick 
service,  sometimes  stepped  over  this  rule  in  the  case  of  treasons, 
it  would  perhaps  have  been  needless  to  have  made  an  ex- 
press provision  against  it  in  that  case ;  since  the  common  law 
grounded  on  the  principles  of  natural  justice  hath  made  the 
like  provision  in  every  other. 

The  clauses  in  the  act,  which  do  not  fall  under  either  of  the 
heads  I  have  spoken  to,  come  now  to  be  considered. 


Soot.  10. 

Peenftnd 

PeereoMs. 


Sect.  10.  The  10th  and  11th  sections  make  provision  for 
a  more  equal  and  indifferent  trial  of  Peers  and  Peeresses  in 
cases  of  treason  and  misprision.  The  mischief  recited  is,  That 
in  the  trial  of  a  Peer  or  Peeress  the  major  vote  is  sufficient  for 
oondetnnation  or  acquittal ;  wherea^^  saith  the  act,  in  the  trial  of 
a  cominoner  a  jury  of  twelve  freeJiolders  must  all  agree  in  their 
verdict,     I  doubt  this  was  not  the  real  mischief,  because  the 

remedy 
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remedy  itself  is  open  to  the  same.     The  nu^or  vote  is  still  ^i^ap.  hi. 
sufficient  and  must  be  so ;  and  if  the  method  of  trial  in  the 
court  of  the  Lord  High  Steward  was  in  contemplation,  as  I 
conceive  it  was,  yet   even  there,  though  the  major  vote  is 
sufficient,  the  majority  must  consist  of  twehe  or  more,  ^®^"  ^"^ 

The  real  mischief,  cautiously  passed  over,  I  take  to  have 
been,  that  in  the  trial  of  a  Peer  in  the  court  of  the  High 
Steward  the  Peers-triers  were  a  select  number  returned  at  the 
nomination  of  the  High  Steward,  and  the  prisoner  was  in  Moo.  pi.  849. 
every  case  debarred  the  benefit  of  a  challenge.     This  was  the  ' 

real  mischief,  and  it  was  in  many  cases  severely  felt.  Accord- 
ingly the  act  applieth  the  proper  remedy;  for  it  enacteth, 
"  That,  upon  the  trial  of  any  Peer  or  Peeress  for  treason  or 
misprision,  all  the  Peers  who  have  a  right  to  sit  and  vote  in 
Parliament  shall  be  siimmoned  twenty  days  before  the  trial  to 
appear  ai  such  trial)  and  that  every  Peer  so  summoned  and 
appearing  shall  vote  in  the  trial  of  such  Peer  or  Peeress,'' 
having  first  taken  the  oaths  appointed  by  the  act.* 

The  next  clause  provideth,  ^*  That  neither  this  act  nor  any 
thing  therein  contained  shall  any  way  extend  or  be  construed 
to  extend  to  any  impeachment  or  other  proceedings  in  Parlia- 
ment in  a/ny  kind  whatsoever,**     (Sect.  12.) 

The  words  of  the  last  clause  are  very  general,  and  seem  to 
exclud  eevery  proceeding  in  /uU  Parliament  for  the  trial  of  a 
Peer  in  the  ordinary  coiu'se  of  justice.  But  that  construction 
was  rejected  in  the  cases  of  the  Earls  of  Kilmarnock  and  Gro- 
martie  and  of  the  Lord  Balmerino ;  and  accordingly  all  the 
Peers  and  Lords  Spiritual  were  summoned ;  and  those  Lords 
who  appeared  having  taken  the  oaths  appointed  by  the  act, 
the  bishops  upon  the  day  the  trial  came  on,  after  making  the 
usual  protestation,  withdrew ;  and  the  prisoners,  before  their 
arraignment,  were  informed  by  the  High  Steward,  that  they 
were  intitled  to  the  benefit  of  this  act  in  its  full  extent. 

*  See  the  conference  between  the  Lords  and  Commons  upon  this  clause 
in  Kemiet's  Sd  vol.  p.  625.  Both  Houses  plainly  understood  the  clause 
to  refer  to  the  trial  of  a  Peer  in  the  court  of  the  Lord  High  Steward. 

The 
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Lords  was,  I  apprehend,  a  prudent  caution,  in  order  to  ohviate 
a  doubt,  that  might  otherwise,  at  that  critical  time,  have  arisen 
from  the  words  of  the  statute,  which,  as  I  before  observed,  are 
very  general.  But,  general  as  they  are,  I  do  not  conceive,  that 
they  made  that  measiu^,  though  extremely  prudent,  absoluUHy 
cmd  indiepennbh/  necessary ;  for  general  words  in  a  statute  must 
be  controuled  by  the  apparent  intent  of  the  legislature ;  they 
must  in  construction  be  adapted  to  cases  then  in  contemplation, 
and  to  every  other  provision  in  the  statute,  so  as  to  render  the 
whole  one  uniform  consistent  rule. 

I  will  now  in  a  few  words  apply  this  observation  to  the 
present  case. 

The  act  provideth,  that  every  Peer  so  summoned  and  ap- 
pearing shall  vote  in  the  tried.  By  voting  in  the  trial  must, 
as  I  apprehend,  be  meant  voting  throtighotU  the  trial,  voting  as 
a  competent  judge  in  every  question  that  shall  arise  during  the 
trial ;  and,  above  all,  in  the  grand  question  for  condemnation 
or  acquittal.  Now  upon  this  last  question  the  bishops  cannot 
vote;  though  it  hath  been  resolved,  and  practice  hath  esta- 
blished the  rule,  that  in  a  proceeding  in  full  Parliament  in  a 
case  of  blood,  they  may,  if  they  choose  it,  vote  upon  all  previous 
questions.*  But  in  a  proceeding  in  the  court  of  the  High 
Steward,  which,  I  conceive,  this  clause  of  the  statute  had  prin- 
cipally in  contemplation,  and  to  which  no  mere  spiritual  Lord 
was  ever  summoned  or  could  be,  no  question  but  for  acquittal 
or  condemnation  is  the  subject  of  any  vot« ;  for  in  all  points  of 
law  or  practice  the  High  Steward  giveth  the  rule  as  sole  judge 
in  the  court. 

To  conclude  this  head,  the  act  may,  with  propriety  enough, 
be  said  to  regulate  the  proceeding  in  both  courts,  that  of  the 
High  Steward  and  that  in  full  Parliament ;  but  it  doth  not 
alter  the  nature  and  constitution  of  either.  Consequently, 
it  doth  not  give  to  the  Lords  Spiritual  any  right  in  cases  of 
blood,  which  they  had  not  before;  what  conclusions  soever 
men  of  interloping  busy  talents  may  hereafter  be  tempted  to 

*  See  the  Lords'  Journal  13th  and  14th  May  1679,  in  the  case  of  Lord 
Danby  and  the  popish  Lords. 

draw 
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draw  from  Uy  or  from  this  precedent ;  which,  as  I  said  before,  chap.  hi. 

is  founded  in  great  wisdom  for  obviating  doubts,  which  might 

have  arisen,  and  proceeded  from  the  same  prudential  motives 

from  which  the  acts  I  have  akeady  cited  for  saving  the  rights  §£^w,^^' 

of  the  Peerage  did.     The  measure  in  both  cases  was  extremely 

right  but  not  of  absolute  indispensible  necessity. 

Sbct.  11.  By  the  6th  and  6th  sections  of  the  act  no  pro-  ?«<^H-. 

•^  ,  *  LimitatioQ  of 

secution  shall  be  for  any  of  the  treasons  or  misprisions  within   profleontioiu. 
the  act,  committed  in  England,  Wales,  or  Berwick  upon  Tweed, 
unless  the  biU  of  indictment  be  found  within  three  years  after 
the  offence  committed ;  save  in  cases  of  assassination  attempted 
on  the  person  of  the  King  by  poison  or  otherwise. 

This  limitation  is  by  the  letter  of  the  act  confined  to  the 
southern  parts  of  Great  Britain,  and  before  the  imion  it  could 
not  be  otherwise.  But  I  conceive,  that  by  the  general  tenor 
of  the  7  An.  it  is  extended  to  treasons  of  the  like  kind  com- 
mitted in  Scotland :  it  was  so  understood  at  the  time  of  the 
rebellion  in  1715 ;  and  therefore  after  all  the  proceedings  upon 
the  special  commissions  in  England  were  over,  another  special 
commission  went  into  Scotland  merely  for  the  finding  bills  of 
indictment  in  the  proper  counties  and  stewarties,  in  order  to 
prevent  the  limitation  taking  place. 

Sbct.  12.  I  will  now  consider  the  clauses  in  the  7th  of  Sect.  12. 
Q.  Anne,  which  I  before  hinted  at.  The  11th  section  of  that  stat.  7  Ann. 
act  provideth,  "  That  when  any  person  is  indicted  for  high 
treason  or  misprision  of  treason,  a  list  of  the  witnesses  that 
shaU  be  produced  at  the  trial  for  proving  the  said  indictment, 
and  of  the  jury,  mentioning  the  names,  profession  and  place 
of  abode  of  the  said  witnesses  and  jurors,  shall  be  given  at  the 
same  time  that  the  copy  of  the  indictment  is  delivered  to 
the  party  indicted ;  and  that  copies  of  all  indictments  for  the 
offences  aforesaid  with  such  lists  shall  be  delivered  ten  days 
before  the  trial,  and  in  the  presence  of  two  or  more  credible 
witnesses." 

This 
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OHAP.  III.  This  provision  will,  as  the  case  now  stands,  take  place  upon 

the  death  of  the  pretender.     Whether  it  may  nof  be  proper  to 

8m  17  Oao.  II.      postpone  the  effect  of  it  to  the  death  of  his  sons,  upon  the  same 

motive  that  the  cause  in  this  act  touching  the  corruption  of 
blood  upon  an  attainder  for  high  treason  hath  been  postponed 
to  that  event ;  or  indeed  whether  it  should  be  suffered  to  take 
place  at  all  must  be  submitted  to  better  judgments.  But  some 
objections  have  occurred  to  me,  which  I  will  mention. 

(Sm  6  G«o.  HI.  N'o  provision  is  made  with  regard  to  the  treasons  not  com- 
prehended within  the  general  purview  of  the  7  th  of  King 
William  or  by  name  excepted  out  of  it.  The  words  of  the 
act,  "  Indicted  for  high  treason  or  misprision  of  treason,"  are 
large  enough  to  take  in  all  manner  of  high  treasons  and  mis- 
prision of  treason,  and  undoubtedly  they  will  be  so  understood ; 
for  this  act  will  be  considered  as  one  of  those  which  merit  a 
liberal  construction. 

When  this  clause  shall  take  place  no  high  treason  or  mispri- 
sion of  treason,  not  even  those  concerning  the  ootn,  can  possibly 
be  tried  in  the  circuit,  nor  at  the  Old  Bailey,  without  great 
delay  and  double  expence :  for  the  copy  of  the  indictment 
cannot  be  delivered  before  it  is  found  by  the  grand  jury,  they 
make  the  bill  preferred  to  them  an  indictment  by  finding  it; 
and  ten  clear  da}^,  exclusive  of  the  day  of  delivery  and  the 
day  of  trial,  and  of  intervening  Sundays,  which  is  the  present 
practice  founded  on  the  7th  of  King  William,  will  cany  the 
affair  much  beyond  the  time  allowed  for  any  assize  or  ordinary 
gaol-delivery  in  the  kingdom. 

The  f lunishing  the  prisoner  with  the  names,  professions,  and 
places  of  abode  of  the  witnesses  and  jury  so  long  before  the 
trial  may  serve  many  bad  purposes,  which  are  too  obvious  to 
be  mentioned.  One  good  purpose,  and  but  one,  it  may  serve. 
It  giveth  to  the  prisoner  an  opportunity  of  informing  himself 
of  the  character  of  the  witnesses  and  jury.  But  this  single 
advantage  will  wei^  very  little  in  the  scale  of  justice,  or  sound 
poHcy,  against  the  many  bad  ends  which  may  be  answered  by 
it.  However,  if  it  weigheth  any  thing  in  the  scale  of  justice, 
the  Grown  is  intitled  to  the  same  opportunity  of  sifting  the 
character  of  the  prisoner's  witnesses. 

Equal 
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Equal  justice  is  certainly  due  to  the  Crown  and  the  publick.  chap.  hi. 
For  let  it  be  remembered,  that  the  publick  is  deeply  interested 
in  every  prosecution  of  this  kind  that  is  well  founded.  Or 
shall  we  presume,  that  all  the  management,  all  the  practising 
upon  the  hopes  or  fears  of  witnesses  lyeth  on  one  side  ?  It  is 
tme,  power  is  on  the  side  of  the  Crown.  May  it,  for  the  sake 
of  the  constitutional  rights  of  the  subject,  always  remain  where 
the  wisdom  of  the  law  hath  placed  it !  But  in  a  Government 
like  ours  and  in  a  most  changeable  climate,  power,  if,  in  crim- 
inal prosecutions,  it  be  but  suspected  to  aim  at  oppression, 
generally  disarmeth  itself.  It  raiseth  and  giveth  countenance 
to  a  spirit  of  opposition,  which  falling  in  with  the  pride  or 
weakness  of  some,  the  false  patriotism  of  others,  and  the 
sympathy  of  all,  not  to  mention  private  attachments  and 
party-connections,  generally  turns  the  scale  to  the  favourable 
side,  and  frequently  against  the  justice  of  the  case. 
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INTRODUCTION 

TO     THE 

DISCOURSE     ON     HOMICIDE. 

I   SHALL  consider  the  law  touching  homicide  under  the 
following  distinctions. 

It  is  either  occasioned  by  accident,  which  human  prudence 

could  not  foresee  or  prevent. 

Or  it  is  founded  in  justice. 

Or  in  necessity. 

Or  it  is  owing  to  a  sudden  transport  of  passion,  which,  through 
the  benignity  of  the  law,  is  imputed  to  human  infirmity. 

Or  it  is  founded  in  malice. 

Before  I  proceed  to  these  matters  I  think  proper  to  premise 
a  few  things. 

1.  In  every  charge  of  murder,  ih^  fa/st  of  killing  being  first  MaUoo  pw- 
proved,  all  the  circumstances  of  accident,  necessity,  or  infirmity    ■'^•d. 
are  to  be  satisfactorily  proved  by  the  prisoner,  imless  they  arise 

out  of  the  evidence  produced  against  him;  for  the  law  presumeth  (Ld.  Raym. 
the  fact  to  have  been  founded  in  malice,  until  the  contrary  gtn!  773.) 
appeareth.  And  very  right  it  is,  that  the  law  should  so 
presume.  The  defendant  in  this  instance  standeth  upon  just 
the  same  foot  that  every  other  defendant  doth :  the  matters 
tending  to  justify,  excuse,  or  alleviate  must  appear  in  evidence 
before  he  can  avail  himself  of  them. 

2.  In  every  case  where  the  point  tumeth  upon  the  question,  ProTinoe  of  the 
whether  the  homicide  was  committed  wilfully  and  maliciously, 

or  under  circumstances  justifying,  excusing,  or  alleviating,  the 
matter  of  fact,  viz.,  whether  the  /acts  aUedged  by  way  of  justi- 
fiouition,  excuse,  or  alleviation  are  true,  is  the  proper  and  only 
pxovinoe  of  the  jury.     But  whether,  upon  a  supposition  of  the  Provinoeof  the 
truth  of  facts,  such  homicide  be  justified,  excused,  or  alleviated  ^dTiUjm. 
must  be  submitted  to  the  judgment  of  the  court ;   for  the  ^;  773,^ 
construction  the  law  putteth  upon  facts  stated  and  agreed,  or 

found 
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found  by  a  jury  is  in  this,  as  in  all  other  cases,  undoubtedly 
the  proper  province  of  the  court.  In  cases  of  doubt  and  real 
difficulty  it  is  commonly  recommended  to  the  jury  to  state 
facts  and  circumstances  in  a  special  verdict.  But  where  the 
law  is  dear,  the  jury,  under  the  direction  of  the  court  in  point 
of  law,  matters  of  fact  being  still  left  to  their  determination, 
may,  and,  if  they  are  well  advised,  always  will  find  a  general 
verdict,  conformably  to  such  direction. 

Ad  qiLcestianem  juris  non  respondent  juratores. 

3.  When  the  law  maketh  use  of  the  term  Malice  afore- 
thought, as  descriptive  of  the  crime  of  murder,  it  is  not  to  be 
understood  in  that  narrow  restrained  sense,  to  which  the  modem 
use  of  the  word  Malice  is  apt  to  lead  one,  a  principle  of 
nwlevolence  to  particulars ;  for  the  law  by  the  term  Malice  in 
this  instance  meaneth,  that  the  fact  hath  been  attended  with 
such  circumstances  as  are  the  ordinary  symptoms  of  a  wicked, 
depraved,  malignant  spirit. 

In  the  case  of  an  appeal  of  death,  which  was  antiently  the 
ordinary  method  of  prosecution,  the  term  Malice  is  not,  as  I 
remember,  made  use  of  as  descriptive  of  the  offence  of  murder 
in  contradistinction  to  simple  felonious  homicide.  The  precedents 
charge,  that  the  fact  was  done  nequith*  d:  in  fdonid^  which 
fully  taketh  in  the  legal  sense  of  the  word  Malice,  The  words 
per  nialitiam  and  malitiosi  our  oldest  writers  do  indeed  fre- 
quently use  in  some  other  cases ;  and  they  constantly  mean  an 
action  flowing  from  a  wicked  and  corrupt  motive,  a  thing 
done  inalo  aniino,  maid  conscientid,  as  they  express  themselves. 
Of  which  many  instances  might  be  given.  I  will  mention  one 
or  two. 

The  method  of  proceeding  in  antient  times  in  a  case  of 
robbery  or  larciny,  where  the  stolen  goods  were  found  upon 
the  defendant,  was,  that  if  he  alledged  that  he  bought  them 
of  another,  whom  he  named  and  vouched  to  warranty,  the 
vouchee,  if  he  appeared  and  entered  into  warranty,  was  to 
stand  in  the  place  of  the  defendant  pro  bono  d:  malo,  Bracton 
speaking  of  this  matter  saith,  Inirai  quandoque  in  de/ensionem 
d;  warrantum  aliquis  malitios^  ds  per  fraudem  d;  per  mer- 
cedenif  sicut  campio  conductitius, — Fleta,  on  the  same  subject, 
after  stating  the  case   of   the  hired  champion  in  Bracton's 

words 
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words,  piitteth  another  similar  to  it.  A  person  in  holy 
orders  entereth  into  warranty  for  hire,  but  refuseth  to  take  his 
trial  before  lay- judges  propter  privHegium  clericale.  In  this  case, 
saith  he,  the  warranty  availeth  nothing,  ''  Et  dericus  gctolas  pro 
maliti4  eommittetur  dc  redimatur" 

The  legislature  hath  likewise  frequently  used  the  terms  malice 
and  rrudiciouely  in  the  same  general  sense,  as  denoting  a  wicked, 
perverse,  and  incorrigible  disposition. 

The  statute  de  mcUefactoribtis  in  pareia  reciteth,  that  those  21 E.  i.  stat.  2. 
trespassers,  did  frequently  refuse  to  yield  themselves  to  justice ; 
'*  immo  malitiam  etta/m  proaequendo  ilc  corUintutndo ''  did  flee  or 
stand  upon  their  defence. 

The  4  and   5  Ph.  and  M.  enacteth,  "That  every  person  ^^ 
that  shall  maliciously  command,  hire,  or  counsel  any  person  to 
do  any  robbery — and  being  arraigned  shall  stand  mute  of 
malice"    The  word  in  both  parts  of  the  act  plainly  importeth 
in  general  a  wicked,  perverse,  and  incorrigible  disposition. 

Numberless  instances  of  the  like  kind  might  be  produced, 
which,  I  doubt  not,  every  attentive  reader  hath  observed.  But 
these  are  sufficient. 

In  the  same  latitude  are  the  words  m€Uice  aforetlumght  to  be 
understood  in  the  statutes  which  oust  clergy  in  the  case  of 
wilful  murder.  The  maltis  a/nimuSf  which  is  to  be  collected 
from  all  circumstances,  and  of  which,  as  I  before  said,  the 
court  and  not  the  jury  is  to  judge,  is  what  bringeth  the  of- 
fence within  the  denomination  of  wilful  malicious  murder,  what- 
ever might  be  the  immediate  motive  to  it ;  whether  it  be  done, 
as  the  old  writers  express  themselves,  **  ird  vel  odio,  vel  catisd 
hicriy^  or  from  any  other  wicked  or  mischievous  incentive. 

And  I  believe  most,  if  not  all  the  cases,  which  in  our  books 
are  ranged  under  the  head  of  implied  m^aUce^  will,  if  carefully  ad- 
verted to,  be  found  to  turn  upon  this  single  point,  that  the  fact 
hath  been  attended  with  such  circumstances  as  carry  in  them 
the  plain  indications  of  an  heart  regardless  of  social  duty  and 
fatally  bent  upon  mischief.* 

*  The  word  nuUUia  is  used  in  the  same  general  sense  in  the  best 
Boman  authors  and  in  the  civil  law.  (See  Calvin's  lexicon  jorid.  or  in- 
deed any  other  approved  dictionary.  Verb.  MtUUia,')  But  I  think  it  much 
safer  to  consult  our  own  books  for  the  sense  of  terms  made  use  of  in  our 
Uw.    See  Lord  Baym.  1487.  Kel.  126»  127.  (Stra.  770.  2  BolL  Bep.  461.) 

R  I  pro- 
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I  proceed  now  to  the  several  species  of  homicide,  as  they 
fall  under  the  distinctions  before  mentioned. 


CHAP.  I. 

Homicide  occasioned  by  Accident,  which  human 
Prudence  could  not  foresee  or  prevent,  im- 
properly called  Chance-medley. 

THIS  species  of  homicide  is  where  a  man  doing  a  law- 
ful act  without  intention  of  bodily  harm  to  any  person, 
and  using  proper  caution  to  prevent  danger,  unfortunately  hap- 
peneth  to  kill.  A  variety  of  cases  coming  within  this  descrip- 
tion of  homicide  involuntary  and  merely  accidental  have  been 
put  by  the  writers  on  .the  subject,  which  it  is  not  necessary 
for  me  to  repeat  in  this  place.  It  will  be  of  more  general  ser- 
vice to  state  the  several  restrictions  and  limitations,  under  which 
this  rule  is  to  be  considered,  which  will  make  the  true  extent 
of  it  belter  understood. 

5?°^v^;  Sect.  1.     In  order  to  bring  the  case  within  this  deserip- 

Teach  from  an  or 

act  lawful  or        tioii,  the  act  upon  which  death  ensueth  must  be  lawful :  for  if 

unlawful.  •■ 

the  act  be  unlawful,  I  mean  if  it  be  malum  in  se,  the  case  will 
amount  to  felony,  either  murder  or  manslaughter,  as  circum- 
stances may  vary  the  nature  of  it.  If  it  be  done  in  prosecu- 
tion of  a  felonious  intention  it  will  be  murder,  but  if  the  intent 
went  no  farther  than  to  commit  a  bare  trespass,  manslaughter : 
though,  I  confess.  Lord  Coke  seemeth  to  think  otherwise. 

8  inrt,  56.  J  ^Jq  j^q^  intend  to  enter  into  a  long  detail  of  cases  falling 

within  this  rule,  or  any  others  which  I  shall  lay  down.  I  will 
content  myself  with  a  few  plain  instances :  for  I  have  neither 
leisure  nor  inclination  to  give  the  reader  a  common-place  of 
what  other  writers  have  said.  My  design  is,  as  far  as  I  am  able, 
to  reduce  every  subject  I  treat  of  to  its  principles ;  and  the 
cases  I  cite  are  intended  merely  by  way  of  illustration. 

'^^^^  y^'  ooo  ^'  shooteth  at  the  poultry  of  jB,  and  by  accident  killeth 

U  at.  TrL  223.  i     i  i  i  •  i 

a  man  ;  if  his  intention  was  to  steal  the  poultry,  which  must 

be 
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be  collected  from  circumstances,  it  will  be  murder  by  reason  of  ch-^p*  l 
that  felonious  intent ;  but  if  it  was  done  wantonly  and  without 
that  intention  it  will  be  barely  manslaughter. 

The  rule  I  have  laid  down  supposeth,  that  the  act  from  which  ^  ^*^*  *^^' 
death  ensued  was  malum  in  ae:  for  if  it  was  barely  malum  prohi- 
bitum, as  shooting  at  game  by  a  person  not  qualified  by  statute- 
law  to  keep  or  use  a  gun  for  that  purpose,  the  case  of  a  person 
so  offending  will  fall  under  the  same  rule  as  that  of  a  qualified 
man ;  for  the  statutes  prohibiting  the  destruction  of  the  game, 
under  certain  penaUies,  will  not,  in  a  question  of  this  kind,  en- 
hance the  accident  beyond  its  intrinsick  moment. 

Sect.  2.     Death  ensuing  from  accidents  happening  at  sports  8«»t.  2. 
and  recreations,  such  recreations  being  innocent  a/nd  allotoable,  reCTeationa. 

^  1  Hale  472,  and 

falls  within  the  rule  of  excusable  homicide.  Lord  Hale  indeed  Sum.  57. 
seemeth  to  be  of  opinion,  that  persons  playing  at  cudgels  or 
foils,  or  wrestling  by  consent,  if  death  ensueth  from  a  blow, 
push,  or  fall  given  in  those  exercises,  ought  to  be  excepted  out 
of  this  rule.  This  opinion  he  groundeth  upon  a  principle  very 
true  when  properly  applied ;  but  he  seemeth  in  this  place,  I 
speak  it  with  great  deference,  to  be  mistaken  in  the  application 
of  it.  **  He,  saith  the  learned  judge,  that  voluntarily  and  know- 
ingly intends  hurt  to  the  person  of  a  man,  though  he  intend 
not  death,  yet  if  death  ensues,  it  excuseth  not  from  the  guilt 
of  murder,  or  manslaughter  at  least ;  as  if  il.  intends  to  beat 
B.  but  not  to  kill  him,  yet  if  death  ensues,  this  is  murder  or 
manslaugher,  as  the  circumstances  of  the  case  happen." 

If  A.  intendeth  to  beat  £,  in  anger  or  from  preconceived 
malice^  and  death  ensueth,  it  will  doubtless  be  no  excuse, 
that  he  did  not  intend  all  the  mischief  that  followed :  for 
what  he  did  was  malum  in  se,  and  he  must  be  answerable  for 
the  consequence  of  it.  He  certainly  beat  him  with  an  in- 
tention of  doing  him  some  bodily  harm,  he  had  no  other 
intent,  he  could  have  no  other;  he  is  therefore  answerable 
for  all  the  harm  he  did.  But  is  this  the  case  of  persons  who 
in  perfect  friendship  engage  by  mutual  consent  in  any  of 
those  recreations  for  a  trial  of  skill  or  manhood,  or  for  improve- 
ment 
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CHAP.  I.  ment  in  the  use  of  their  weapons  1     Here  is  indeed  the  appear- 

ance of  a  combat,  but  it  is  in  reality  no  more  than  a  friendly 
exertion  of  strength  and  dexterity  for  the  purposes  I  have  men- 
tioned. And,  which  taketh  the  case  out  of  the  general  rule  laid 
down  by  the  learned  judge,  and  entirely  distinguished  it  from 
that  he  putteth  by  way  of  illustration,  hodUy  harm  vhu  not  the 
motive  on  either  side,  I  therefore  cannot  call  these  exercises  un- 
lawful ;  they  are  manly  diversions,  they  tend  to  give  strength, 
skill,  and  activity,  and  may  fit  people  for  defence,  publick  as 
well  as  personal,  in  time  of  need.  I  would  not  be  understood 
to  speak  here  of  prize-fighting  and  publick  boxing-matches,  or 
any  other  exertions  of  courage,  strength  and  activity  of  the  like 
kind,  which  are  exhibited  for  lucre,  and  can  serve  no  valuable 
purpose,  but  on  the  contrary  encourage  a  spirit  of  idleness  and 
debauchery ;  for  these  disorders  will,  I  conceive,  fall  under  a 
quite  different  consideration. 

As  to  playing  at  foils,  I  cannot  say,  nor  was  it  ever  said 
that  I  know  of,  that  it  is  not  lawful  for  a  gentleman  to  learn 
the  use  of  the  small-sword ;  and  yet  that  cannot  be  learned  with- 
out practising  with  foils.  The  learned  judge  in  the  passages 
last  referred  to  citeth  two  cases  against  this  exercise.  The 
first  is  not  particularly  stated,  and  therefore  I  say  nothing  to  it. 
The  other.  Sir  John  Chichester's  case,  doth  not  in  my  opinion 
conclude  to  the  point  in  question ;  for  tJiere  was  in  fact  no  play- 
ing AT  FOILS  in  that  case  ;  Sir  John  passed  at  his  servant  with 
his  sword  in  the  scabbai  d,  he  parried  with  a  bedstaff ;  and  in 
the  heat  of  the  exercise  the  chape  of  the  scabbard  flew  off,  and 
the  servant  was  killed  by  the  point  of  the  sword.  Sir  John 
ought  not  to  have  used  a  deadly  weapon  with  so  little  caution. 
The  chape  was  likely  enough  to  be  beaten  off  in  the  violence  of 
the  play,  and  if  that  should  happen,  death,  or  some  great  bodily 
harm  must  ensue.  He  did  not  use  that  degree  of  circum- 
spection which  common  prudence  would  have  suggested;  and 
therefore  the  fact,  eo  eircumetanced,  might  well  amount  to  man- 
slaughter, though  the  exercise  itself  with  proper  weapons  might 
have  been  otherwise  lawful. 

The 
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The  learned  judge  mentioneth  the  case  of  publick  jousts  and  chap,  l 
tournaments  without  the  command  of  the  King,  an  falling  within 
the  same  rule  with  the  exercises  just  mentioned  :  but  the  cases 
differ  greatly ;  for  publick  jousts  and  tournaments  drew  a  great 
oonoourse  of  high  spirits  and  warm  blood  into  the  field,  aasem- 
bHu  rudalwaya  conaisterU  with  thepitblick  tranquility^  and  seldom 
ending  wiihout  some  bloodshed.  And  for  that  reason,  I  presume, 
it  was,  that  even  in  those  days  of  chivalry  they  were  deemed  S?***''^*«. 
unlawful  assemblies,  unless  by  special  licence  from  the  Crown.     <»>  i^b.  s.  c  8. 

A  mian  at  the  diversion  of  cock-throwing  at  shrovetide,  which 
hath  too  long  prevailed,  missed  his  aim ;  and  a  child  looking 
on  received  a  blow  from  the  staff,  of  which  he  soon  died.  I 
once  in  the  circuit  ruled  it  manslaughter.  It  is  a  barbarous 
unmanly  custom,  frequently  productive  of  great  disorders,  dan- 
gerous to  the  by-standers,  and  ought  to  be  discouraged. 

Sect.  3.     If  an  action  unlawful  in  itself  be  done  deliberately  Sect.  s. 
and  with  intention  of  mischic  f  or  great  b(  dily  harm  to  particulars,  de8tffue.ii7  kii- 
or  of  mischief  indiscriminately,  fall  it  where  it  may,  and  death  oniawfuia^ 
ensue  against  or  beside  the  original  intention  of  the  party,  it  will 
be  murder.     But  if  such  mischievous  intention  doth  not  appear, 
which  is  matter  of  fact  and  to  be  collected  from  circumstances, 
and  the  act  was  done  heedlessly  and  incautiously,  it  will  be  man- 
slaughter, not  accidental  death,  because  the  act  upon  which 
death  ensued  was  unlawful. 

Under  this  head  I  will  mention  a  case,  which,  through  the 
ignorance  or  lenity  of  juries,  hath  been  sometimes  brought 
within  the  rule  of  accidental  death.  It  is  where  a  blow  aimed 
at  one  person  lighteth  upon  another  and  killeth  him.  This 
in  a  loose  way  of  speaking  may  be  called  accidental  vM^  re- 
gard to  the  person  who  dieth  by  a  blow  not  intended  against 
HIM.  But  the  law  considereth  this  case  in  a  quite  different 
light.  If  from  circumstances  it  appeareth,  that  the  injury  in-  (Piowd.  478. 
tended  to  ^,  be  it  by  poison,  blow,  or  any  other  means  of  111,131*132.) 
death,  would  have  amounted  to  murder  supposing  him  to 
have  been  killed  by  it,  it  will  amount  to  the  same  offence 
if  B,  happeneth  to  fall  by  the  same  means.     Our  books  say, 

that 
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CHAP.  I. 


Sect.  4. 

Caution  neces- 
sary in  doing  a 
lawful  act. 


(1  Hale  454.) 


Comb.  408. 
1  Hule  474. 
Kel.  64,  188, 
184. 


that  in  this  case  the  malice  egreditur  personam.  But  to  speak 
more  intelligibly,  where  the  injury  intended  against  A.  pro- 
ceeded from  a  wicked,  murderous,  or  mischievous  motive,  the 
party  is  answerable  for  all  the  consequences  of  the  action,  if 
death  ensueth  from  it,  though  it  had  not  its  effect  upon  the 
person  whom  he  intended  to  destroy.  The  malitia  I  have  al- 
ready explained,  the  heart  regardless  of  social  duty  and  delibe- 
rately bent  upon  mischief,  and  consequently  the  guilt  of  the 
party  is  just  the  same  in  the  one  case  as  in  the  other.  On 
the  other  hand,  if  the  blow  intended  against  A,  and  lighting 
on  B,  arose  from  a  sudden  transport  of  passion,  which  in  case  A. 
had  died  by  it  would  have  reduced  the  ofiPence  to  manslaughter, 
the  fact  will  admit  of  the  same  alleviation  if  B.  should  happen 
to  fall  by  it. 

Sect.  4.  It  is  not  sufficient,  that  the  act  upon  which  death 
ensueth  be  lawful  or  innocent,  it  must  be  done  in  a  proper 
manner  and  with  due  caution  to  prevent  mischief.  Parents, 
masters,  and  other  persons,  having  authority  in  faro  domesticOj 
may  give  reasonable  correction  to  those  under  their  care ;  and 
if  death  ensueth  without  their  fault,  it  will  be  no  more  than  ac- 
cidental death.  But  if  the  correction  exceedeth  the  bounds  of 
due  moderation,  either  in  the  measure  of  it  or  in  the  instrument 
made  use  of  for  that  purpose,  it  will  be  either  murder  or  man- 
slaughter according  to  the  circumstances  of  the  case.  If  with 
a  cudgel  or  other  thing  not  likely  to  kill,  though  improper  for 
the  purpose  of  correction,  manslaughter.  If  with  a  dangerous 
weapon  likely  to  kill  or  maim,  due  regard  being  always  had  to 
the  age  and  strength  of  the  party,  murder. 

This  rule  touching  due  caution  ought  to  be  well  considei-ed 
by  all  personn  following  their  lawful  occupations,  especially  such 
from  whence  danger  may  probably  arise. 

Workmen  throw  stones,  rubbibh,  or  other  things  from  an 
house  in  the  ordinary  course  of  their  business,  by  which  a 
person  underneath  happeneth  to  be  killed.  If  they  look  out 
and  give  timely  warning  beforehand  to  those  below,  it  will 
be  accidental  death.     If  without  such  caution,  it  will  amouui 

to 
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to  manslaughter  at  least.     It  was  a  lawful  act,  but  done  in  an  chap.  i. 
improper  manner.*  *}  i^ai«  472, 

4  I  da 

It  is  indeed  said  in  Kelyng,t  that  if  this  be  done  in  the  t  Kei.  40. 
streets  of  London  or  other  populous  towns,  it  will  be  man- 
slaughter notwithstanding  the  caution  I  have  mentioned  is  used. 
But  this  will  admit  of  some  limitation.  If  it  be  done  early  in 
the  morning,  when  few  or  no  people  are  stirring,  and  the  ordi- 
nary caution  is  used,  I  think  the  party  is  excusable.  But  when 
the  streets  are  full  that  will  not  suffice ;  for  in  the  hurry  and 
noise  of  a  crowded  street  few  people  hear  the  warning  or  suffi- 
ciently attend  to  it. 

A  person  driving  a  cart  or  other  carriage  happeneth  to  kill,  i  Haie  470. 
If  he  saw  or  had  timely  notice  of  the  mischief  likely  to  ensue, 
and  yet  drove  on,  it  will  be  murder ;  for  it  was  wilfully  and 
delibei-ately  done.  Here  is  the  heart  regardless  of  social 
duty,  which  I  have  already  taken  notice  of.  If  he  might  have 
seen  the  danger,  but  did  not  look  before  him,  it  will  be  man- 
slaughter for  want  of  due  circumspection.  But  if  the  accident 
happened  in  such  a  manner  that  no  want  of  due  care  could  be 
imputed  to  the  driver,  it  will  be  accidental  death,  and  the  driver 
will  be  excused. 

I  need  not  state  moi-e  cases  by  way  of  illustration  under 
this  head  ;  these  are  sufficient.  But  I  cannot  pass  over  one  re- 
ports d  by  Kelyng,  because  I  think  it  an  extremely  hard  case,  and  Kei.  41. 
of  very  extensive  influence.  A  man  found  a  pistol  in  the  street, 
which  he  had  reason  to  believe  was  not  loaded,  having  tried  it 
with  the  ra/inmer  ;  he  carried  it  home  and  shewed  it  to  his  wife ; 
and  she  standing  before  him  he  pulled  up  the  cock,  and 
touched  the  trigger.  The  pistol  went  off  and  killed  the  woman. 
This  was  ruled  manslaughter. 

It  appeareth,  that  the  learned  editor  was  not  satisfied  with   Ch.  .Just,  tioit. 
the  judgment.     It  is  one  of  the  points  he  in  the  preface  to 
the  report  recommendeth  to  farther  consideration. 

Admitting  that  the  judgment  was  strictly  legal,  it  was,  to 
say  no  better  of  it,  summumjus. 

I  cannot  help  saying,  that  the  rule  of  law  I  have  been  con- 
sidering in  this  place,  touching  the  consequence  of  taking  or 

not 
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CHAP.  L  Qot  taking  due  precaution,  doth  not  seem  to  be  sufficiently 

tempered  with  mercy.     Manslaughter  was  formerly  a  capital 

p.  801  offence,  as  I  shall  hereafter  shew ;  and  even  the  forfeiture  of 

goods  and  chattels  upon  the  foot  of  the  present  law  is  an  heayy 
stroke  upon  a  man,  guilty,  it  is  true,  of  an  heedless  incautious 
conduct,  but  in  other  respects  perfectly  innocent :  and  where 
the  rigour  of  law  bordereth  upon  injustice,  mercy  should,  if 
possible,  interpose  in  the  administration.  It  is  not  the  part  of 
judges  to  be  perpetually  hunting  after  forfeitures,  where  the 
heart  is  free  from  guiU.  They  are  ministers  appointed  by  the 
Crown  for  the  ends  of  publick  justice ;  and  should  have  written 
on  their  hearts  the  solemn  engagement  his  Majesty  is  under 

«Sh°i*w!*4  "  ^  cause  law  and  justice  in  mercy  to  be  executed  in  all  his 
judgments." 

This  I  have  said  upon  a  supposition  that  the  judgment  re- 
ported by  Kelyng  was  strictly  legal.  I  think  it  was  not :  for 
the  law  in  these  cases  doth  not  require  the  utmost  caution  that 
can  he  used ;  it  is  sufficient  that  a  reasonable  precaution,  what 
is  usual  and  ordinary  in  the  like  cases,  be  taken.  In  the  case 
just  mentioned  of  workmen  throwing  rubbish  from  buildings, 
the  ordinary  caution  of  looking  out  and  giving  warning  by 
outcry  from  above  will  excuse,  though  doubtless  a  better  and 
more  effectual  warning  might  have  been  given  :  but  this  ex- 
cuseth,  because  it  is  what  is  usually  given,  and  hath  been 
found  by  long  experience,  in  the  ordinary  course  of  things,  to 
answer  the  end.  The  man  in  the  case  under  consideration 
examined  the  pistol  in  the  common  way ;  perhaps  the  rammer, 
which  he  had  not  tried  before,  was  too  short  and  deceived  him ; 
but  having  used  the  ordinary  caution,  found  to  have  been 
effe<;tual  in  the  like  casas,  he  ought  to  have  been  excused. 

I  have  been  the  longer  upon  this  case,  because  accidents 
of  this  lamentable  kind  may  be  the  lot  of  the  wisest  and 
the  best  of  mankind,  and  most  commonly  fall  amongst 
the  nearest  friends  and  relations:  and  in  such  a  case  the 
forfeiture  of  goods,  ligorously  exacted,  would  be  heaping 
affliction  upon  the  head  of  the  afflicted,  and  galling  an 
heart  already  wounded  past  cure.  It  would  even  aggra- 
vate  the   loss   of   a   brother,    a   parent,  a  child,  or  wife,  ii 

such 


OF    HOMICIDE.  265 

such  a  loss  under  such  circumstances  is  capable  of  aggrava    chap.  i. 
tion. 

I  once  upon  the  circuit  tried  a  man  for  the  death  of  his 
wife  by  the  like  accident.  Upon  a  Sunday  morning  the  man 
and  his  wife  went  a  mile  or  two  from  home  with  some  neigh- 
bours to  take  a  dinner  at  the  house  of  their  common  friend. 
He  carried  his  gun  with  him,  hoping  to  meet  with  some  di- 
version by  the  way ;  but  before  he  went  to  dinner  he  discharged 
it,  and  set  it  up  in  a  private  place  in  his  friend's  house.  After 
dinner  he  went  to  church,  and  in  the  evening  returned  home 
with  his  wife  and  neighbours,  bringing  his  gun  with  him, 
which  was  carried  into  the  room  where  his  wife  was,  she  hav- 
ing brought  it  part  of  the  way.  He  taking  it  up  touched  the 
trigger,  and  the  gun  went  o£f  and  killed  his  wife,  whom  he 
dearly  loved.  It  came  out  in  evidence,  that,  while  the  man 
was  at  church,  a  person  belonging  to  the  family  privately  took 
the  gun,  charged  it  and  went  after  some  game ;  but  before  the 
service  at  church  was  ended  returned  it  loaded  to  the  place 
whence  he  took  it,  and  where  the  defendant,  who  was  ignorant 
of  all  that  had  passed,  found  it,  to  all  appearance  as  he  left  it. 
I  did  not  inquire,  whether  the  poor  man  had  examined  the  gun 
before  he  carried  it  home ;  but  being  of  opinion  upon  the  whole 
evidence,  that  he  had  reasonable  grounds  to  believe  that  it  was 
not  loaded,  I  directed  the  jury,  that  if  they  were  of  the  same 
opinion  they  should  acquit  him  :  and  he  was  acquitted. 

Sect.  5.  Accidental  death,  which  happeneth  without  the  ^h^,j^ 
intervention  of  human  means,  induceth  a  forfeiture,  which  the 
ignorance  and  superstition  of  antient  times  called  a  Deodand. 
These  forfeitures  were  part  of  the  casual  revenues  of  the 
Crown ;  and  the  value,  when  found  by  the  coroner's  inquest, 
was  put  in  charge  to  the  sherijQE,  in  order  to  be  levied  on  the 
ville  where  the  accident  happened;  and  was  paid  into  the 
hands  of  the  King's  almoner  to  be  applied  to  pious  uses  for 
the  soul  of  the  deceased. 

This  forfeiture,  which  is  not  now  applied  to  superstitious 
use^,  is  still  psirt  of  the  revenue  of  the  Crown,  unless  where 
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CHAP.  I. 

1  Inst.  114. 
1  Hale  419. 


(2  Barnard.  82. 
111.) 


Loi-ds  of  franchises  are  intitled  to  it  by  grant ;  for  no  man  can 
presciibe  to  it,  or  to  the  goods  of  felons  of  themselvea,  or  other 
felons,  or  outlaws  happening  within  his  royalty. 

I  have  nothing  to  add  to  what  other  writers  have  said 
touching  dcodands  more  than  to  observe,  that  as  this  for- 
feiture seemeth  to  have  been  originally  founded  rather  in  the 
superstition  of  an  age  of  extreme  ignorance  than  in  the  prin- 
ciples of  sound  reason  and  true  policy,  it  hath  not  of  late  years 
met  with  great  countenance  in  Westminster-hall :  and  when 
juries  have  taken  upon  them  to  use  a  judgment  of  discretion, 
not  strictly  within  their  province,  for  reducing  the  qttarUum  of 
the  forfeiture,  (I  wish  the  temptation  to  it  was  taken  out  of 
their  way,)  the  court  of  King's  Bench  hath  refused  to  inter- 
pose in  favour  of  the  Crown  or  Lord  of  the  franchise. 

It  hath  frequently  interposed  its  authority  as  sovereign 
coroner  in  this  case,  and  also  in  the  case  of  suicide,  in  favour 
of  the  subject  and  to  save  ^le  forfeiture^  but  will  not  do  it  in 
either  case  to  his  prejudice ;  and  herein  it  prooeedeth  upon  the 
same  principle  of  equitable  justice,  that  the  courts  of  West- 
minster-hall constantly  do  in  refusing  to  set  aside  a  wrong 
verdict  given  in  favour  of  the  defendant  in  a  criminal  case,  or 
in  an  hard  action,  though  it  is  done  every  day  where  a  wrong 
verdict  goeth  against  him. 

In  the  case  of  the  King  and  Rolfe  coroner  of  Kent,  which 
came  on  in  Mich,  and  Hil.  the  5th  of  the  King,  the  coroner's 
inquest  found,  that  A,  B,  sitting  on  his  waggon  accidentally 
fell  to  the  ground,  and  that,  the  horses  drawing  the  waggon 
forward,  one  of  the  forewheels  crushed  his  head,  of  which  he 
instantly  died ;  and  then  concluded,  that  the  wheel,  on  which 
they  set  a  small  value,  ordy  moved  to  his  death.  A  motion  was 
made,  in  behalf  of  Mr.  Mompesson  Lord  of  the  franchise,  for 
quashing  this  inquisition,  upon  affidavits  tending  to  shew,  that 
the  cart  and  horses  were  equally  instrumental ;  which  indeed 
the  finding  of  the  jury  did  sufficiently  imply :  but  the  court 
was  very  clear,  that  neither  this  court  nor  the  coroner  can 
oblige  the  jury  to  conclude  otherwise  than  they  have  done, 
and  would  not  suffer  the  affidavits  for  quashing  the  inqui- 
sition 
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sition  to  be  read.  A  like  case  came  on  in  Mich,  the  29th  of  the  <^ap.  i. 
King,  the  King  against  Grew  coroner  of  Middlesex.  The 
coroner's  jury,  upon  view  of  the  body  of  a  person  killed  by 
the  like  accident,  found,  that  one  wheel  of  the  waggon  ordy 
moved  to  the  death.  The  court,  on  motion  in  behalf  of  the 
Lord  of  the  franchise,  granted  a  rule  for  shewing  cause  why 
the  inquisition  should  not  be  quashed  for  this  misbehaviour  of 
the  jury.  On  the  day  for  shewing  cause  Mr.  Hume  Campbel, 
counsel  for  the  Lord  of  the  franchise,  informed  the  court,  that 
upon  looking  into  precedents  he  was  satisfied  he  could  not  sup- 
port the  rule,  and  thereupon  it  was  discharged.  The  case  of  the 
King  and  Holfe  was  mentioned  on  this  occasion,  and  greatly 
reHed  on. 


CHAP.    II. 

Homicide  founded  in  Justice. 


Sect.  I   rriHE   execution -of  malefactors  under  sentence  of  8««<^-  \ 

^    death  for  capital  crimes  hath  been  considered   malefactors. 
by  former  writers  as  a  species  of  homicide  founded  in  necessity. 
I  think  it  hath  with  propriety  enough  been  so  considered  ;  for 
the  ends  of  government  cannot  be  answered  without  it.     Lord  JJ^*^*  *^^^ 
Hale  hath  treated  this  subject  pretty  much  at  large :  and  as  it 
is  not  a  matter  of  very  general  concernment,  and  as  few  ques- 
tions are  likely  to  arise  upon  it,  I  refer  the  reader  to  what  the 
learned  judge  hath  said  upon  the  subject.     One  of  his  rules 
indeed  seemeth  to  want  some  explanation :  ika,i  (M  execution  i  naie  501. 
ought  not  to  varyfroTn  the  judgment ;  for  if  it  doth,  the  officer 
will  be  guilty  of  felony  at  least,  if  not  of  murder. 

This  is  a  good  general  rule,  but  not  universally  true.  If 
the  officer  of  his  own  head,  and  without  warrant,  or  the  colour 
of  authority,  varieth  from  the  judgment,  he  may  be  criminal 
to  that  degree  the  learned  author  mentioneth ;  for  he  wilfully 
and  deliberately  acteth  in  defiance  of  law,  and  in  so  doing 
sheddeth  the  blood  of  a  man,  whose  person,  till  execution 
is  done  ujxju  him  in  a  due  course  of  justice,  is  equally  under 

the 
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CHAP.  II.  the  protection  of  the  law  with  every  other  subject.     But  if  the 

officer  hath  a  warrant  from  the  Crown  for  beheading  a  person 
under  sentence  of  death  for  felony,  or  a  woman  for  treason  of 
any  kind,  and  payeth  obedience  to  it,  this,  I  conceive,  would 
iiift  52, 211.  not  be  criminal.  Lord  Coke  indeed  doth  say,  that  a  warrant 
from  the  Crown  for  an  ex*^ution  totally  varying  from  the 
judgment  is  illegal,  because  the  King  cannot  alter  the  judg- 
ment, though  he  may,  by  his  prerogative,  remit  one  part,  and 
leave  the  offender  open  to  the  other  ;  as,  saith  he,  in  the  case 
of  high  treason,  decapitation  being  part  of  the  judgment,  the 
law  is  8atisfied,  the  judgment  is  substantially  executed,  if  that 
be  done,  though  every  other  part  is  omitted ;  and  Hale  seemeth 
to  agree  with  him. 

That  the  Crown  may  remit  part  of  the  judgment  is  cer- 
tainly true,  and  would  silence  every  doubt  in  the  case  of  high 
treason  at  least,  if  hanging  and  beheading  were  ingredients  in 
every  judgment  for  that  offence :  but  in  the  case  of  women, 

(4  St  Tri.  129.)  beheading  is  no  ingredient  in  the  judgment ;  and  yet  ladies  of 
distinction  have  been,  for  many  ages  past,  by  warrant  from 
the  Crown  beheaded  for  that  offence.  The  execution  in  this 
instance  totally  varieth  from  the  judgment ;  and  yet  I  do  not 
know,  that  those  executions  have  been  esteemed  illegal :  nor 
can  I  recollect  a  single  instance  where  a  lady  of  distinction 
hath  been  burnt  for  high  treason ;  and,  with  regard  to  those  of 
inferior  rank  who  have  been  burnt,  it  is  well  known,  that  they 
have  generally  been  strangled  at  the  stake  by  the  executioner 
before  the  fire  hath  reached  them,  though  the  letter  of  the 
judgment  is,  that  they  shall  be  burnt  in  the  fii*e  till  they  are 
dead.  This  the  sheriff  doth,  or  knowingly  permitteth,  without 
warrant  from  the  Crown,  custom  alone  having  given  a  kind 
of  sanction  to  a  practice  founded  in  humanity  and  not  repug- 
nant to  any  rule  of  substantial  justice.  I  remember  one  and 
but  one  instance  to  the  contrary,  which  will  be  mentioned  in 

p.  880.  i^  proper  place.     Beheading  is  likewise  no  ingredient  in  the 

o<^       judgment  for  felony;  and  yet  persons  of  distinction  have,  for 

2WJ.  19  Rym.        ages  past,  been  by  the  like  warranto  beheaded  for  that  offence ; 

and  nolxxly  hath  complained  or  thought  the  execution  illegal. 

The 
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The  distinction  therefore  between  a  total  alteration  and  a  chap.  ii. 
remission  of  part  of  the  judgment  will  not  wholly  solve  the 
difficulty,  if  any  difficulty  there  be ;  though  a  partial  solution 
may  sometimes  serve  to  save  appearances.  But  this  matter 
seemeth  to  lie  in  a  very  narrow  compass.  The  King  cannot 
by  his  prerogative  vary  the  execution,  so  as  <o  (aggravate  the 
funiahfiMmJt  beyond  the  intention  of  the  law.  Thus  far  the 
rule,  that  the  King  cannot  alter  the  judgment  is  true :  but  it 
doth  not  follow  from  thence,  that  he,  who  undovhtedZy  can 
wholly  pardon  the  offender,  cannot  mitigate  his  punishment 
with  regard  to  the  pain  or  infamy  of  it.  Will  it  be  said, 
that,  because  the  crown  cannot  go  beyond  the  letter  of  the 
law  in  point  of  rigour,  its  mercy  is  likewise  so  bounded  ? 
By  no  means ;  for  the  law  proceedeth  in  both  cases  with  a 
perfect  uniformity  of  sentiment  and  motive.  The  benignity 
of  the  law  hath  set  bounds  to  the  prerogative  in  one  case,  and 
the  same  benignity  hath  left  it  free  and  unoonfined  in  the 
other. 

In  the  cases  just  mentioned  it  cannot  perhaps  be  said,  with 
strict  propriety,  that  tJhe  judgment  ia  eubatarUiaUy  executed  ; 
but  surely  the  ends  of  publick  justice  are  effectually  answered 
if  the  offender  suffereth  death,  the  lUtimum  auppliciwm,  though 
the  circumstances  of  infamy  or  extreme  rigour,  which  the 
judgment  importeth,  are  dispensed  with  :  and  whenever  that 
hath  been  done,  it  hath  in  all  ages  been  esteemed  a  matter  of 
royal  grace,  and  granted  at  the  prayer  of  the  party  or  his 
fiiends. 

The  writ  of  escheat,  grounded  on  the  common-law,  in  the   Regist.  i65,  a. 

I?    N     R     144    H 

case  of  an  attainder  for  felony  alledgeth,  that  the  party  was  4to.  eiit^ssi. 
hanged,  whether,  say  the  books,  he  was  beheaded  or  died  he- 
fore  exectUion,  which  averment  is  not  traversable.  This,  saith 
the  note  on  the  register,  was  adjudged  in  Parliament  in  the  8th 
of  Edw.  III.  And  in  the  statute  stiled  Articuli  Cleri  one 
grievance  complained  of  is,  ^*  That  persons  fleeing  to  sanctuary 
and  abjuring"  (a  privilege  never  allowed  but  in  cases  of 
felony)  "  had  been  taken  by  force  from  the  publick  highway 
and  then  hanged  or  beheaded"  Lord  Coke  in  his  comment 
at  the  word  [decapitantur]  saith,  ''This  is  mistaken  in  the 
petition,  for  no  man  can  be  beheaded  but  for  treason.''  The 
mistake,  if  any  there  be,  was  in  a  mere  matter  of  fact  of  great 

and 


Stanf.  196.  A. 


9  Ed.  II.  0. 10. 
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CHAP.  IL  and  publick  notoriety  at  that  time  ;  and  therefore,  where  the 

mistake  upon  the  whole  most  probably  lieth,  whether  in  the 
petition  or  in  the  comment,  the  reader  must  judge. 

These  authorities,  in  my  opinion,  prove  to  a  demonstration, 
that  in  those  early  ages  the  judgment  for  hanging  was  the  legal 
ordinary  judgment  in  the  case  of  felony,  and  that  execution 
was  commonly  done  in  that  manner.  They  shew  likewise,  that 
beheading  in  some  special  cases  upon  a  judgment  in  felony  hath 
been  practised  in  all  ages. 

I  therefore  conclude,  till  I  shall  be  better  informed,  that 
the  prerogative  now  under  consideration,  founded  in  mercy, 
and  never  in  any  age  complained  of,  is  part  of  the  common- 
law. 

8  inat  212.  Lord  Coke  in  one  of  the  passages  I  have  cited,  after  admitting 

that  in  the  cases  he  mentioneth  the  execution  did  vary  from 
the  judgment,  concludeth,  "Jvdicandum  est  legtbtu  nan  eao- 
emplis"  The  rule  is  true,  but  the  mistake  lieth  in  the  ap- 
plication of  it ;  for  immemorial  usage,  founded  in  mercy  and 
never  complained  of,  is  undoubtedly  sufficient  in  this,  as  in 
every  other  case,  to  determine  what  is  or  is  not  part  of  the 
common-law. 


Beot.  2. 

Persons  having 


Sect.  2.    Homicide   in   advancement  of   justice   may  like- 
wise be  considered  as  founded  in  necessity;  for  the  ends  of 
authority  to         government  will  be  totally  defeated,  unless  persons  can,  in  a 
kiii«i.  due  course  of  law,  be  made  amesnable  to  justice.    And  therefore 

(1  Hale  494.)  '  •*  . 

where  persons  having  authority  to  arrest  or  imprison,  using  the 
proper  means  for  that  purpose,  are  resisted  in  so  doing,  and 
the  party  making  resistance  is  killed  in  the  struggle,  this 
homicide  is  justifiable:  and  on  the  other  hand,  if  the  party 
having  authority  to  arrest  or  imprison,  using  the  proper  means, 
happeneth  to  be  killed,  it  will  be  murder  in  all  who  take  a 
part  in  such  resistance ;  for  it  is  homicide  committed  in  despite 
of  the  justice  of  the  kingdom. 

The  rule  I  have  laid  down  supposeth,  that  resistance  is 

made  :  and  upon  that  supposition  it  will,  I  conceive,  hold  in 

2  Halo  117,  all  cases,  whether  civil  or  criminal :  for  in  the  case  of  resistance 

118.) 

in  either  case  the  pei-sou  having  authority  to  arrest  or  imprison 

may 


arrest  killed. 
1  Hale  481. 


OF    HOMICIDE.  271 

may  repel  force  by  force,  and  if  death  ensueth  in  the  struggle  chap,  il 
he  will  be  justified.  This  is  founded  in  reason  and  publick 
utility ;  for  few  men  would  quietly  submit  to  an  arrest,  if  in 
every  case  of  resistance  the  party  impowered  to  arrest  was 
obliged  to  desist  and  leave  the  business  undone.  I  think  the 
opinion  in  1  Bolle's  Heport  is  too  severe.  p.  i89. 

Sect.   3.     The  case   of  bare  flight  in  order  to  avoid   an  Seot.  8. 

.  ,        ,  A  person  flee* 

arrest  in  a  civil  proceeding,  and  likewise  in  some  cases  of  a  ing  to  avo^  an 
criminal  nature,  will  fall  under  a  dififerent  consideration.     A 
defendant  in  a  civil  suit  being  apprehensive  of  an  arrest  fleeth, 
the  officer  pursueth,  and  in  the  pursuit  killeth  him ;  this,  saith 
Lord  Hale,  toiU  be  murder, 

I  rather  choose  to  say,  it  will  be  murder  or  manslaughter,  as 
circumstances  may  vary  the  case ;  for  if  the  officer  in  the  heat 
of  the  pursuit,  and  merely  in  order  to  overtake  the  defendant, 
should  trip  up  his  heels,  or  give  him  a  stroke  with  an  ordinary 
cudgel,  or  other  weapon  7wt  Wcdy  to  kill,  and  death  should  un- 
happily ensue,  I  cannot  think,  that  this  will  amount  to  more 
than  manslaughter,  if  in  some  cases  even  to  that  offence.  The 
blood  was  heated  in  the  pursuit,  his  prey,  a  lawful  prey,  just 
within  his  reach,  and  no  signal  mischief  was  intended.  But 
had  he  made  use  of  a  deadly  weapon,  it  would  have  amounted 
to  murder.  The  mischievous  vindictive  spirit,  the  mcUitia  1 
have  already  explained,  which  always  must  be  collected  from 
circumstances,  determineth  the  nature  of  the  offence. 

Skct.  4.     What  hath  been  said  with  regard  to  bare  flight  sect.  4. 

in  a  proceeding  merely  civil  is  equally  true  in  the  case  of  a  ^n  having'  ^^ 

breach   of  the   peace,  or  any  other  misdemeanour  short  of  See!  amTST"  ' 

felony.     But  where  a  felony  is  committed,  and  the  felon  fleeth  s«Jthe wJeof" 

from  justice,  or  a  dangerous  wound  is  given,  it  is  the  duty  of  sutlTAii.  o.  is. 
every  man  to  use  his  best  endeavours  for  preventing  an  escape ; 

and  if  in  the  pursuit  the  party  fleeing  is  killed,  where  he  cannot  i  Hale  489, 4M. 
be  otherwise  overtaken,  this  will  be  deemed  justifiable  homi- 
cide ;  for  the  pursuit  was  not  barely  warrantable,  it  is  what 

the 
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CHAP.  IL  the  law  requireth  and  will  punish  the  wUfid  neglect  of.     I 

may  add,  that  it  is  the  duty  of  every  man  in  these  cases 
quietly  to  yield  himself  up  to  the  justice  of  his  country :  and 

(2  Hale  08.)  for  this  reason  it  is,  that  flight  alone  upon  a  charge  of  felony 
induceth  a  forfeiture  of  goods,  though  the  party  upon  his  trial 
may  be  acquitted  of  the  fact ;  for  he  hath  done  what  in  him 
lay  to  stop  the  course  of  publick  justice. 

Some  writers  have  thought,  that  this  forfeiture  is  founded 
on  a  legal  presumption  of  the  gtdlt  of  the  party  grounded  on 
hia  flight ;  but  in  the  case  of  an  acquittal  all  presumption 
of  that  kind  must  be  at  an  end.  It  is  presumption  against 
fact. 

These  rules  are  founded  in  publick  utility,  ne  mcdeficia  re- 
momeant  impunita. 

And  if  in  the  cases  last  mentioned  the  felon,  or  person 
giving  a  dangerous  wound,  tumeth  upon  the  pursuers,  and 
in  the  scuffle  any  one  of  them  is  killed,  this  will  be  murder 
in  the  person  so  resisting,  and  all  his  adherents  present 
and  knowingly  abetting,  for  the  reason  given  in  the  second 
section. 

And  even  in  the  case  of  a  sudden  affray,  where  no  felony 
is  committed  or  wound  given,  if  a  person  interposing  to  part 

Kei.  66, 116.  ^^^  combatants,  giving  notice  to  them  of  his  /riendly  vntentiout 
should  be  assaulted  by  them  or  either  of  them,  and  in  the 
struggle  should  happen  to  kill ;  this,  I  take  it,  will  be  justifi- 
able homicide ;  and  on  the  other  hand,  if  the  part  yso  inter- 
posing, giving  aiich  notice,  should  be  killed  by  either  of  the 
combatants,  it  will  be  murder  in  the  person  so  killing :  for  it 
is  the  duty  of  every  man  to  interpose  in  such  cases  for  pre- 

gf^f  13  serving  the  publick  peace  and  preventing  mischief. 


2  Inst  52. 


This  rule  is  founded  in  the  principles  of  social  duty  and 
political  justice. 

CHAP. 
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CHAP.       III.  ^«^P  "^• 

Homicide  founded  in  Necessity. 

Sect.  1.  O  ELF-DEFENCE    naturally    falleth    under    the  sect  i. 

K^  head  of  homicide  founded  in  necessity,  and  may  be  jostiiubie  or 

^  ,  exoiuftblo* 

oonsidered  in  two  different  views. 

It  is  either  that  sort  of  homicide  ae  <S:  stia  defendendo,  which  is 
perfectly  innocent  and  justifiable,  or  that  which  is  in  some  mea- 
sure blameable  and  barely  excusable.  The  want  of  attending 
to  this  distinction  hath,  I  believe,  thrown  some  darkness  and 
conf  uaon  upon  this  part  of  the  law. 

The  writers  on  the  Crown-law,  who,  I  think,  have  not 
treated  the  subject  of  self-defence  with  due  precision,  do  not  in 
terms  make  the  distinction  I  am  aiming  at,  yet  all  agree,  that 
there  are  cases  in  which  a  man  may  without  retreating  oppose 
force  to  force,  even  to  the  death.  This  I  call  justifiable  self- 
defence,  they  justifiable  homicida 

They  likewise  agree,  that  there  are  cases  in  which  the  de- 
fendant cannot  avail  himself  of  the  plea  of  self-defence  without 
shewing  that  he  retreated  as  far  as  he  could  with  safety,  and 
then,  merely  for  the  preservation  of  his  own  life,  killed  the 
assailant.  This  I  call  self-defence  culpable,  but  through  the 
benignity  of  the  law  excusable. 

In  the  case  of  justifiable  self-defence  the  injured  party  may  joj^ifl^we  aeif- 
repel  force  by  force  in  defence  of  his  person,  habitation,  or  pro-  dofonoe. 
perty,  against  one  who  manifestly  intendeth  and  endeavoureth 
by  violence  or  stirprize  to  commit  a  known  felony  upon  either. 
In  these  cases  he  is  not  obliged  to  retreat,  but  may  pursue  his  Kei.  128, 129. 
adversary  till  he  findeth  himself  out  of  danger,  and  if  in  a  conflict 
between  them  he  happeneth  to  kill,  such  killing  is  justifiable. 

The  right  of  self-defence  in  these  cases  is  founded  in  the 
law  of  nature,  and  is  not,  nor  can  be,  superseded  by  any  law 
of  society:  for  before  civil  societies  were  formed,  (one  may 
conoeive  of  such  a  state  of  things  though  it  is  difficult  to  fix 

S  the 
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CHAP.  III.  the  period  when  civil  societies  were  formed,)  I  say  before 
societies  were  formed  for  mutual  defence  and  preservation,  the 
right  of  self-defence  resided  in  individuals ;  it  coidd  not  reside 
elsewhere :  and  since  in  cases  of  necessity,  individuals  incorpo- 
rated into  society  cannot  resort  for  protection  to  the  law  of 
the  society,  that  law  with  great  propriety  and  strict  justioe 
oonsidereth  them,  as  atiUj  in  that  inatcmoe^  under  the  pro- 
tection of  the  law  of  nature. 

I  wiU,  by  way  of  illustration,  state  a  few  cases,  which,  I 
conceive,  are  reducible  to  this  head  of  justifiable  self-defence. 

(1  Hale  481.)  Where  a  known  felony  is  attempted  upon  the  person,  be  it 

to  rob  or  murder,  here  the  party  assaulted  may  repel  force  by 
(1  Hale  484.)       force ;  and  even  his  servant  then  attendant  on  him,  or  any 

other  person  present  may  interpose  for  preventing  mwliiAf ; 

and  if  death  ensueth,  the  party  so  interposing  will  be  justified. 

In  this  case  nature  and  social  duty  cooperate. 

(1  Hale  485.)  A  woman  in  defence  of  her  chastity  may  lawfully  kill  a 

person  attempting  to  commit  a  rape  upon  her.  The  injury 
intended  can  never  be  repaired  or  forgotten ;  and  nature^  to 
render  the  sex  amiable,  hath  implanted  in  the  female  heart  a 
quick  sense  of  honour,  the  pride  of  virtue^  which  kindleth  and 
enflameth  at  every  such  instance  of  brutal  lust.  Here  the  law 
of  self-defence  plainly  coincideth  with  the  dictates  of  nature. 

(Bro.Gor.  100.         An  attempt  is  made  to  commit  arson  or  burglary  in  the 

"*"  habitation ;  the  owner,  or  any  part  of  his  family,  or  even  a 

lodger  with  hiTn  may  lawfully  kill  the  assailants  for  preventing 

the  mischief  intended.*    Here  likewise  nature  and  social  duty 

cooperate. 

Kei.  128.  ^  Mawgridge's  case,  he,  upon  words  of  anger  between  him 

and  Mr.  Cope,  threw  a  bottle  with  great  violence  at  the  head 
of  Mr.  Cope,  and  immediately  drew  his  eword^  Mr.  Cope 
returned  the  bottle  with  equal  violence.     It  was,  saith  Lord 

Ibid.  129.  Holt,  lawful  and  justifiable  in  Mr.  Cope  so  to  do :  ^/or,*' 

as  he  argueth  a  little  afterwards,  *^he  that  hath  mctnifeatedf 


*  See  Kel.  51.  a  much  stronger  case.  Peisons  rudely  forcing  themselvei 
into  a  room  in  a  tavern  against  the  will  of  the  company  in  ponessioQ,  one 
of  the  assailants  is  killed  in  the  scuffle  ;  Ruled  justifiable  homioida  But  Qa« 

thai 
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thai  he  hath  malice  against  another  is  not  fit  to  be  trusted  chap.  hi. 
with  a  cUmgerotM  weapon  in  his  hand.** 

It  was  upon  this  principle,  I  presume,  and  possibly  too  upon 
the  rule  already  laid  down  touching  the  arrest  of  a  person  who 
had  given  a  dangerous  wound,  that  the  legislature  in  the  case  p.  271. 
of  the  Marquis  de  Guiscard,  who  stabbed  Mr.  Harley  sitting 
in  council,  discharged  the  party  who  was  supposed  to  have  oah.  •.  le. 
given  him  the  mortal  wound  from  all  manner  of  prosecution 
on  that  account ;  and  declared  the  killing  to  be  a  lawful  and 
910008001*^  ctction. 

Sect.  2.     I  will  now  proceed  to  that  sort  of  self-defence  §?^2. 

^  ExcuBaole  aelf- 

which  is  ciilpable  and  through   the  benignity   of  the   law  defence. 
excusable :  and  this  species  of  self-defence,  I  choose,  upon  the 
authority  of  the  statute  of  Hen.  YIII,  to  distinguish  from  the  24  h.  viii. 
other  by  the  name  of  homicide  se  defendendo  upon  chamce- 
medley.    The  term  chamce-^medley  hath  been  very  improperly 
applied  to  the  case  of  accidental  death,  and  in  vulgar  speech 
we  generally  affix  that  single  idea  to  it :  but  the  antient  legal  i^-^*  ^^' 
notion  of  homicide  by  chance-medley  was  when  death  ensued 
from  a  combat  between  the  parties  upon  a  sudden  quarrel.* 
How,  upon  the  special  circumstances  of  the  case,  the  species  of 
homicide  se  defendendo  which  I  am  now  upon  is  distinguishable 
from  that  species  of  felonious  homicide  which  we  call  man- 
slaughter will  be  presently  considered. 

The  difference  between  justifiable  and  excusable  self-defence 
appeareth  to  me  to  be  plainly  supposed  and  pointed  out  by 
the  statute  I  have  just  mentioned ;  for  after  reciting,  that  it 
had  been  dotted  whether  a  person  killing  another  attempting 
to  rob  or  murder  him  under  the  circumstances  there  mentioned 
should  forfeit  goods  and  chattels,  ''  as  "  proceedeth  the  statute, 
*'any  other  person  should  do  that  by  cham^se-medley  should 
happen  to  kill  or  slay  any  other  person  in  his  or  their  defence^** 
it  enacteth.  That  in  the  cases  first  mentioned  the  party  killing 
shall  forfeit  nothing,  but  shall  be  discharged  in  like  mwnner  as 
if  he  loere  cusquiUed  of  the  death. 


♦  See  Skene— De  verhorum  iignifieatiane.     Verb,  Chaad-melle. 

Iwill 
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CHAP.  iiL  I  ^11  inake  an  observation  or  two  upon  this  act. 

1.  Though  it  expresly  provideth  against  a  forfeiture  in 
the  special  cases  therein  mentioned,  tipon  whteh^  saith  the 
preamble,  doubts  had  arisen,  that  express  provision  doth  not 
imply  an  exclusion  of  any  other  cases  of  justifiable  homidde, 
which  stand  upon  the  same  foot  of  reason  and  justice;  for 
the  statute  was  plainly  made  in  affirmance  of  the  common-law, 
and  to  remove  a  doubt,  that  had  been  entertained  in  the  cases 
specially  provided  for. 

2.  Two  cases  of  self-defence  are  supposed.  In  the  one  a 
forfeiture  of  goods  was  incurred,  in  the  other  not.  What 
therefore  is  the  true  import  of  the  words  self-defence  upon 
chance-medley,  which  the  statute  useth  as  descriptive  of  that 
dffence  which  did  incur  the  forfeiture  ?  Homicide  per  infer- 
tuniwm,  which  hath  been  stiled  chance-medley,  cannot  possibly 
be  meant ;  for  in  that  case  the  party  killing  is  supposed  to 
have  no  intention  of  hurt :  whereas  in  the  case  the  statute 
mentioneth  he  is  presumed  to  have  an  intention  to  kill  or  to  do 
some  great  bodily  harm  at  the  time  the  death  happened  at 
least,  but  to  have  done  it  for  the  preservation  of  his  own  life. 
The  word  chance-medley  therefore,  as  it  standeth  in  this  statute 
connected  with  self-defence,  must  be  imderstood  in  the  sense 
which  Coke  and  Kelyng,  in  the  passages  already  dted,  say  was 
the  original  import  of  it,  a  sudden  casual  affray  commenced 
and  carried  on  in  heat  of  blood ;  and  consequently  aelf-dtfenoe 
upon  chance-medley  must,  as  I  apprehend,  imply,  that  the 
person  when  engaged  in  a  sudden  afi&ay  quitted  the  combat 
before  a  mortal  wound  given,  and  retreated  or  fled  as  far  as 
he  could  with  safety,  and  then,  urged  by  mere  necessity,  killed 
his  adversary  for  the  preservation  of  his  own  life.^ 

This  case  bordereth  very  nearly  upon  manslaughter,  and  in 
fact  and  experience  the  boundaries  are  in  some  instances  scarcely 
perceivable :  but  in  consideration  of  law  they  have  been  fixed. 

*  It  may  be  thought  time  mispent  to  enter  into  an  etymological  dispute 
touching  the  tenn  chance-medley,  since  the  statate  I  have  cited  seemeth 
to  have  fixed  the  legal  notion  of  it.  The  woid  medlef  u  derived  from  mei^ 
leta,  mesletaj  or  metleia  barbarous  Latin  terms,  which  signified  an  affray 
And  whether  the  compound  chance-medley  be  written  chaud-medUy  or 
ehaud-melle  an  afb*ay  in  the  heat  of  blood,  or  chance-medley  a  sadden 
casual  a£h:ay,  the  difference  in  point  of  sense  is  very  small ;  and,  if  any 
there  be,  the  definition  I  have  given  of  the  thing  taketh  in  both.  The  woid 
is  written  both  ways  in  different  glossaries,  all  of  established  mpaUUcxL 

In 
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In  both  cases  it  is  supposed,  that  passion  hath  kindled  on  each  chap.  hi. 
side,  and  blows  have  passed  between  the  parties :  but  in  the  case 
of  manslaughter  it  is  either  presumed,  that  the  combat  on  both 
aides  hath  continued  to  the  time  the  mortal  stroke  was  given,  or 
that  the  party  giving  such  stroke  was  not  at  that  time  in  immi- 
nent danger  of  death. 

He  therefore  who,  in  the  case  of  a  mutual  conflict,  would 
excuse  himself  upon  the  foot  of  self-defence  must  shew,  that  be- 
fore a  mortal  stroke  given  he  had  declined'  any  farther  combat 
and  retreated  as  far  as  he  could  with  safety ;  and  also  that  be 
killed  his  adversary  through  mere  necessity,  and  to  avoid  imme- 
diate death.  If  he  f aileth  in  either  of  these  circmnstances  he 
win  incur  the  penalties  of  manslaughter. 

The  authorities  I  shaU  cite  will  serve  to  explain  these  prin- 
ciples, and  in  some  measure  fix  the  boundaries  between  the 
cases  of  manslaughter  and  excusable  self-defence. 

A.  being  assaulted  by  B.  retumeth  the  blow,  and  a  fight  en-  i  iiaie479. 
9ueth.    A.  before  a  mortal  wound  given  dedineth  any  farther 
conflict,  and  retreateth  as  far  as  he  can  with  safety,  and  then, 
in  hia  own  defence,  killeth  B. ;  this  is  excusable  self-defence ; 
though,  saith  Stanford,  A.  had  given  several  blows  not  mortal  stanf.  in. 
before  his  retreat. 

But  if  the  mortal  stroke  had  been  first  given,  it  would  have  ibid. 
been  manslaughter. 

The  cases  here  put  suppose,  that  the  first  assault  was  made 
upon  the  party  who  killed  in  his  own  defence.  But  as  in  the 
case  of  manslaughter  upon  sudden  provocations,  where  the  par- 
ties fight  on  equal  terms,  all  malice  apart,  it  mattereth  not 
who  gave  the  first  blow ;  so  in  this  case  of  excusable  self -de- 
fence, I  think  the  first  assault  in  a  sudden  affray,  all  malice  i  naie  470, 
apart,  will  make  no  difference,  if  eWier  party  quitteth 
ike  combat  and  retrecUeth  be/ore  a  mortal  vxmnd  he  given: 
but  if  the  first  assault  be  upon  malice,  which  must  be  col- 
lected from  circumstances,  and  the  assailant,  to  give  himself 
some  colour  for  putting  in  execution  the  wicked  purposes 
of  his  heart,  retreateth,  and  then  tumeth  and  killeth,  this 
will  be  murder.     If  he  had  killed  without  retreating  it  would 

undoubtedly 
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g^^-  in.  ondoubtedly  have  been  so;  and  the  craft  of  fleeing  rather  ag- 
gravateth  than  ezcuseth,  as  it  is  a  fresh  indication  of  the  maUUa 
already  mentioned,  the  heart  deliberately  bent  upon  mischief. 

The  other  circumstance  necessary  to  be  proved  in  a  plea  of 
self-defence  is,  that  the  fact  was  done  from  mere  necessity,  and 
to  avoid  immediate  death.  To  this  purpose  I  will  cite  a  case 
adjudged  upon  great  deliberation.  It  was  the  case  of  one 
^Tracy  and  Nailor,  which  came  on  at  0.  B.  in  Apr.  1704,  before  Holt,  Tracy, 
and  Bury. 

The  prisoner  was  indicted  for  the  murder  of  his  brother,  and 
the  case  upon  evidence  appeared  to  be,  that  the  prisoner  on  the 
night  the  fact  was  committed  came  home  drunk.  His  father 
ordered  him  to  go  to  bed,  which  he  refused  to  do ;  whereupon 
a  scuffle  happened  betwixt  the  father  and  son.  The  deceased, 
who  was  then  in  bed,  hearing  the  disturbance  got  up,  and  fell 
upon  the  prisoner,  threw  him  down,  and  beat  him  upon  the 
ground ;  and  there  kept  him  down,  so  that  he  could  not  escape, 
nor  avoid  the  blows ;  and  as  they  were  so  striving  together  the 
piisoner  gave  the  deceased  a  wound  with  a  penknife ;  of  which 
wound  he  died. 

The  judges  present  doubted,  whether  this  was  manslaughter 
or  ae  de/endendo,  and  a  special  verdict  was  found  to  the  effect 
before  set  forth. 

After  Michaelmas  term,  at  a  conference  of  all  the  judges  of 
England,  it  was  unanimously  holden  to  be  manslaughter ;  for 
there  did  not  appear  to  be  any  inevitable  necessity  so  as  to  excuse 
the  kitting  in  this  momner,^ 

*  The  deceased  did  not  appear  to  aim  at  the  prisoner's  life,  hut  rather 
to  chastise  him  for  his  misbehaviour  and  insolence  towards  his  fiither. 
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CHAP.        IV.  CHAP.IV. 

(Verdict  of  the  Petit  Jury  in  justifiable  and 

excusable  Homicide.) 

« 

HAVING  considered  the  cases  of  homicide  justifiable 
and  barely  excusable,  I  will  submit  to  the  judgment  of 
the  learned  what  hath  occurred  to  me  touching  the  behaviour 
of  the  petit  jury,  and  what  verdict  they  are  to  give  in  these 
caseSi  and  likewise  upon  criminal  prosecutions  in  the  cases  of 
infancy  and  insanity. 

Sbct.  1.    Though  the  jury  may,  and  have  been  formerly  Sect.!. 
directed  in  the  cases  of  infancy  and  insanity  to  find  the  special 
matter,  whereupon  the  court  is  to  give  judgment  of  acquittal,  i  Hale  28  (86.) 
yet,  wnder  the  directum  of  the  courts  they  may  find  a  general 
verdict  of  acquittal  without  this  circuity. 

This  rule  is  founded  in  sound  reason  and  substantial  justice ; 

for  undoubtedly  crimen  non  oontrahitur  nisi  volurUaa  nocendi 
intereedat. 

Sect.  2.    In  all  cases  of  justifiable  homicide,  which  have  Beet  2. 
been  already  considered,  the  antient  practice  was  to  find  the 
special  matter,  and  to  leave  the  court  to  give  judgment  of  ac-  8  intt.  82o. 
quittal :  but  the  later  authorities  agree,  that  in  these  cases  the  2  Haie  sos,  804. 
jury  may,  under  the  direction  of  the  court,  find  a  general  verdict 
of  acquittal :  for,  say  the  books,  here  is  neither  felony  nor  for- 
feiture.    This  rule  is  likewise  founded  in  sound  reason  and 
substantial  justice,  for  crimen  non  contrahitur  (tc. 

Sboi  3.  In  the  case  of  homicide  by  misadventure,  impro-  Beet.  8. 
perly  stiled  chcmoe-medlei/j  it  hath  been  generally  holden,  that 
the  jury  ought  not  to  find  a  general  verdict  of  acquittal,  but 
should  find  the  special  matter  and  submit  the  whole  to  the 
judgment  of  the  court.  In  this  rule  the  modem  writers  agree 
with  the  antient,  unless  Hale,  for  the  reason  I  shall  mention 
presently,  may  be  excepted.  For  this  two  reasons  have  been 
aasigndd. 

1.  The  jury  are  judges  of  the  mere  matter  of  fact,  and 
the  court  is  to  judge  upon  the  special  matter    found   by 

them, 
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CHAP.  rv.  them,  whether  the  fact  was  done  ^  inforifwnium  or  feloni- 
ously. 

2.  Though  in  this  case  no  felony  is  committed,  yet  the  party 
at  common-law  did  forfeit  his  goods,  and  must  expect  the 
King's  grace,  under  the  statute  of  Gloucester,  to  restore  them. 

I  am  very  free  to  confess,  that  I  am  not  at  all  satisfied  with 
either  of  these  reasons.    That  the  matter  of  fact  is  the  proper 
p.  256.  province  of  the  jury  I  have  already  premised,  and  will  never 

depart  from  it :  but  it  was  never  said,  that  a  jury  may  not, 
wnder  the  direction  of  the  cowrt^  very  properly  find  a  general 
verdict  comprehending  both  law  and  fact.  Every  general 
verdict,  in  whatsoever  case  it  is  given,  doth  so.  It  is  now 
admitted,  that  they  may,  under  the  direction  of  the  court,  give 
a  general  verdict  in  all  cases  of  justifiable  homicide ;  and  why 
not  in  the  case  of  misadventure,  a  point  seldom  so  complicated 
and  embarrassed  as  the  other  ? 

2  Hale  802-  Lord  Hale,  having  at  large  considered  the  question  touching 

the  verdict  as  well  in  the  cases  of  excusable  as  justifiable  homi- 
cide, not,  I  doubt,  with  his  usual  precision,  nor  with  perfect 
iiniformity  of  sentiment,  concludeth  thus,  ''Notwithstanding 
this  that  I  have  said,  where  the  matter  itself  appears  net  to  be 
fdony  the  prisoner  upon  not  guilty  pleaded  may  be  found  not 
guilty  without  finding  the  special  matter."  I  dare  not  say, 
that  his  Lordship  intended  to  bring  the  case  of  misadventure, 
which  he  had  mentioned  before  in  this  passage,  and  doth  not 
now  except,  within  this  general  rule ;  because  in  the  passages 
cited  above,  and  in  others  which  might  have  been  cited,  he 
delivereth  a  contrary  opinion  :  but  certainly  the  rule,  as  laid 
down  by  him,  is  large  enough  to  comprehend  it ;  for  in  that 
case  it  is  admitted  on  all  hands,  and  cannot  be  gainsaid,  that 
no  felony  is  committed. 

General  verdicts  have  been  taken  upon  great  consideration 
1  Hale  476.  ill  cases  of  misadventure,  particularly  in  Pretty's  case,  and  in 

Ms!B«^*n.  one  at  the  Old  Bailey  in  December  1689.  But  it  must  be  ob- 
served, that  in  these  cases  the  coroner's  inquest  had  found  the 
special  matter,  and  concluded  j9«r  inf(yrtwni'wm  \  which  pre- 
e&ntmenta  the  de/endcmts  confeeeed  upon  record^  in  order  to 
their  suing  out  their  pardons  under  the  statute  of  Oloueester, 

Whether 
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Whether  that  circumstance  altered  the  case,  in  point  of  sub-  chap.  iv. 
gUmtial  justice^  will  be  presently  considered. 

The  second  reason  against  a  general  verdict  of  acquittal  in 
the  case  seemeth  to  be  founded  upon  a  gross  mistake,  That  at 
eommorirlaw  he  that  killed  a  man  per  infortunium  or  se  de- 
fendendo  was  to  be  hanged  and  forfeit  his  goods ;  and  that  the 
statute  of  Gloucester  though  it  saved  his  life,  yet  left  his  goods 
to  the  mercy  of  the  Crown, 

This  doctrine  is  laid  down  in  the  year-book  of  Ed.   IH,  nS*''-"^' 
and  in  some  other  places;  and  some  learned  men,*  not  suf- 
fioiently  attending  to  the  special  import  of  the  term  hurdbb, 
as  it  is  used  in  the  statute  of  Marlbridge,  nor  to  the  occasion 
of  TPo-^Tig  that  statute,  have  adopted  it. 

The  statute  of  Marlbridge  runneth  thus,   "  Murdrum  de  62  h.  hi. 
caetero  non  adjudicetur   coram  justidariiSj  u^i  infortunivm, 
taniummodo  adjudicatum  est,  aed  hcmth  haheat  murdrum  de  in- 
ierfeclM  per  feloniam,  <(r  non  cUiter" 

By  the  term  Murdrum,  as  it  standeth  here,  is  not  meant  the  J^^*  ^'^' 
offence,  but  an  amerciament  antiently  exacted  from  the  town- 
ship, where  a  person  was  privately  murdered,  and  the  murderer  aJLi^JSJiJ*'^' 
not  apprehended ;  or  the  dead  body  of  an  unknown  person  ap- 
pearing to  have  been  murdered  happened  to  be  found.     This 
amerciament  they  called  Murdrum.t 

Braoton,  who  wrote  before  the  statute  of  Marlbridge,  spendeth 
a  whole  chapter  upon  the  subject,  and  stateth  a  variety  of 
cases,  in  which  the  township  was  excused  from  this  burden. 
I  wOl  mention  one,  because  it  letteth  us  into  the  true  sense  of 
thisstatute,  and  also  into  the  occasion  of  making  it.   ^^Itemdeiis  %*i 

*  Staaf .  Pnerog.  45.  Placit.  Cor.  16.  C.  Coke  onithe  stat.  of  Marlbridge 
c.  26.  and  on  the  stat.  of  Gloacester  c.  9. 

t  In  this  sense  the  word  is  used  in  the  charters  of  Hen.  I.  and  K. 
Stephen ;  which  the  reader  will  meet  with  in  Mr.  Blackstone's  excellent 
diBCoarae  introductory  to  his  magna  eharta. 

The  charter  of  Hen  I.  runneth  thus*  '*  Mnrdra  etiam  retro  ah  Ulo  die  quo 
in  Begem  eoroftatiu  ftti  omnia  eondono,  Et  ea  qua  amodo  facta  fuerint 
Jutti  emendentur  secundum  legem  Regis  Edvardi." 

King  Stephen's  is  thus,  "  Omnes  exact iones  ^'  ir^ustitias—funditus 
extirpo,  Bonos  leges  ^  antiquas  Sf  justas  oonsuetudines  in  murdris  ^* 
plaeitis — observaho  4i  observari  praoipio,*' 

It  cannot  be  understood  in  any  other  sense  in  antient  charters  of 
exemption  to  cities,  towns,  and  other  aggregate  bodies,  "  Quieti  sint  de 
mmdza"    (See  1  Hale  425.) 

qui 
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CHAP.  IV.  qn{  mortui  aurU  per  infortunium  nullum  erU  mardram,  lioet 
in  quibusdam  partibns  db  cwnsubtudinb  aliter  obfiervetor." 
The  reader  here  seeth,  that  at  oommon-law  no  amerciament, 
to  which  they  gave  the  name  of  Mwrdrwn^  was  due  in  the 
case  of  death  per  inforhjmiwn^  but  that  in  some  places  a  contrary 
euHom  had  prevailed.  The  statute  therefore  did  not  correct 
the  rigour  of  the  common-law,  as  the  learned  authors  just 
cited  conceived.  Its  only  view  was  to  extend  a  rule  of  law, 
founded  on  natural  justice,  to  those  parts  of  the  kingdom, 
where  a  contrary  custom  had  prevailed.  This  clearly  ac- 
counteth  for  the  words  de  ecUero^  which,  together  with  annex- 
ing a  wrong  idea  to  an  equivocal  expression,  led  those  authors 
into  their  mistaka 

It  IB  difficult  to  conceive  upon  what  principles  the  court 
delivered  the  opinion  I  have  stated  from  the  year-book  of 
£dw.  m. ;  since  it  would  be  a  reproach  to  the  justice  of  the 
kingdom  to  imagine,  that  the  law  ever  proceeded  upon  a  prin- 
ciple so  repugnant  to  nature,  to  reason,  and  to  the  common- 
sense  and  feeling  of  mankind. 

But  the  common-law  never  did  lie  under  this  reproach; 

for  nothing  is  plainer  than  that  no  man  was  in  danger  of  a 

capital  punishment  in  case  of  death  by  misadventure  ac  mde- 

/endendoy  or  in  any  case  where  the  fact  was  not  felonious^ 

done. 

D»  Goran,  c.  4.  Bracton,  speaking  of  the  case  of  homicide  ee  dtfendendo, 
saith,  ''jiYaii  tenetur  ad  ptenam  Aomtcufu;"  and  of  homidde 
per  iH/ortunium^  **  iVoii  impuiatur  ei : "  and  again  speaking  of 

a  17.  the  same  case,  ^' Abeolvi  debet,  q%Ua  crimen  nan  conlrahHur  mf» 

volunku  noeendi   iniereedat;"    and  he  there  oompareth  the 
case  to  that  of  an  infiant  or  wi^^wian^  as  standing  clearly  upon 

LAL1.0.S1  the  same  foot  of  reason  and  justice.  Fleta,  speaking  ci  the 
case  of  self -defence,  useth  ejqparefisioDS  of  the  like  import;  Judij 
saith  he,  inierfieit  And  even  the  statutes  ci  Maribridge  and 
Gloucester  plainly  intimate,  that  at  common-law  no  felony  was 
su[^poeed  to  be  committed.    The  words  of  the  former  I  have 

i^Aiw.tc.^  already  dted ;  the  latter  e^qpresseth  the  rnatt^  thus,  ^  Par  mtt- 
Oiivmhire  on  My  <V<nMf,  cm  en  emier  wMumer  sans  rKLarr:" 
and  the  pardons  hereafter  cited  from  the  patent^nolk  are  ex- 
press to  the  same  purpose. 

But 


•^14»19k 


OF    HOMICIDE.  283 

But  it  is  said,  that  though  the  statute  of  Gloucester  saved  chap.  iv. 
the  life  of  the  party,  it  left  the  forfeiture  of  his  goods,  in« 
ourred  at  common-law,  to  the  mercy  of  the  Crown.     The 
mercy  of  the  Crown,  or  the  King's  grace,  or  words  of  the  like 
import  serving  to  impress  on  the  mind  a  due  reverence  for  the 
regal  character,  no  good  suhject  can  object  to.     This  statute 
speaketh  in  still  an  higher  strain.     ^*  The  King  shall  take  him 
to  his  grace,  if  it  please  him : "  but  it  must  not  be  concluded 
from  this  manner  of  expression,  "      it  please  him"  that  the 
pardon,  grounded  on  the  statute,  is  a  matter  of  mere  grace, 
grantable  or  not  at  the  pleasure  of  the  Crown,  though  some  stanf.  Pnerog. 
of  the  older  writers  thought  it  was ;  for  it  is  now  a  settled  see  Ooke  on  the 
point,  and  long  hath  been,  that  the  pardon  issueth  of  course, 
and  ex  debito  justitioe,  the  requisites  of  the  statute  being  per- 
formed.   And  the  author  of  Fleta,  who  flourished  about  the  Lib-  !•  &  28. 

B.  16. 

time  the  statute  was  made,  seemeth  to  consider  the  royal  grace 
as  a  matter  founded  rather  in  common  right  than  in  mere  will 
and  pleasure ;  for  speaking  of  the  statute  he  saith, ''  Et  ctrni  regi 
super  fadi  veritate  certioretwr^  gratios6  dispensabit  cam  taliy 
sahojure  cvjuslibet" 

In  my  opinion  the  true  scope  and  intent  of  this  statute  hath 
been  greatly  mistaken.  It  hath  been  considered  as  a  law  in- 
titUng  the  subject  to  the  grace  of  the  Crown  in  cases  of  homi- 
cide by  misadventure  or  se  defefndemdo^  to  which  he  was  not 
before  intitled :  but  the  fact  appeareth  to  me  to  be  quite  other- 
wise ;  for  the  subject  had  in  these  cases  the  benefit  of  the  royal 
grace  long  before  the  making  of  this  statute ;  as  appeareth  by 
many  antient  charters  of  pardon,*  in  which  the  King  reciting 
that  it  appeared  to  him,  sometimes  upon  the  representation  of 
persons./Sc{e  dignorum^  at  other  times  by  the  certificate  of  the 
sheriff  and  coroners  of  the  county  where  the  fact  was  com- 
mitted, that  it  was  done  in  the  necessary  defence  of  the  party, 
dt  non  per  feloniam  aut  maiitiam  exoogitatam^  concludeth, 
N'os  ergo  pietate  moti  perdonavimus  prcedicto  A.  B.  sectam 
paeis  nostras^  quce  ad  nos  pertinet^  pro  morte  prcedictdf  &firmam 


*  See  the  patent  rolls  in  the  time  of  H.  IIL  and  Edw.  I  anterior  to 
the  ttstnte  of  Gloucester. 

pacem 
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(Bract.  li.  8. 
t.  1.  0.  9. 
8  Rym.  68. 
4R7m.244. 
7  RTm.  158, 
169.) 


2  Bdw.  III.  c.  2. 


27  Bdw.  III. 
St.  1.  0.  8. 


pacem  ei  inde  ooncedimua  ;  ita  tamen  qudd  stet  recto  in  ewrid  ii 
aliquis  versus  mm  inde  loqui  vohierit:' 

This  last  clause  saved  to  the  relations  of  the  party  deceased 
their  remedy  by  way  of  appeal  of  death,  or,  to  speak  more  pro- 
perly, recognized  the  subject's  right  to  this  method  of  prosecu- 
tion ;  which  is,  I  presume,  what  Fleta  in  the  passage  just  cited 
meaneth  by  the  words,  salvo  jure  cujudibeit. 

The  royal  grace  in  these  cases  seemeth  to  me  to  be  founded 
in  the  benignity  of  the  common-law,  and  to  have  been  specially 
regarded  in  framing  the  coronation-oath,  which  was  nothing 
more  than  a  recognition  of  the  constitutional  rights  of  the  sub- 
ject and  a  solemn  engagement  on  the  part  of  the  Crown  to 
maintain  them.  The  words,  as  the  oath  standeth  at  present, 
I  have  already  cited :  and  words  of  the  like  import  were  in- 
serted in  that  antiently  taken  by  our  Kings,  importing  that 
mercy  as  well  as  justice  is  one  of  the  constitutional  attributes 
of  the  Crown.  And  I  the  more  readily  give  into  this  opinion, 
by  reason  of  the  provision  made  by  the  statute  of  Edw.  in. 
when  the  frequency  of  pardons  from  the  ease  with  which  they 
were  obtained  was  considered  as  a  publick  mischief:  ''No 
pardon  shall  be  granted  for  manslaughters — and  other  tres- 
passes against  the  peace,  but  where  the  King  may  do  it  hy 
his  oath,  viz.  where  a  man  slayeth  another  in  his  own  defmM 
or  hy  misfortwne,^^  These  words  ♦  expressly  referring  to  the 
coronation-oath  seem  to  imply,  that  in  the  excepted  cases 
mercy  was  due  of  common  right.  Sure  I  am  it  is  founded  in 
natural  justice. 

But  the  mercy  of  the  Crown  in  cases  of  homicide  was  liable 
to  great  abuse.  The  King  was  sometimes  misled  by  a  false  or 
partial  representation  of  facts,  against  which  abuse  the  statute 
of  27  Edw.  III.  was  levelled.  The  abuse  the  statute  of 
Gloucester  probably  had  in  contemplation  was  the  careless  or 
partial  manner  in  which  the  sherifif  and  coroners  executed  the 
writ  de  odio  ilc  atid. 

This  writ  was  founded  on  the  common-law,  and  was  ren- 
dered more  effectual  by  the  great  charter,  which  provided, 
that  it  should  issue  gratis  and  of  course  without  fine  to  the 

*  See  in  4  Edw.  UI.  c.  13.  10  Edw.  UL  st.  1.  c  2.  14  Edw.  XXL  st  1. 
c.  16.  words  of  the  like  import  referring  to  the  corcmation-OAth. 

King. 


\ 
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King.  Upon  the  return  of  this  writ,  if  it  appeared,  either  that  chap.  iv. 
the  party  was  acquitted  hy  the  inquest,  or  that  the  fact  was 
done  by  misadventure  or  ae  defendendo  the  writ  de  panendo  in  ^  Coke  on^ 
balUum  issued  of  cx>mmon  right.  But  the  sheriff  and  coro- 
ners were  no  longer  thought  worthy  of  a  trust  of  this  high  im- 
portance, which  they  had  probably  abused ;  and  therefore  in 
order  to  vest  it  in  the  justices  itinerant,  who  generally  were  at 
the  head  of  the  profession,  and  with  that  view  alone,  as  I  con- 
ceive, was  this  branch  of  the  statute  made :  not  to  intitle  the 
subject  to  the  royal  grace  in  cases  in  which  he  was  not  ad- 
missible to  it  before,  as  hath  been  imagined ;  but  to  remedy 
some  inconveniences,  which  had  been  seen  and  felt  in  the 
method  of  admitting  him  to  it. 

To  that  end  the  statute  enacteth,  ''That  no  writ  shall  be  stat  oionc.  o. 9. 
granted  out  of  the  Chancery  for  the  death  of  a  man  to  in- 
quire whether  a  man  did  kill  another  by  misfortune  or  eede- 
/endendOf  or  in  other  manner  vnihout  fdony ;  but  he  shall  be 
put  in  prison  until  the  coming  of  the  justices  errants  or  jus- 
tioes  assigned  to  deliver  the  gaol ;  and  if  it  be  found  by  the 
country,  that  he  did  it  in  his  own  defence  or  by  misadventure, 
then  by  the  report  of  the  jtutices  to  the  King,  the  King  shall 
take  him  to  his  grace,  if  it  please  him.'' 

This  was  plainly  pointed  at  the  writ  de  odio  d:  atid,  and 
abolished  it ;  and  in  the  room  of  the  return  made  to  that  writ 
by  the  sheriff  and  coroners  substituted  the  certificate  of  the 
justices  in  Eyre:  and  this,  I  apprehend,  was  all  it  did  in  regard 
to  that  matter. 

Lord  Coke  indeed  doth  say,  that  the  writ  de  odio  <(r  atid  was  ^"jef***  ^^ 
taken  away  by  the  28  Edw.  Ill,  but  in  his  comment  on  the 
statute  now  under  consideration  he  admitteth,  that  it  was  re- 
strained by  this  statute,  and  (mother  remedy  ^provided ;   and 
whoever  will  read  the  28  Edw.  III.  with  attention  will  see,  that  c.  9. 
that  act  was  levelled  at  an  abuse  of  quite  another  kind. 

In  treating  this  subject  I  have,  in  conformity  to  the  language 
of  writers  who  have  gone  before  me,  and  to  the  stile  of  the 
statute  of  Gloucester,  spoken  of  the  cases  of  homicide  'per  tn- 
fcTtwniium  or  ee  defendendo  as  cases  standing  in  need  of  the 
grace  of  the  Crown,  though  probably  intiUed  to  it  of  com- 
mon 
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CHAP.  lY.  nion  right.  That  persons  who  in  either  case  had  been  un- 
happily instrumental  in  homicide  did  sue  out  charters  of 
pardon,  as  well  before  as  since  the  statute,  cannot  be  denied. 
What  was  the  peculiar  object  of  the  royal  grace  in  these  cases 
is  not,  I  confess,  so  clear  to  me.  I  am  satisfied,  that  the  life 
of  the  party  was  never  in  danger,  and  consequently  as  to  life 
he  could  not  be  considered  as  an  object  of  royal  clemency, 
and  standing  in  need  of  a  pardon.  It  hath  been  generally 
thought,  that  at  common-law  the  party  incurred  a  forfeiture 

p.  58.  of  all  his  chattels ;  and  Kelyng  hath  given  us  a  short  note  of  a 

case  from  Fitzherbert  in  the  3  Edw.  HI,  which,  as  he  cUeth  it^ 
would  lead  one  to  think,  that  the  law  at  that  time  undoubtedly 
was  so.  His  words  are,  ''  The  jurors  were  amerced  for  put- 
ting an  undervalue  upon  the  goods  of  a  man  who  killed 
another  in  his  own  defence."  This  case  so  dted  strongly 
implieth,  that  in  every  case  of  homicide  se  de/endendo  the  party 
forfeited  aU  his  goods;  otherwise  why  was  the  jury  chai^[ed 
with  the  value  of  them,  or  amerced  for  their  misbehaviour  with 

Fits. Ck>T. 287.  regard  to  the  appraisement?  But  Fitzherbert  goeth  mudi 
farther  into  the  real  state  of  the  case,  and  at  the  same  time 
letteth  us,  I  conceive,  into  the  true  ground  of  the  forfeiture* 
The  defendant  after  he  had  killed  the  assailant  fled  for  it, 
''  Ideo,"  saith  the  book, ''  cataUa  ejtis  confiscaMur  pro  fugL** 

Fitzherbert  hath  reported  some  other  cases,  where  the 
parties  incurring  this  forfeiture  had  fled  from  justice ;  and  in 
the  case  standing  next  before  that  cited  by  Kelyng,  and  hap- 
pening in  the  same  year,  the  reporter,  after  saying  that  the 
party  was  remanded  to  prison  ad  gratiam  regis  expectand^^ 
addeth, ''  Et  postea  compertwm  est  per  rottdos  coronatomm  qudd 
prcedictus  G,  fugit ;  ideo  caUtJUa  ejus  conjisccmtur  pro  f ugft : '' 
he  was  remanded  to  prison,  as  the  practice  then  was,  appear- 
ing then  to  be  intitled  to  the  benefit  of  the  statute  of  Gloucester; 
but  it  a/terwa/rds  appearing  that  he  had  fled  from  justice,  his 
goods  were  therefore,  for  his  flight,  confiscated. 

Flight,  it  is  well  known,  at  this  day  induceth  a  forfeiture  of 
goods,  though  the  party  should  be  wholly  acquitted  of  the 
fact ;  and  by  the  antient  law  a  felon  killed  in  the  pursuit  upon 

hue 
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hue  and  cry  forfeited  in  like  manner,  "  Qtoa/'  as  the  old  chap.  rv. 
hooks  have  it,  *^paci  regis  reddere  se  recuaamt.    Quia  per  legem  288, 289^'^ 
nonpermieU  eejusHciari" 

I  suhmit  it  to  the  consideration  of  the  learned,  whether  in 
cases  of  homicide  per  inforttmiumt  or  ae  de/endendo  a  forfeiture 
of  the  whole  was  ever  incurred ;  for  in  the  early  ages  nearest 
the  conquest,  when  our  law  was,  as  it  were,  in  a  state  of  in- 
fancy, and  had  not  received  the  improvements  it  did  during  the 
reign  of  Edw.  I,  and  in  some  succeeding  reigns,  the  manslayer 
paid  to  the  Crown  hy  way  of  compensation  for  the  loss  of  a 
suhject  a  mulct  or  fine,  sometimes  in  money,  at  other  times  in 
horses,  hounds,  hawks,  and  other  valuahle  efifects.  This  I  call 
a  mulct  or  fine,  unless  we  may  suppose,  that  those  payments 
were  made  and  accepted  in  lieu  of  and  as  a  composition  for  the 
whole,  which  I  leave  to  farther  consideration.^ 

It  is  well  known  to  the  learned,  that  the  Anglo-Saxons,  in 
conformity  to  a  custom  they  and  other  nations  of  German  ex-  See  Tadtna  de 

,  ,  ...  MoribosOer- 

traction  derived  from  their  ancestors,  in  case  of  homicide  con-  miuonun,  c  12. 
tented  themselves  with  a  pecuniary  compensation,  which  they 
called  the  wergild^  the  price  of  blood.  This,  when  it  came  to  be 
ascertained  by  law,  was  estimated  in  proportion  to  the  rank  and 
publick  character  of  the  deceased,  the  Crown  in  consideration 
of  the  loss  of  a  subject,  and  the  Lord  for  the  loss  of  his  vassal 
coming  in  for  a  share  of  it  with  the  family,  which  likewise  had 
suffered  a  loss  in  the  death  of  its  chief. 

The  community  was  supposed  to  have  an  interest,  as  it 
really  had,  in  the  life  of  every  member;  and  therefore  the 
King,  as  ca/put  reipublicasj  might  exact  a  certain  mulct  or  fine 
in  cases  ci  homicide,  though  merely  casual.t  Upon  this  prin- 
ciple deodands  became  due.  The  weapon  with  which  the 
party  was  slain  by  another  was  a  deodand.  Irrational  creatures, 
and  even  inanimate  beings,  which,  without  the  intervention 
of  human  means,  contributed  to  the  death  were  deodands, 

*  See  in  liadox's  History  of  the  Exchequer,  c.  14.  s,  6.  Bome  traces  of 
these  payments. 

t  See  the  Saxon  laws  thronghont,  with  the  laws  of  the  conqueror  and 
Hen.  I.  and  the  glossaries.    Verb.  Freda,  Wergild,  Manbote. 
I  And  see  Montesquieu's  Spirit  of  Laws.    Lib.  30.  <7. 19, 20.  the  like  usages 
among  the  Franks  and  other  nations  of  Qerman  extraction. 

and 
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CHAP.  IV.         and  are  so  to  this  day :  and  upon  the  same  principle  the  Crown 

shared  with  the  family  in  the  amerciament  called  miutrdrum 
already  mentioned. 

But  I  will  travel  no  farther  in  a  dark  and  almost  untrodden 
path. 

I  have  neither  leisure  nor  inclination  to  enter  deeply  into 
the  search  of  antiquity  touching  these  matters.  The  few 
things  I  have  thrown  out  I  offer  as  prohahle  conjectures,  hints 
which  possibly  may  afford  some  little  light  to  those  who  have 
moi-e  leisure  and  better  health  for  such  inquiries. 

For,  I  think,  it  is  now  become  a  matter  rather  of  histo- 
rical amusement  than  of  real  importance  to  inquire,  whether 
any  forfeiture  in  the  case  of  homicide  ae  defendendo  or  per 
infariunvwm,  was  incurred  at  common-law  or  not;  since  the 
statute  of  Gloucester  intitleth  the  party  to  the  royal  grace  and 
hath  purged  the  forfeiture  ah  initio^  if  any  forfeiture  was  ever 
incurred. 

I  therefore  think  those  judges  who  have  taken  general  ver- 
dicts of  acquittal  in  plain  cases  of  death  2)er  infortunium  (justi- 
70.  fiable  self-defence  hath  been  already  spoken  to)  have  not  been 

to  blame.  They  have,  to  say  the  worst,  deviated  from  antient 
practice  in  favour  of  innocence,  and  have  prevented  an  ex- 
pence  of  time  and  money,  with  which  an  application  to  the 
great  seal,  though  in  a  matter  of  course,  as  this  undoubtedly  is, 
must  be  constantly  attended. 

^uUi  vendemus,  nvUi  negcibimua,  aut  differenma  rectum  a/ui 
justitiam. 

And,  if  it  deserveth  the  name  of  a  deviation,  it  is  far  short 
of  what  is  constantly  practised  at  an  admiralty-sessions  under 
the  28  H.  VIII.  with  regard  to  offences  not  ousted  of  cleigy 
by  particular  statutes,*  which,  had  they  been  committed  at 
land,  would  have  been  intitled  to  clergy.  In  these  cases  the 
(See  Moo.  726.)     jury  is  constantly  directed  to  acquit  the  prisoner  ;  because  the 

marine-law  doth  not  allow  of  clergy  in  any  case :  and  therefore 
in  an   indictment  for  murder  on  the  high-sea,  if  the  fact 


*  Statutes  ousting  cleigy  are  11  ft  12  W.  III.  o.  7.    4  G.  L  <?.  11.   8  G. 
I.  r,  24,  and  perhaps  some  othera 

cometh 
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oometh  out  upon  evidence  to  be  no  more  than  manslaughter,  cuap.  iv. 
suppotdng  it  to  have  been  committed  at  land,  the  prisoner  is 
constantly  acquitted. 

Sect.  4.  I  am  not  so  clear  with  regard  to  that  species  of  Sect.  4. 
self-defence,  which  I  have  already  considered  as  barely  ex- 
cusable. Bracton  and  Fleta  indeed,  in  the  passages  I  have  cited, 
speak  of  self-defence  in  general  terms,  not  accurately  distin- 
guishing between  that  which  is  justifiable  and  that  which  Ls 
barely  excusable :  but  in  the  then  infant-state  of  our  law  some 
inaccuracy  of  expression  and  a  want  of  due  precision  in  the 
arrangement  of  ideas  may  be  expected,  and  ought  to  be  can- 
didly excused  ;  though  it  must  be  confessed,  that  in  the  scale  of 
sound  reason  and  substantial  justice  the  cases  widely  differ.  In 
the  former  the  party  is  entirely  innocent,  he  hath  gone  no 
farther  than  nature  leadeth,  no  farther  than  duty,  founded  on 
the  great  law  of  self-preservation,  will  carry  the  wisest  and  the 
best  of  men.  In  the  latter  he  may  be  considered  as  blame- 
worthy, having  by  his  own  indiscretion  and  inordinate  heat 
brought  upon  himself  the  necessity  under  which  he  excuseth 
the  fact ;  and  though  not  a  felon,  yet,  in  the  estimation  of  the 
law,  which  looketh  with  a  jealous  eye  on  every  action  which 
tendeth  to  bloodshed  and  the  disturbance  of  the  peace  of  so- 
ciety, far  from  an  innocent  man.  In  short,  as  1  have  already  f.  27c. 
observed,  his  case  is  sometimes  attended  with  circumstances  so 
bordering  upon  and  not  easily  distinguishable  from  that  species 
of  felonious  homicide  which  we  call  manslaughter,  that  he  may 
with  propriety  enough  be  considered  as  an  object  of  the  King's 
grace  within  the  restiictions  of  the  statute  of  Gloucester,  and 
consequently  not  intitled  to  a  genei-al  verdict  of  acquittal. 


T  CHAP. 
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Jt  •    mOOs 


r.  258  Ac. 


P.  276  Ac. 


r.  255. 


Sect.  1. 
Words  Ac  not 
a  sufficient 
provocation. 
(Kel.  65. 
1  Hale  456.) 


CHAP.    V. 

Manslaughter. 

I  NOW  proceedito  that  species  of  felonious  homicide  which 
we  call  manslaughter^  which,  as  I  before  observed,  the  be- 
nignity of  our  law,  as  it  standeth  at  present,  imputeth  to  human 
infirmity;  to  infirmity,  which  though  in  the  eye  of  the  law 
ciimina],  yet  is  considered  as  incident  to  the  frailty  of  the 
human  frame. 

The  cases  falling  under  the  denomination  of  manslaughter, 
whei'e  death  ensueth  from  actions  in  themselves  unlawful,  but 
not  proceeding  from  a  felonious  intention,  or  from  actions  in 
themselves  lawful,  but  done  without  due  care  and  circumspec- 
tion for  preventing  mischief,  have  been  already  considered 
under  the  title  of  accidental  death  ;  and  the  distinction  between 
manslaughter  and  excusable  self-defence  hath  been  attempted 
in  its  proper  place. 

The  cases  falling  under  the  head  of  manslaughter,  which 
most  fre(|uently  occur,  are  those  whei-e  death  ensueth  ui^n  a 
sudden  affray  and  in  heat  of  blood,  iiix)n  some  pi*ovocation 
given  or  conceived. 

1  have  already  premised,  that  whoever  would  shelter  himself 
under  the  plea  of  provocation  must  prove  his  case  to  the  satis- 
faction of  his  jury.  The  presumption  of  law  is  against  him, 
till  that  presumption  is  repelled  by  contrary  evidence.  What 
degree  of  provocation,  and  under  what  circumstances  heat  of 
blood,  ihQ  furor  breviSf  will  or  >vill  not  avail  the  defendant  is 
now  to  be  considered. 

Sect.  1.  Words  of  reproach,  how  grievous  soever,  are  not 
a  provocation  sufficient  to  free  the  party  killing  from  the  guilt 
of  murder.  Nor  are  indecent  provoking  actions  or  gestures 
expressive  of  contempt  or  reproach,  without  an  assault  upon 
the  person. 

This  rule  will,  I  conceive,  govern  every  case  where  the 
party  killing  upon  such  provocation  maketh  use  of  a  deadly 
weapon,  or  othei-wise  manifesteth  an  intention  to  kill,  or  to 

do 
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do  some  gi-eat  bodily  harm :  but  if  he  had  given  the  other  a   chap.  v. 
box  on  the  ear,  or  had  struck  him  with  a  stick  or  other  weapon 
7Wt  likely  to  kill,  and  liad  U7bltickily  cmd  against  his  intention  KeL  iso,  isi. 
killed,  it  had  been  but  manslaughter. 

The  difference  between  the  cases  is  plainly  this.  In  the  for- 
mer the  malitia,  the  wicked  vindictive  disposition  already  men- 
tioned, evidently  appeareth:  in  the  latter  it  is  as  evidently 
wanting.  The  party  in  the  first  transport  of  his  passion  intended 
to  chastise  for  a  piece  of  insolence,  which  few  spirits  can  bear. 
In  this  case  the  benignity  of  the  law  interposeth  in  favour  of 
human  frailty;  in  the  other  its  justice  regardeth  and  punisheth 
the  apparent  malignity  of  the  heart. 

Sect.   2.     And   it  ought   to   be   remembered,   that  in  all  Homicide  on 
other  cases  of  homicide  upon  slight  provocation,  if  it  may  be  tion,  i^Intend- 
reasonably  collected  from  the  weapon  made  use  of,  or  from  any  ^' "  *"      '' 
other  circumstance,  that  the  party  intended  to  kill,  or  to  do  ' 
some  great  bodily  harm,  such  homicide  will  be  murder.     The  ^ 
mischief  done  is  irreparable,  and  the  outrage  is  considered  as 
flowing  rather  from  brutal  rage  or  diabolical  malignity  than 
from  human  frailty  ;  and  it  is  to  human  frailty,  and  to  that 
alone,   the  law  indulgeth   in  every  case  of   felonious   homi- 
cide. 


A  few  instances  may  serve  for  illustration. 


Hale  478. 


A.  finding  a  trespasser  upon  his  land  in  the  first  transport 
of  his  passion  beateth  him,  and  unluckily  happeneth  to  kill  j 
this  hath  been  hoklen  to  be  manslaughter.  But  it  must  be 
understood,  that  he  beat  him,  not  with  a  mischievous  intention, 
but  merely  to  chastise  for  the  trespass,  and  to  deter  him  from  y^^i^  ^32. 
committing  the  like ;  for  if  he  had  knocked  his  brains  out  with 
a  bill  or  hedgesttike,  or  had  given  him  an  outrageous  beating  with 
an  ordinary  cudgel  beyond  the  bounds  of  a  sudden  resentment, 
whereof  he  had  died,  it  had  been  miu*der.  For  these  circum- 
stances are  some  of  the  genuine  symptoms  of  the  vuda  jnens, 
the  heart  bent  upon  mischief,  which,  as  I  have  already  shewn, 
enter  into  the  true  notion  of  malice  in  the  legal  sense  of  the 
word. 

A  par- 
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CHAP.  V.  ^  parker  found  a  boy  stealing  wood  in  his  master's  ground, 

cro.  Car.  131.       he  bound  him  to  his  horse's  tail  and  beat  him.     The  horse 

Puliu.  545. 

joneo  (W.)  198.     took  fright  and  ran  away,  and  dragged  the  boy  on  the  ground, 

so  that  he  died.     This  was  holden  to  be  murder ;  ♦  for  it  was 
a  deliberate  act  and  savoured  of  cruelty. 

^Jd  Bailey,  Apr.       There  being  an  affiray  in  the  street,  one  Stedman  a  foot- 

1 1 04.  USn. 

Tracy  and  Den-  soldier,  ran  hastily  towards  the  combatants.  A  woman  seeing 
him  run  in  that  manner  cried  out,  '^  You  will  not  murder  the 
man  will  you  ? "  Stedman  replied,  "  What  is  that  to  you, 
you  bitch  ? "  The  woman  thereupon  gave  him  a  box  on  the 
ear,  and  Stedman  struck  her  on  the  breast  with  the  pommel  of 
his  sword.  The  woman  then  fled,  and  Stedman  pursuing  her 
stabbed  her  in  the  back.  Holt  was  at  first  of  opinion,  that 
this  was  murder,  a  single  box  on  the  ear  from  a  woman  not 
being  a  sufficient  provocation  to  kiU  in  this  manner ,  after  lie 
Jiad  given  her  a  blow  in  return  for  the  box  on  Hie  ear ;  and  it 
was  pix)posed  to  have  the  matter  found  specially :  but  it  after- 
wards appearing  in  the  progress  of  the  trial,  that  the  woman 
struck  the  soldier  in  the  face  with  an  iron  patten,  and  di'ew 
a  gi*eat  deal  of  blood,  it  was  holden  clearly  to  be  no  more  than 
manslaughter. 

The  smart  of  the  man's  wound,  and  the  effusion  of  blood 
might  possibly  keep  his  indignation  boiling  to  the  moment  of 
the  fact. 


stia.  499.  Mr.  Lutterel  beinc  arrested  for  a  small  debt  prevailed  on  one 

R.  V.  '1  ranter  °     .  .  .  ... 

and  Reason.         of  the  oflicers  to  go  with  him  to  his  lodgings,  while  the  other 

was  sent  to  fetch  the  attorney's  bill,  in  order,  as  Lutterel  pre- 
tended, to  have  the  debt  and  costs  paid.  Words  arose  at  the 
lodgings  about  civility -money,  which  Lutterel  refused  to  give ; 
and  he  went  up  stairs  pretending  to  fetch  money  for  the  pay- 
ment of  the  debt  and  costs,  leaving  the  officer  below.  He  soon 
retiuTied  with  a  brace  of  loaded  pistols  in  his  bosom,  which,  at 
the  importunity  of  his  servant,  he  laid  down  on  the  table  saying, 
Ife  did  not  inteml  to  hurt  the  officers,  but  he  wouJld  not  be  iU- 


^'  *^--  *  The  cases  of  immoderate  correction,  mentioned  already  under  the 

licad  of  accidental  death,  carry  this  rule  much  farther  than  these  do ; 
for  correction  with  moderation  is  certainly  lawful  :  but  in  these  cases 
the  least  blow  would  have  been  unjustifiable. 

used 
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used.  The  officer,  who  had  been  sent  for  the  attorney's  bill,  chap.  v. 
soon  returned  to  his  companion  at  the  lodgings ;  and  words  of 
anger  arising  Lutterel  struck  one  of  the  officers  on  the  face 
with  a  walking-cane,  and  drew  a  little  blood.  Whereupon 
both  of  them  fell  upon  him,  one  stabbed  him  in  nine  places,  he 
all  the  while  on  the  ground  begging  for  mercy  and  unable  to 
resist  them ;  and  one  of  them  fired  one  of  the  pistols  at  him 
MohUje  on  the  groumd,  and  gave  him  his  death's  wound.  This 
is  reported  to  have  been  holden  manslaughter  by  reason  of  th^ 
first  assault  with  the  cane. 

This  is  the  case,  as  reported  by  Sir  John  Strange ;  and  an 
extraordinary  case  it  Is,  that  all  these  circumstances  of  aggra- 
vation, two  to  one,  he  helpless  and  on  the  ground  begging  for 
mercy,  stabbed  in  nine  places  and  then  dispatched  with  a 
pistol;  that  all  these  circumstances,  plain  indications  of  a  Soo iioitH ©in- 
deadly  revenge  or  diabolical  fury,  should  not  outweigh  a  slight  "1^.  *"  **  ^ 
stroke  with  a  cane. 

But  in  the  printed  trial  there  are  some  circumstances  stated,  g  g^  rrri.  195. 
which  are  entirely  dropped,  or  very  slightly  mentioned  by  the 
reporter. 

1.  Mr.  Lutterel  had  a  sword  by  his  side,  which,  after  the  af- 
fray was  over,  was  found  drawn  and  broken.  How  that  hap- 
pened did  not  appear  in  evidence ;  for  part  of  the  affray  was  at  a 
time  when  no  witness  was  present,  no-body  spake  to  the  whole. 

2.  When  Lutterel  laid  the  pistols  on  the  table  he  declared, 
that  he  brought  them  down,  because  he  loould  not  be  forced 
out  of  his  lodgings. 

3.  He  threatened  the  officers  several  times. 

4.  One  of  the  officers  appeared  to  have  been  wounded  in 
the  hand  by  a  pistol-shot,  (for  both  the  pistols  were  discharged 
in  the  affray,)  and  slightly  on  the  wrist  by  some  sharp-pointed 
weapon  :  and  the  other  was  slightly  wounded  in  the  hand  by  a 
like  weapon. 

5.  Tlie  evidence  touching  Lutterel's  begging  for  mercy 
was  not,  that  he  was  on  the  ground  begging  for  mercy ;  but 
that  on  the  ground  he  held  up  his  hands  as  if  A«  was  beggvng 
for  mercy. 

The  chief -justice  directed  the  jury,  that  if  they  believed 
Mr.  Lutterel  endeavoured  to  rescue  himself,  which  he  seems 

to 
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CHAP.  V.  to  think  was  the  case,  and  very  probably  was  the  case,  it 

would  be  justifiable  homicide  in  the  officers.  However,  as 
Mr.  Lutterel  gave  the  first  blow  (accompanied  loith  menaces  to 
the  officers,  and  the  circumstance  of  prodtudng  loaded  pistols 
to  prevent  their  taking  him  from  his  lodgings,  which  it  would 
have  been  their  duty  to  have  done,  if  the  debt  had  not  been 
paid  or  bail  given,  he  declared  it  could  be  no  more  tham  man- 
slatighter. 

This  direction  of  the  chief-justice  the  reporter  hath  totally 
omitted ;  and  therefore  I  have  taken  the  liberty  to  state  the 
case  more  largely  than  otherwise  I  should  have  done :  and  I 
cannot  help  saying,  that  the  circumstances  omitted  in  the 
report  are  too  material,  and  enter  too  far  into  the  true  merits 
of  the  case  to  have  been  dropped  by  a  gentleman  of  Sir  John 
Strange's  abilities  and  known  candour,  if  he  had  not  been 
over-studious  of  brevity. 

Imperfect  reports  of  facts  and  circumstances,  especially  in 
cases  where  every  circumstance  weigheth  something  in  the 
scale  of  justice,  are  the  bane  of  all  science  that  dependeth  upon 
the  precedents  and  examples  of  former  times. 

12  Ro  .  87.  I  have  always  thought  Rowley's  case  a  very  extraordinary 

1  Hale  458.  one,  as  it  is  repoi-ted  by  Coke,  from  whom  Hale  cites  it.     The 

son  fights  with  another  boy  and  is  beaten ;  he  runs  home  to 
his  father  all  bloody ;  the  father  takes  a  staff,  runs  three 
quarters  of  a  mile,  and  beats  the  other  boy,  who  dieth  of 
this  beating.  This  is  said  to  have  been  ruled  manslaughter, 
because  done  in  sudden  heai  and  passion. 

Surely  the  provocation  was  not  very  grievous.  The  boy 
had  fought  with  one  who  happened  to  be  an  over-match  for 
him,  and  was  worsted;  a  disaster  shght  enough,  and  very 
frequent  among  boys. 

If  upon  this  provocation  the  father,  after  running  three 
quarters  of  a  mile,  had  set  hLs  strength  against  the  child,  had 
dispatched  him  with  an  hedgestake  or  any  other  deadly  weapon, 
or  by  repeated  blows  with  his  cudgel,  it  must,  in  my  opinion, 
have  been  murder;  since  any  of  these  circumstances  would 
have  been  a  plain  indication  of  the  maUtia,  the  mischievous 
vindictive  motive  before  explained :  but  with  regard  to  these 

drcumstances. 
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CHAP.  V. 

circumstances,  with  what  weapon  or  to  what  degi'ee  the  child 
was  beaten,  Coke  is  totally  silent. 

But  Croke  setteth  the  case  in  a  much  clearer  light,  and  at  Cro.  Jac.  296. 
.  the  same  time  leadeth  his  readers  into  the  true  grounds  of  the 
judgment.     His  words  are,  "  Rowly  struck  the  child  with  a 
amall  cudgel,  *  of  which  stroke  he  afterwards  died." 

I  think  it  may  be  fairly  collected  from  Croke's  manner  of 
speaking,  [and  Godbolt's  report,]  that  the  accident  happened  by 
a  single  stroke  with  a  cudgel  not  likely  to  destroy,  and  that  death 
did  not  immediately  ensue.  The  stroke  was  given  in  heat  of 
blood,  and  not  with  any  of  the  circumstances  which  import 
the  malitia,  the  malignity  of  heai*t  attending  the  fact  already 
explained,  and  therefore  manslaughter.  I  observe,  that  Lord 
Baymond  layeth  gi*eat  stress  on  this  circumstance ;  that  t/ie  Ld.  Raym.  i498. 
stroke  was  with  a  cudgel  not  likely  to  kill. 

Sect.  3.     The  rule  laid  down  in  the  first  section  will  not  soct.  s. 

,     ,-     .  i_  u  J  _x-  £  I  Parties  fight  on 

hold   in  cases  where  from  words  or  actions  of  reproach  or  a  amiden  (nuir- 

I'd 

contempt,  or  indeed  upon  any  other  sudden  provocation,  the 
parties  come  to  blows,  no  tcndtce  advantage  being  sought  or 
taken  on  either  side, 

A,  useth  provoking  language  or  behaviour  towards  B,  iiiaio4rKj. 
B.  striketh  him,  upon  which  a  combat  ensueth,  in  which  A,  is 
killed.  This  is  holden  to  be  manslaughter ;  for  it  was  a 
sudden  affray  and  they  fought  upon  equal  terms  ;  ami  in  such 
combats  upon  sudden  quarrels  it  maUereth  not  who  gave  the 
first  blow. 

But  if  B.  had  drawn  his  sword  and  made  a  pass  at  ^.,  his 
sword  Hien  undrawn,  and  thereupon  A,  had  drawn  and  a  com- 
bat had  ensued,  in  which  A,  had  been  killed,  this  would  have  Kei.  oi. 
been  murder ;  for  B,  by  making  his  pass,  his  adversary  s  svjord  i489. 
undraion,  shewed,  that  he  sought  his  blood ;  and  J's  endeavour 
to  defend  himself,  which  he  had  a  right  to  do,  will  not  excuso 
B :  but  if  B,  had  first  drawa  and  forborne  till  his  adversary  had  ^^•«?®* 
drawn  too,  it  had  been  no  more  than  manslaughter.  'i^s- 

Mawgridge,  whose  case  hath  been  already  mentioned  upon  p.  274. 
another  occasion,  upon  words  of  anger  threw  a  bottle  with 

*  Godbolt  182  calloth  it  a  Rod^  meaning,  I  suppose,  a  small  wand. 

great 
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onAP.  V.  great  force  at  the  head  of  Mr.  Cope,  and  immediately  drew  his 

eword  ;  Mr.  Cope  returned  a  bottle  at  the  head  of  Mawgridge, 
and  wounded  him.  Whereupon  Mawgridge  stabbed  Cope. 
This  was  ruled  to  be  murder ;  for  Mawgridge  in  throwing  the 
bottle  shewed  an  intention  to  do  some  great  mischief ;  and  his 
drawing  immediately  shewed,  that  he  intended  to  follow  his 
blow ;  and  it  was  lawful  for  Mr.  Cope  being  so  assaulted  to  re- 
turn the  bottle.  *    The  judgment  of  this  case  was  holden  to 

hA.  Rmi.  1489.  bo  good  law  by  all  the  judges  of  England  at  a  conference  in  the 
case  of  Major  Oneby. 

To  what  I  have  offered  with  regard  to  sudden  rencounters 
let  me  add,  that  the  blood,  already  too  much  heated,  kindleth 
afresh  at  every  pass  or  blow  ;  and  in  the  tumult  of  the  passions, 
in  which  mere  inetincty  eelf-preservation,  hath  no  inconsider- 
able share,  the  voice  of  reason  is  not  heard :  and  therefore  the 
law  in  condescension  to  the  infirmities  of  flesh  and  blood  hath 
extenuated  the  offence. 

SMi.  4.  Sect.  4.     But  in  these,  and  indeed  in  every  other  case  of 

Homicide  liflw  .  . 

tim«  for  pAMion  liomidde  upon  provocation,  how  great  soever  it  be,  if  there  is 
sutlicient  time  for  passion  to  subside,  and  for  reason-  to  inter- 
(K)8e,  such  liomidde  will  be  murder. 

n  iui<>  48ii.  A,  findeth  a  man  in  the  act  of  adulteiy  with  his  wife,  and  in 

air  T.  lUio'ut-       the  first  transport  of  passion  killeth  him  ;  this  is  no  more  than 

manslaughter :  but  had  he  killed  the  adiUterer  deliberately  and 
u|>on  i^venge  after  the  fact  ami  etiffideiU  cooling -titne^  it  had 
be^Mi  iindoubt-odly  murder.  For  let  it  be  observed,  that  in  all 
pos^dble  cases  delil>erate  homicide  upon  a  principle  of  revenge  is 
murder.  No  man  under  the  protection  of  the  law  is  to  be  the 
iiNiMiger  of  his  own  wrongs.  If  they  are  of  such  a  nature  for 
which  the  laws  of  society  will  give  him  an  adequate  remedy, 
thither  he  ought  to  recf^ort :  but,  be  they  of  what  nature  soever, 
he  ought  to  bear  his  lot  with  patience  and  remember,  7%U 
tvfi</MiNOf  Moii^fth  oi%li/  to  the  Jloet  Ifigh, 


*  Soe  U\nl  HoltV  T\'pi>rt  of  Mawgridg«*s  case  KeL  119.  Tbc  leaned 
jiu\l^'  in  this  ca!^\  aftor  a  short  introductonr  disoourse  wherein  I  cannot 
unal>  atn^v  with  him.  entei«th  with  great  learning  and  sound  reason 
into  the  {v^nt  uixui  which  the  case  mraed.  He  doth  so  likewise  in  the 
caM  of  the  Kin^  and  Phimmer. 

Sbct. 
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Sscrr.  6.     Upon  this  principle,  deliberate  dueUing,  if  death  S?;^?'  ^ 
ensueth,  is  in  the  eye  of  the  law  murder ;  for  duels  are  ffenerally  i^tten>u£!- 
founded  in  deep  revenge ;  and  though  a  person  should  be  drawn  452. 453.) 
into  a  duel,  not  upon  a  motive  so  criminal,  but  merely  upon  the 
punctilio  of  what  the  sworcUmen/aUly  caU  honour,  that  will  not 
excuse ;  for  he  that  deliberately  seeketh  the  blood  of  another 
upon  a  private  quarrel  acteth  in  defiance  of  all  laws  human  and 
divine,  whatever  his  motive  may  be. 

But  if ,  as  I  said  before,  upon  a  sudden  quarrel  the  parties 
fight  upon  the  spot,  or  if  they  presently  fetch  their  weapons  and 
go  into  the  field  and  fight,  and  one  of  them  falleth,  it  will  be 
but  manslaughter ;  because  it  may  be  presumed  the  blood  never 
cooled 

It  will  be  otherwise  if  they  appoint  to  fight  the  next  day,  or  Kei.  27. 
even  upon  the  same  day  at  such  an  interval  as  that  the  passion 
might  have  subsided :  or  if  from  any  circumstances  attending 
the  case  it  may  be  reasonably  concluded,  that  their  judgment 
had  actually  controuled  the  first  transports  of  passion  befoi^e 
they  engaged.    The  same  rule  will  hold,  if  after  a  quarrel  they  onebys  cam. 
fall  into  other  discourse  or  diversions,  and  continue  so  engaged  Raym!  i489, 
a  reasonable  tune  for  coohng. 


CHAP.  VI. 

Of  the  Statute  of  Stabbing. 

THAT  particular  species  of  manslaughter  which  is  ousted 
of  clergy,  by  the  act  of  1  Jac.  I,  commonly  called  The  1  joc.  i.  0.  s. 
Statute  of  Stabbing^  cometh  now  in  course  to  be  considered. 

This  statute  was  made  at  a  critical  time,  and,  as  tradi- 
tion hath  it,  upon   a  very  special  occasion.     It  is  supposed  p^^.  iss. 
to  have  been  principally  intended  to  put  an  effectual  stop  to  J^  ^^7^- 
outrages  then  frequently   committed  by   persons   of  inflam- 
mable spirits  and  deep  resentment ;  who,  wearing  short  dag- 
gers under    their    cloaths,   were    too  well    prepared    to    do 

quick 
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Sti.  469. 


1  Hale  470. 


quick   and   effectual  execution   upon  provocations  extremely 
slight. 

Sect.  1.  It  was  agreed  by  the  judges  in  Lord  Morley*8 
case,  that  this  statute  is  declaratory  of  the  common-law,  and 
was  made  for  preventing  the  inconveniences  arising  from  the 
forwardness  or  compassion  of  juries ;  who  were  apt  to  consider 
that  to  be  a  provocation  for  extenuating  murder,  which  in  law 
was  not.  Whether  it  was  merely  a  declaratory  statute  or  not, 
I  will  not  take  upon  me  to  determine :  but  certain  it  is,  that 
though  the  words  descriptive  of  the  offence  are  very  general, 
probably  in  terrorem,  yet  in  the  construction  of  the  statute  the 
circumstances  which  at  common -law  will  serve  to  justify,  ex- 
cuse, or  alleviate  in  a  charge  of  murder,  have  always  had  their 
due  weight  in  prosecutions  grounded  on  the  statute. 

The  words  are,  "  That  if  any  person  shall  stah  or  thrust  any 
person  that  hath  not  then  any  weapon  dravm,  or  that  hath  not 
then  first  stricken  the  party  killing,  and  the  person  so  stabbed 
or  thrust  die  in  six  months;  except  in  cases  of  self-defence 
misfortune,  or  for  preserving  the  peace  or  chastizing  his  child 
or  servant,  such  offender  shall  <fec.*' 

But  general  as  the  words  are,  yet  cases  coming  within  the 
letter  of  the  act,  and  not  covered  by  any  of  the  exceptions,  have 
veiy  rightly  been  adjudged  not  to  be  within  the  meaning  of  it^ 
the  justice  or  benignity  of  the  law  over-ruling  the  rigorous 
penning  of  the  statute. 

I  will  by  way  of  illustration  mention  a  few  cases,  some  of 
which  have  been  already  cited  to  other  purposes. 

The  case  of  an  adulterer  stabbed  by  the  husband  in  the  act  of 
adultery  lately  cited  is  not  within  the  act :  it  is  manslaughter 
at  common-law ;  for  the  provocation  is  greater  than  flesh  and 
blood,  in  the  first  transport  of  passion,  can  bear. 

A  man  is  assaulted  by  thieves  in  his  house,  the  thieves 
having  no  weapon  drawn  nor  having  struck  him ;  he  stabbeth 
one  of  them :  this  is  not  within  the  act,  it  is  justifiable  homi- 
cide. 

An  officer  pushed  abruptly  and  violently  into  a  gentleman's 
chamber  early  in  the  morning  in  order  to  arrest  him,  not  tel- 
ling his  business  nor  using  words  of  arrest :  the  gentleman,  not 

knowing 
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knowing  that  he  toas  an  officer,  under  the  first  surprize  took  chap.  vi. 
down  a  sword  that  hung  in  the  chamher  and  stabbed  him.  It 
was  ruled  manslaughter  at  common-law,  though  the  defendant 
was  indicted  on  the  statute,  and  the  officer  had  no  weapon 
drawn,  nor  had  he  struck  the  defendant ;  who  not  knowing 
the  officer's  business  might,  from  his  behaviour,  reasonably 
conclude  that  he  came  to  rob  or  murder  him. 

Upon  an  outcry  of  thieves  in  the  night-time  a  person  who  i  Haie  42, 474. 
was  concealed  in  a  closet,  but  no  thief,  was,  in  the  hurry  and  JonU  ov.)  42*9. 
surprize  the  family  was  under,  stabbed  in  the  dark.     This  was 
holden  to  be  an  innocent  mistake,  and  ruled  chance-medley. 

Possibly  it  might  have  been  better  ruled  manslaughter  at 
common-law,  due  circumspection  not  having  been  used;  but 
it  was  not  manslaughter  within  the  statute. 

Cases  of  this  kind  are  very  numerous.  Many  of  them  have 
been  already  stated  to  other  purposes  under  the  head  of 
justifiable  or  excusable  homicide ;  and  more  there  are  which 
cannot  have  escaped  the  observation  of  any  attentive  reader. 
In  all  such  cases  the  justice  or  benignity  of  the  common-law 
hath  over-ruled  the  rigour  of  the  statute. 

Sect.  2.  A  prisoner  whose  case  may  be  brought  within  the  Sect.  2. 
letter  of  the  act  commonly  is  arraigned  upon  two  indictments,  menu  \i»uai. 
one  at  conmion-law  for  murder,  the  other  upon  the  statute ; 
and  if  it  cometh  out  in  evidence,  that  the  fact  was  either 
justifiable  or  amounted  barely  to  manslaughter  at  common- 
law,  it  hath  been  rarely  known,  that  such  person  hath  been 
convicted  of  manslaughter  upon  the  statute. 

Hard  indeed  it  would  be  should  he  be  so  convicted :  for,  if 
the  tradition  I  hinted  at  above  is  to  be  depended  on,  this  is 
one  of  those  acts  which,  to  borrow  an  expression  from  Lord 
Bacon,  was  made  ujxm  the  spur  of  the  times  ;  whereas  the  rules 
of  the  common-law,  in  cases  of  this  kind,  may  be  considered 
as  the  result  of  the  vrisdom  and  experience  of  many  ages. 

Let  me  add,  that  if  the  outrages  at  which  the  statute  was 
levelled   had   been  prosecuted   with   due  vigour  and  proper 

severity 


300 

CHAP.  VI. 


Sect.  S. 

Stab  or  thrust. 

1  IL-Uo  470. 


1  H.ile  4d9. 


Sect.  4. 
Wbata 


DISCOURSE    n. 

severity  upon  the  foot  of  common -law,  I  doubt  not  an  end 
woulil  soon  have  been  put  to  them,  without  incumbering  our 
books  with  a  special  act  for  that  purpose,  and  a  variety  of  ques- 
tions touching  the  true  extent  of  it.  This  observation  will  hold 
with  r^ard  to  many  of  our  penal  statutes,  made  upon  special 
and  pressing  occasions,  and  savouring  rankly  of  the  times. 

After  what  I  have  said  it  may  not  be  thought  extremely 
necessary  to  enter  minutely  into  the  circumstances  which  will 
bring  particular  cases  within  the  statute,  or  take  them  out  of 
it ;  but  something  very  briefly  shall  be  said. 

Sect.  3.  The  statute  in  describing  the  offence  saith,  "  Every 
person  that  shall  stah  or  thrustJ*  Under  these  words  shooting 
with  any  sort  of  fire-arms,  or  thrusting  with  a  staff  or  any 
other  blunt  weapon,  have  been  brought  within  the  act.  The 
case  of  thrusting  with  a  blunt  weapon  must  be  supposed  to 
have  been  in  the  contemplation  of  the  legislature ;  otherwise 
it  will  not  be  easy  to  account  for  the  exception  with  regard  to 
the  correction  of  chfldren  or  servants. 

The  case  of  shooting  with  fire-arms  will  govern  the  cases  of 
sending  an  arrow  out  of  a  bow  or  a  stone  from  a  sling,  or  using 
any  device  of  that  kind  holden  in  the  hand  of  the  party  cU  Uu 
instant  of  discharging  it:  but  throwing  at  a  distance  and 
¥rounding  the  party,  whereby  death  ensueth,  the  weapon,  be  it 
what  it  may,  being  delivered  out  of  the  hand  *  at  the  time  the 
stroke  was  given,  hath  not  been  thought  with  strict  propriety 
to  come  under  the  notion  of  stabbing  or  thrusting. 

Sect.  4.  The  statute  hath  likewise  these  words  farther 
descriptive  of  the  offence,  '^  Every  person  that  shall  stab  or 
thrust  any  person  that  hath  not  then  any  weapon  drawn^  or 
that  hath  not  th&a  first  stricken  kc" 


1  Hale  47a 
Oodb.  154. 


An  ordinary  cudgel,  or  other  thing  proper  for  defence  or 
annoyance  in  the  hand  of  the  party  hath  been  {considered  as  a 


*  Holt  in  Kel  131.  and  by  the  oourt  in  Newman's  case  at  the  Old 
Bailey  in  Oct.  8  An.  where  the  point  of  a  sword  was  thrown  at  20  yards 
distance.     M88.  Denton  and  Chapi^e. 

weapon 
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weapon  drawn,  so  as  to  take  the  case  out  of  the  statute ;   chap.  vi. 

though  the  words  a  weapon  dravm  seem  rather  to  import  a 

sword,  or  other  weapon  of  that  kind  drawn  (nU  of  the  ecab- 

ba/rd.     It  would  sound  extremely  harsh  to  say,  that  a  sword  in 

the  scahhard  is  a  weapon  drawn  within  the  meaning  of  the 

act ;  and  yet,  I  presume,  there  are  some  swords  still  remaining, 

which  probably  have  not  been  dravm  since  the  restoration,  as 

well  fitted  for  defence  or  annoyance  as  an  ordinary  cudgel. 

But  the  judges  have  wisely  holden  a  strict  hand  over  this 

statute.     They  did  so  very  remarkably  in  the  cases  where  it 

hath  been  holden,  that  persons  present  aiding  and  abetting,   Aie3m48. 

•      •i«i  iix  ^  Hale  408. 

though  at  common-law  principals  in  the  manslaughter,  are  Saik.  m2. 
not  within  the  statute,  so  as  to  be  ousted  of  clergy.  styles  se.) ' 

Sect.  5.     The  ludces  were  once  divided  upon  the  construe-  Sect.  5. 

^      ^  ^         ^  MeaniDffofthe 

tion  of  the  word  tlien  :  "  The  party  killed  not  having  then  any   worda  thrn  and 

_  „      n«  .        .       ,  ,  ^     ,1         .1  1    J^'t  in  the  ata- 

weapon  drawn.      The  point  m  debate  was,  whether  the  word   tute. 
titen  was  to  be  confined  to  the  instant  the  stab  was  given,  or 
whether  it  related  to  the  whole  time  of  the  combat.     But,  as 
I  do  not  find  that  this  point  received  any  judicial  determina- 
tion, I  leave  it  to  the  men  of  more  leisure  and  refinement. 

In  another  case,  a  question  arose  upon  the  construction  of  Jouo«(W.)840. 
the  word  first  in  the  statute  :  "  The  person  killed  not  having 
first  stricken  the  person  killing."  Eleven  of  the  judges  held, 
that  the  words,  **  not  having^rs^  stricken,"  meant,  not  having 
given  the  first  blow  in  the  affray,  Richardson  singly  was  of 
opinion,  that  the  meaning  of  the  words  was,  not  having  struck 
before  tJte  vwrtal  wound  was  yvveii.  The  major  vote  however 
prevailed ;  but,  in  the  opinion  of  Holt,  against  the  natui*al  skin.  am. 
oixler  of  the  words  and  the  obvious  meaning  of  the  act.  The 
arrangement  of  the  words,  as  they  stand  in  the  statute,  seemeth 
to  have  been  inverted,  and  a  construction  the  legislature  never 
dreamt  of  extorted  from  them. 

These  are  some  of  the  questions  upon  which  the  ingenuity 
of  learned  men  have  been  employed  in  the  construction  of  this 
statute.  But  wherever  the  defendant  is  indicted  at  common- 
law  and  also  upon  the  statute,  the  question  most  woi*thy  of 
litigation  would,  in  my  opinion,  be,  Is  the  fact  upon  evidence 

mui*dt*r 
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CfHAP.  VI.         murder  at  common-law,  or  is  it  not  ?     Especially  if  the  statute 

was  declaratory  of  the  common-law,  as,  according  to  the  pas- 
sage already  cited  from  Kelyng,  it  was  resolved  to  be. 

One  general  rule  however  may,  as  T  conceive,  be  safely  laid 
down,  That  in  all  cases  of  doubt  and  difficulty  upon  the  con- 
struction of  the  statute  the  benignity  of  the  common-law  ought 
to  turn  the  scale. 

CHAP.     VII. 

(Of  the  Distinction  between  Manslaughter  and 
Murder  according  to  old  Writers,  and  of 
the  Benefit  of  Clergy.) 

BEFORE  I  quit  the  subject  of  manslaughter,  I  will  submit 
to  consideration  a  few  things  which  have  occurred  to  me 
touching  the  distinction  between  that  offence  and  murder  in 
the  light  our  oldest  writers  considered  those  offences ;  and  how 
far  later  statutes  have  introduced  the  material  distinction 
between  those  offences  which  at  present  is  established. 

The  distinction  between  murder  and  manslaughter,  as  it  is 

stated  by  our  oldest  writers,  seemeth  to  have  been  in  their  time 

vid.  Bract.  merely  nominal.     By  the  one  they  meant  an  insidious  secret 

droi  1S4  b.  assassination,  occulta  occisio,  nuUo  ade^Ue  aut  vidente,  as  they 

express  themselves.     And  homicide  under  these  circumstances, 
if  the  offender  was  not  apprehended,  subjected  the  township, 
p.  281.  as  I  have   already  observed,  to  the   amerciament,  to  which 

they  gave  the  name  of  Murdru/m, 

Vid.  Bract,  cap.       Every  other  species  of  felonious  homicide  they  called  simply 

irfi  a.  '      homicidium  nequiter  d;  in  feUyiiiA  factum.     But  both  offences 

with  regard  to  the  consequences  of  a  conviction  were  the  same, 

both  capital ;   unless  the  privilege  of  clergy  interposed,  and 

when  it  did,  both  were  treated  alike. 

The  legal  notion  of  murder  in  contra-distinction  to  man- 
slaughter was  afterwards  enlarged,  and  took  in  every  species 
of  homicide,  whether  openly  or  privily  committed,  if  attended 
with  circumstances  indicating  a  preconceived  malice  in  the 
large  sense  of  that  term,  which  I  have  already  stated  and 
explained ;  or,  to  borrow  a  term  from  the  Scotch  law, 
**  Slaughter  of  forethought  felony." 

Stanford, 
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Stanford,  the  clearest  and  best  wnter  on  the  Crown-law   g^^f;  Yo!^ 
before  Hale,  stateth  the  old  rule  from  Bracton ;  but  addeth,   w.  f.  is.  b. 
that  the  enlarged  idea,  taking  in  every  species  of  homicide 
with  malice  prepensed,  had  long  obtained. 

How  long  it  had  obtained,  it  is  difficult  to  determine  with 
precision ;  and  I  think  it  a  point  not  worthy  of  much  investi- 
gation. It  had  certainly  obtained  long  before  Stanford's  time : 
for  though,  as  I  observed  at  the  entrance  into  this  discourse,  p.  250. 
the  antient  precedents  and  writers  on  our  law  do  not  make 
use  of  the  term  homicide  upon  malice  forethought  in  contra- 
distinction to  simple  felonious  homicide  unattended  with  that 
circumstance ;  yet  it  is  certain,  that  the  term,  and  also  the 
distinction  between  the  one  offence  and  the  other  founded  in 
the  circumstance  of  malice  was  well  known  and  understood  at 
or  very  near  the  time  those  writers  flourished.* 

The  actst  of  general  pardon  from  the  50  Edw.  III.  to  this 
time  constantly  and  uniformly  except  murder  of  malice  prepen- 
sedj  or  in  words  tantamount,  corresponding  exactly  with  our 
present  notion  of  that  offence. 

Under  these  acts,  manslaughter  not  being  excepted  was 
always  understood  to  be  pardoned. 

Here  was  a  real  distinction,  though  temporary  and  occasional, 
astablished  between  the  offences  of  murder  and  simple  felonious 
homicide ;  which  was  certainly  founded  on  the  supposed 
malignity  or  non -malignity  of  the  heart  at  the  time  the  fact  was 
committed.  In  one  ciise  the  mercy  of  the  Crown  interposed, 
in  the  other  the  offender  was  left  open  to  the  justice  of  the  law. 

The  statute  of  Bich.  *  II.  likewise  presupposeth  the  legal  is  Rich,  il 
distinction  as  well  known  in  those  days  ;  and,  as  far  as  it  goeth, 
establLsheth  a  real  and  lasting  difference  between  the  offencas. 
It  enacteth,  "  That  no  paixlon  shall  be  allowed  for  murder 
or  for  the  death  of  a  man  slain  by  await,  assault,  or  malice 
prepensed — unless  the  same  murder  &c  be  specified  in  the 
charter ;    and   if  in  the  charter  it  be  not  so  specified,  the 


•  See  the  patent  rolls  already  cited,  many  partlons  for  homicide  under   P.  28S. 
various  circumstances  reciting  that  the  facts  were  committed  non  per 
/eloniam  aut  exeogitatam  nialitiam,\ 

t  8ce  the  acts  in  Rastal  or  any  edition  before  1618,  when  Pulton's 
collection,  omitting  temporary  acts  and  acts  supposed  to  be  repealed  or 
obsolete,  was  published. 

justice 
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justices  shall  inquire  by  inquest  if  he  were  murdered  or  slain 
by  await,  assault,  or  malice  prepensed ;  and  if  they  find  that 
he  was  murdered  or  so  slain,  the  charter  shall  be  disallowed." 

Upon  such  finding  of  the  jury  the  King  was  presumed  to  have 
been  deceived  in  his  grant ;  and  therefore  the  statute  provideth, 
that  no  general  words  in  the  pardon,  how  comprehensive 
soever,  shall  avail  the  offendei*.  The  Crown  was  not  presumed 
intentionally  to  pardon  premeditated  murder,  unless  its  inten- 
tion was  plainly  and  clearly  expressed  in  the  charter. 

The  statutes  ousting  clergy  in  the  case  of  wilful  murder  like- 
wise presuppose  an  established  well-known  distinction  between 
that  offence  aiid  simple  felonious  homicide ;  and  fall  in  exactly 
with  our  present  notion  of  homicide  attended  with  and  aggra- 
vated by  the  circumstance  of  malice  prepensed, 

12.  H.  YII.  c.  7.  if  any  lay-person  prepensecUt/  murder  his 
lord  &C. 

23  H.  VIII.  c.  1.  ousteth  clergy  in  case  of  wilful  murder 
of  malice  prepensed ;  but  excepteth  persons  in  holy  orders, 
viz.  of  the  order  of  subdeacon  or  above. 

25  H.  VIII,  c,  3.  referreth  to  the  23d,  and  is  wit/i  regard 
to  the  pi'csent  questuni  merely  auxiliary  to  it. 

1  Edw.  VI.  c.  12.  which  for  reasons  given  in  another  place, 
I  think,  hath  superseded  both  the  acts  of  II.  VIII.  as  far  as 
concerneth  the  enumeration  of  offences  ousted  of  clergy,  de- 
scribeth  the  offence  by  the  term  murder  of  malice  prepensed ; 
but  doth  not  extend  to  accessaries  before  the  fact,  nor  to  persons 
standing  mute  <fc€,  as  the  two  acts  of  II.  VIII.  taken  together 
did. 

4  tk  5  Ph.  and  M.  c.  4.  is  auxiliary  to  the  act  of  Edw.  VI, 
and  extendeth  to  accessaries  l:)efore  the  ftust,  and  to  persons 
standing  mute  &c,  and  the  offence  is  hei*e  described  singly 
by  the  words  toilful  murder ;  which,  in  the  language  of  the 
law,  ex  vi  termini  import  ever3rthing  we  now  understand 
by  murder  of  malice  prepensed  in  contra-distinction  to  man- 
slaughter. 

And  therefoi-e  in  an  indictment  for  murder  the  word  mur- 
dravit  is  so  necessary  and  essential  in  the  description  of  the 
offence,  that  no  words,  however  imposing  the  same  of&noe, 
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as  ex  maUtid  prcecogitatd  inter/ecit,  will  now  bring  the  case  ch-^*  vil 
within  the  statutes  ;  and  for  want  of  that  technical  operative 
word  the  defendant  cannot  be  convicted  of  murder,  though  he 
may  of  manslaughter. 

These  statutes  ousting  clergy  in  the  case  of  murder  have  intro- 
duced a  material  and  lasting  distinction  between  that  offence, 
and  what  we  now  commonly  call  Mmulcmghter,  with  regard  to 
the  consequences  of  a  conviction.     But  the  statutes  of  H.  VIII.  ^  ^^j^  ^JJ; 
were  extremely  partial  and  defective,  all  persons  in  holy  orders,  ^^'  J*  niiJ  ^* 
who  ought  themselves  to  have  known  and  taught  others  their  J^^  i^^*** 
duty,  being  excepted ;  and  the  statute  of  H.  YII.  already  cited 
was  in  like  manner  defective.     This   defect  the  statutes  of 
Edw.  YI.  and  of  Ph.  and  M.  have  supplied. 

But  still,  all  persons  not  capable  of  holy  orders,  as  women, 
who  from  the  delicacy  of  their  frame  seem  to  be  the  most 
susceptible  of  human  passions,  and  some  others,  were  left  to  the 
extreme  rigour  of  the  common -law,  and  to  the  mercy  of  the 
Crown ;  for  at  common-law  all  felonies,  except  petit  larciny, 
rape  and  mayhem,  were  considered  as  capital  offences,  unless 
in  cases  where  the  offender  was  capable  of  holy  orders  and 
qualified  for  them ;  and  in  those  cases,  I  am  sorry  to  say  it, 
murders,  though  of  the  most  atrocious  kind,  were  not  ex- 
cluded :  and  therefore  wherever  I  speak  of  the  benignity  of  the 
law  and  its  condescension  to  human  infirmity  in  the  case  of 
manslaughter,  I  would  be  always  understood  to  speak  of  the  law 
in  its  present  state. 

But  light  and  sound  sense  have  at  length,  though  by  very 
slow  degrees,  made  their  way  to  us.  We  now  consider  the 
benefit  of  clergy,  or  rather  the  benefit  of  the  statutes,  as  a  re- 
laxcUion  of  the  rigour  of  the  law,  a  condescension  to  the  in- 
firmities of  the  human  frame  :  and  therefore  in  the  case  of  all 
clergyable  felonies  we  now  measure  the  degree  of  punishment 
by  the  real  enormity  of  the  offence ;  not,  as  the  ignorance  and 
superstition  of  former  times  suggested,  by  a  senseless  dream  of 
sacre(l  persons  or  sacred  f  unctiona 

The  21  Jac.  I.  c.  6.  went  a  little,  and  but  a  little,  way  in 
favour  of  the  better  half  of  the  human  race.     Women  for  grand 

U  larciny 
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^'H^^'  ^^        larciny  to  the  value  of  10*.  were  put  upon  the  same  foot  as 

men  intitled  to  clergy. 

It  is  really  astonishing,  that  when  their  case  came  so  pro- 
fessedly under  the  consideration  of  the  legislature  more  was  not 
then  done  in  their  behalf  :  but  here  for  more  than  half  a  oen- 
8  A  4  w.  A  M.  tury  the  wisdom  of  the  nation  stopped  short ;  till  the  3d  and 
4th  of  W.  and  M.  put  women  in  all  cases  of  clergyable  felo- 
nies upon  the  same  foot  as  men  intitled  to  clergy. 

5  An.  0. 6.  The  5th  of  Queen  Anne  at  length  abolished  the  idle  cere- 

mony of  reading,  and  so  broke  down,  if  I  may  use  the  expres- 
sion, the  wall  of  partition  between  subject  and  subject  under 
one  and  the  same  degree  of  guilt.     This  measure  intitled  those 

(8»  *  BUwk.  ^hQ  before  were  supposed  to  be  under  a  legal  incapacity  for 
orders,  as  Jews  and  some  others  were,  and  likewise  those  who 
in  presumption  of  law  were  not  qualified  in  point  of  learning, 
of  which  reading  a  scrap  of  Latin,*  which  they  called  the  necJI> 
verse,  was  commonly  made  the  test, — ^this  measure  intitled  all 
these  to  the  indulgence  of  the  law  in  common  with  the  rest  of 
their  fellow-subjects. 

From  this  period  the  measure  of  punishment  hath,  as  I  be- 
fore hinted,  been  governed  by  the  degrees  of  real  guilt ;  not 
by  an  absurd  distinction  between  subject  and  subject,  originally 
owing  to  downright  impudence  on  one  hand,  and  to  mere 
fanaticism  or  amazing  pusillanimity  on  the  other. 

Thus  hath  the  order  of  things,  which  the  pride  and  pre- 
sumption of  the  Romish  clergy  introduced,  and  the  ignorance 
or  enthusiasm  of  the  laiety  adopted,  been  happily  inverted.  Our 
ancestors  in  questions  touching  the  allowance  or  non-allow- 
ance of  clergy  regarded  solely  the  function  or  abilities  of  the 
offender,  we  the  real  demerit  of  the  offence. 

*  Muerere  mei  Deu*, 


OBAP. 
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CHAP.        VIII.  CHAP.  VIIL 

Of  Murder. 

I  HAVE  already  observed,  that  our  oldest  writers  made  P-802 
use  of  the  term  Mwrder  in  a  very  narrow  limited  sense ; 
and  that  in  succeeding  ages  the  definition  of  this  offence,  in 
contra-distinction  to  simple  felonious  homicide,  was  enlarged 
so  as  to  take  in  all  the  cases  which  appeared  to  have  been 
attended  with  circumstances  indicating  a  prepensed  malice  in 
the  party  killing ;  and  that  this  enlarged  idea  hath  long  ob- 
tained, and  exactly  falleth  in  with  our  present  notion  of 
murder  of  malice  prepense. 

I  have  likewise  endeavoured  to  state  and  illustrate  by  au-  p  256. 
thorities  already  cited  the  true  legal  notion  of  the  term  Malice 
as  applied  to  the  case  of  murder,  which  I  will  not  now  repeat. 
It  is  sufficient  to  refer  the  reader  to  what  is  offered  by  way 
of  preliminary  to  the  discourse,  upon  the  subject  of  homicide 
in  general. 

I  chose  to  enlarge  upon  that  point  there  rather  than  in  this 
place ;  because  I  thought  that  many  things  which  I  have  said 
in  treating  of  the  lower  species  of  homicide,  whether  justifiable, 
excusable,  or  alleviable,  would  be  better  understood  by  first 
fixing  in  the  reader's  mind  the  true  idea  of  that  degree  of 
malignity  implied  in  the  term  MaUce ;  which,  in  cases  primd 
/ctcie  falling  within  the  lower  species,  hath  made  the  fact,  all 
circumstances  considered,  amount  to  the  crime  of  murder.  I 
have  likewise,  as  I  went  along,  endeavoured  to  state  the  cir- 
cumstances from  which  the  law  inferreth  the  malignity  of  the 
heart. 

These  matters  have,  I  confess,  in  a  manner  exhausted  the 
subject  I  am  now  professedly  entering  upon :  but  as  the  law 
concerning  murder  is  interwoven  with  the  lower  species  of 
homicide,  and  ariseth  from  a  variety  of  circumstances  con- 
nected with  them,  this  anticipation  became  in  some  measure 
necessary ;  since  in  treating  of  the  cases  which  primd  facie  seem 
to  fall  under  the  lower  species  I  could  not  make  myself  better 
understood  than  by  considering  them  under  every  light  they 

will 
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CHAP.  vni.      YnUl  bear.    I  will  therefore  confine  mTself  to  the  drcumstanoeB 

importing  prepensed  malice,  which  have  not  already  fallen  in 
my  way ;  though  I  fear  that  the  nature  of  my  subject,  com- 
plicated as  it  is,  will  betray  me  into  some  little  repetition, 
which  I  will  avoid  as  much  as  possible. 

The  grosser  instances  of  wilful  murder,  and  where  the 
malignity  of  the  heart,  the  maliUa  I  have  already  explained, 
is  apparent,  need  not  to  be  mentioned  in  a  discourse  of  this 
kind.  The  cases  upon  which  doubts  have  arisen,  or  which 
may  be  the  subject  of  future  litigation,  are  only  proper  to  be 
mentioned ;  and  to  such  I  shall  confine  myself. 

p^o'  Sect.  1.     Something  hath  been  said  briefly  under  the  head 

Sra  o?  jutioe  ^^  homidde  in  advancement  of  justice,  touching  the  killing  of 
and  their  aaiist-  officers  in  the  execution  of  their  offices,  and  of  other  persons 

having  authority  to  arrest  or  imprison,  or  acting  under  colour 
of  such  authority.  But  this  being  a  matter  in  which  the 
justice  of  the  kingdom  is  deeply  concerned,  I  will  now  submit 
to  consideration  my  thoughts  upon  that  subject  more  at 
large. 

1  Hale  457  Ac)  Ministers  of  justice,  while  in  the  execution  of  their  offices, 
are  under  the  peculiar  protection  of  the  law.  This  special 
protection  is  founded  in  great  wisdom  and  equity,  and  in  every 
principle  of  political  justice.  For  without  it  the  publick  tran- 
quillity cannot  possibly  be  maintained,  or  private  property 
secured ;  nor  in  the  ordinary  course  of  things  will  offenders  of 
any  kind  be  amesnable  to  justice :  and  for  these  reasons  the 
killing  of  officers  so  employed  hath  been  deemed  murder  of 
malice  prepense,  as  being  an  outrage  wilfiilly  committed  in 
defiance  of  the  justice  of  the  kingdom ;  the  strongest  indication 
possible  of  the  malUia,  the  malignity  of  heart  which  I  have 
already  stated  and  explained. 

8««t.s.  Sect.  2.     This   rule  is  not  confined  to   the  instant  the 

officer  is  upon  the  spot,  and  at  the  scene  of  action,  engaged  in 
the  business  which  brought  him  thither ;  for  he  is  under  the 
same  protection  of  the  law  eundo^  morando^  d;  redeundo :  and 
therefore  if  he  cometh  to  do  his  office,  and  meeting  with 
great  opposition  retireth,  and  in  the  retreat  he  is  killed,  this 

will 
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will  amount  to  murder.     He  went  in  obedience  to  the  law  and  9^F'X!}^' 

1  Hale  468. 

in  the  execution  of  his  office,  and  his  retreat  was  necessary  in 
order  to  avoid  the  danger  that  threatened  him  :  and  upon  the 
same  principle  if  he  meeteth  with  opposition  by  the  way,  and 
is  killed  before  he  cometh  to  the  place,  etich  opposiUon  being  in- 
tended to  prevent  hie  doing  hie  dtUy,  which  ie  a /act  to  be  collected 
from  eiroumetancee  appearing  in  evidence,  this  likewise  will 
amount  to  murder.  He  was  strictly  in  the  execution  of  his 
office,  going  to  discharge  the  duty  the  law  required  of  hinu 

Sbot.  3.  Nor  is  the  protection  the  law  affi)rdeth  him  con-  ^^HaSics.) 
fined  to  his  own  person.  Every  man  who  cometh  in  aid  of 
him  (I  speak  here  principally  of  such  officers  as  at  common- 
law  or  by  the  appointment  of  the  Crown  are  properly  conser- 
vators of  the  peace), — every  man  lending  his  assistance  for  the 
keeping  of  the  peace,  or  attending  for  that  purpose,  whether 
commanded  or  not,  is  under  the  same  protection  as  the  officer 
himself. 

Sect.  4.    The  protection  the  law  a£Fordeth  in  these  cases  §«*•  *•  _ 

p.  271  272. 

must  not  be  considered  as  confined  to  the  ordinary  ministers 
of  justice  or  their  assistants.  It  reacheth,  under  some  limita-  p.  818  Ao. 
tions,  which  shall  be  considered,  to  the  cases  of  private  persons 
interposing  for  preventing  mischief  in  case  of  an  afiray,  or  using 
their  endeavour  for  apprehending  felons,  or  those  who  have 
given  a  dangerous  wound,  and  for  bringing  them  to  justice : 
for  those  people  are  likewise  in  the  discharge  of  a  duty  the  law 
requireth  of  them.  The  law  is  their  warrant,  and  they  may, 
not  improperly,  be  considered  as  persons  engaged  in  the  publick 
service  and  for  the  advancement  of  justice,  though  not  speci- 
ally appointed  to  it :  and  upon  that  account  they  are  under  the 
same  protection  as  the  ordinary  ministers  of  justice  are. 

Sscr.  5.     This  rule  is  not  confined  to  those  who  are  pre-  B«t » 
sent  so  as  to  have  ocular  proof  of  the  fact,  or  to  those  who  first 
come  to  the  knowledge  of  it :  for  if  in  these  cases  fresh-suit 
be  made,  and  a  fortiori  if  hue  and  cry  be  levied,  all  who  join 

in 
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OHAF.  viiL  {q  q^^  Qf  those  who  began  the  purstiit  are  tinder  the  same  pro- 
tection of  the  law  as  the  others  are,  and  stand  in  every  respect 
npon  the  same  foot :  otherwise  no  man  of  common  prudence 
would  join  in  the  pursuit;  and  many  great  ofifenders  would 
escape  the  hands  of  justice. 

1  H*ie  4M.  A  robbery  is  committed  on  the  highway  or  elsewhere,  the 

country  upon  notice  riseth  and  pursueth  the  robbers,  who  turn 
and  make  resistance,  and  in  the  struggle  one  of  the  robbers  is 
killed ;  this  on  the  part  of  the  pursuers  is  justifiable  homicide. 
But  on  the  other  hand,  if  one  of  the  pursuers  is  killed  by  the 
robbers  or  any  of  them,  it  will  be  murder  in  the  whole  gang 
joining  in  such  resistance,  whether  present  at  the  murder  or  at 
a  distance,  biU  taking  a  part  in  stush  resistance.  The  law  is 
the  same  in  case  of  hue  and  cry  duly  levied. 

SMt.  6.  Sect.  6.    Nor  is  this  special  protection  of  the  law  con- 

fined to  cases  of  a  merely  criminal  nature,  where  the  publick 
peace  is  broken  or  endangered.  The  ministers  of  justice  in 
civil  suits,  under  proper  limitations  which  shall  be  considered, 
are  intitled  to  the  same  protection  for  themselves  and  followers, 
and  upon  the  same  principles  of  political  justice. 

But  these  rules  require  some  farther  explanation. 

s«ct.7.  Sect.  7.     With  regard  to  such  ministers  of  justice  who 

in  right  of  their  offices  are  conservators  of  the  peace,  and  in 
that  right  alone  interpose  in  the  case  of  riots  or  affrays,  it  is 

Kei.  66  115.  necessary,  in  order  to  make  the  offence  of  killing  them  amount 
to  murder,  that  the  parties  concerned  should  have  some 
notice  with  what  intent  they  interpose ;  otherwise  the  persons 
engaged  may  in  the  heat  and  bustle  of  an  affray  imagine,  that 
they  came  to  take  a  part  in  it.     But  in  these  cases  a  small 

1  Hale  460, 461.  matter  will  amount  to  a  due  notification.  It  is  sufficient,  if 
the  peace  be  commanded,  or  the  officer  in  any  other  manner 
declare  with  that  intent  he  interposeth.  Or  if  the  officer  be 
within  his  proper  district,  and  known  or  but  generaUy  acknow- 
ledged to  bear  the  office  he  assumeth,  the  law  will  presume, 
that  the  party  killing  had  due  notice  of  his  intent,  especially  if 

it 
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it  be  in  the  day-time.    In  the  night  some  farther  notification  chap,  yiil 
is  necessary,  and  commanding  the  peace,  or  using  words  of  the 
like  import  notifying  his  business  will  be  sufficient. 

I  remember  a  saying  of  a  very  learned  judge,  That  a  oorir 
tiahl^s  staff  will  not  make  a  constable.  This  is  very  true.  But 
if  a  minister  of  justice  be  present  at  a  riot  or  afiray  within  his 
district,  and,  in  order  to  keep  the  peace,  produce  his  staff  of 
office,  or  any  other  known  ensign  of  authority :  this,  I  con- 
ceive, will  be  a  sufficient  notification  with  what  intent  he  in- 
terposeth;  and  if,  after  this  notification,  resistance  is  made, 
and  he  or  any  of  his  assistants  killed,  it  will  be  murder  in  every 
man  who  joined  in  such  resistance. 

And  in  the  case  of  arrests  upon  process,  whether  by  writ  or 
warrant,  if  the  officer  named  in  the  process  give  notice  of  his 
authority,  and  resistance  be  made  and  the  officer  killed,  it  will 
be  murder ;  if  in  fact  such  notification  was  true  and  the  process 
legal:  for  after  such  notification  the  parties  opposing  the  arrest 
acted  at  their  own  peril. 

Private  persons  interpasing  in  case  of  sudden  afirays  for 
parting  the  combatants  and  preventing  bloodshed  must  un- 
doubtedly give  express  notice  of  their  friendly  intent,  for  the 
reason  given  above. 

Sect.  8.  I  have  said  above  by  way  of  caution,  if  the  pro-  Soct.  a 
eess  he  legal :  but  I  would  not  be  understood  to  mean  any  thing 
more  than,  provided  the  process^  he  it  by  writ  or  toarrarUy  be 
not  defective  in  the  frame  of  it,  and  issue  in  the  ordinary  course 
of  justice  from  a  court  or  magistrate  having  jurisdiction  in  the 
case.  There  may  have  been  error  or  irregularity  in  the  proceed-  (»  Oo.  68  a. 
ing  previous  to  the  issuing  of  the  process ;  but  if  the  sheriff  or 
other  minister  of  justice  be  killed  in  the  execution  of  it ;  this 
will  be  murder :  for  the  officer,  to  whom  it  is  directed,  must, 
at  his  peril,  pay  obedience  to  it.  And  therefore  if  a  capias  ad 
satisfaciendum,  fieri  facias,  writ  of  assistance,  or  any  other  writ 
of  the  like  kind  issue  directed  to  the  sheriff,  and  he  or  any  of 
his  officers  be  killed  in  the  execution  of  it,  it  is  sufficient  upon 
an  indictment  for  this  murder  to  produce  the  writ  and  war- 
rant, without  shewing  the  judgment  or  decree.     So  ruled  by 

Lord 
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Lord  Hardwicke  in  the  case  of  one  Sogers  *  at  the  summer 
assizes  in  Cornwall  in  the  year  1735. 

And  in  the  case  of  a  warrant  from  a  justice  of  the  peace, 
in  a  nuUter  wherein  he  hcUh  jurisdiction,  the  person  executing 
such  warrant  is  in  like  manner  under  the  special  protection  of 
the  law ;  though  such  warrant  may  have  been  obtained  by  grosB 
imposition  on  the  magistrate,  and  by  false  information  touching 
matters  suggested  in  it.  See  the  case  of  Richard  Curtis  before 
reported. 

Sect.  9.  But  if  the  process  be  defective  in  the  frame  of  it, 
as  if  there  be  a  mistake  in  the  name  or  addition  of  the  person 
on  whom  it  is  to  be  executed,  or  if  the  name  of  such  person, 
or  of  the  officer  be  inserted  without  authority,  and  after  the 
issuing  of  the  process,  or  the  officer  exceed  'the  limits  of  his 
authority,  and  be  killed;  this  will  amount  to  no  more  than 
manslaughter  in  the  person  whose  liberty  is  so  invaded. 

How  far  other  persons,  especially  mere  strangers,  interposing 
in  behalf  of  the  party  whose  liberty  is  invaded,  will  be  intitled 
to  the  same  indulgence,  deserveth  great  consideration. 

Sect.  10.  The  doctrine  advanced  in  the  case  of  the  Queen 
against  Tooly  and  others  hath,  I  conceive,  carried  the  law  in 
favour  of  private  persons  officurusly  interposing  farther  than 
sound  reason,  founded  in  the  principles  of  true  policy,  will 
warrant.  I  say  officiously  interposing,  because  the  interposition 
of  private  persons  in  the  cases  I  have  mentioned,  for  preserv- 
ing the  peace  and  preventing  bloodshed,  standeth  upon  a  quite 
different  foot. 

In  Tooly's  case,  the  imprisonment  of  the  woman  was  cer- 
tainly unjustifiable.    The  constable  f  was  out  of  his  precinct,  and 


*  This  man  by  the  help  of  a  gang  of  desperate  fellows  stood  out  a  long 
time  in  a  chancery-suit,  and  kept  possession  of  the  premises  in  question 
against  all  manner  of  process.  At  length  the  sheriff  attended  by  thepaue. 
camitatH*  endeavouring  to  execute  the  process,  three  of  the  posse  were  killed 
by  him  or  some  of  his  gang,  he  present  and  abetting.  For  these  murders 
he  was  tried  and  convicted.  In  the  course  of  the  trials  the  writ  of  exe- 
cution, the  injunction  for  delivering  possession,  and  the  writ  of  assistance 
were  read  in  evidence,  but  not  the  decree.  The  judge  being  apprehensive 
of  a  rescue,  he  was  by  special  order  executed  the  next  day. 

t  I  use  the  term  constable  merely  for  the  sake  of  brevity,  for  the  man 
was  no  constable  in  the  precinct  where  the  arrest  and  imprisoment  were. 

had 
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had  no  special  warrant  for  what  he  did ;  nor  had  the  woman  chap.  viii. 
at  that  time  misbehaved.  His  assistant  therefore  was  not  under 
the  special  protection  of  the  law  I  have  mentioned  :  but  whether 
this  illegal  imprisonment  was  in  the  eye  of  the  law  a  sufficient 
provocation  to  the  defendants,  who  were  Bt/rangexB  to  her  a/nd 
her  case^  is  yet  to  be  considered ;  for  all  voluntary  felonious 
homicide  without  a  provocation  is  undoubtedly  murder. 

It  was  holden  by  seven  of  the  judges  against  five,  that  it  was 
a  sufficient  provocation.  For,  said  Holt  in  giving  judgment, ''  if 
one  be  imprisoned  upon  an  unlawful  authority,  it  is  a  suffi- 
cient provocation  to  cUl  people  out  of  compassion,  much  more 
where  it  is  done  wnder  colour  of  justice ;  and  where  the  liberty 
of  the  subject  is  invaded,  it  is  a  provocation  to  aU  the  atdjects 
of  Bnglcmd, — A  man  ought  to  be  concerned  for  moffna  charta 
and  the  laws ;  and  if  any  one  against  law  imprison  a  man,  he 
is  an  offender  against  magna  charta,** 

The  cases  of  Sir  Henry  Ferrers*s  servant  and  of  Hopkin 
Hugget  were  cited  by  the  chief -justice  in  his  argument,  and 
greatly  relied  on.  But  those  cases  do  not,  in  my  opinion, 
warrant  the  doctrine  in  the  latitude  here  laid  down. 

In  the  former,  a  quarrel  arising  between  the  servant  and  ^^-  ^^-  ^^^• 
the  officer  after  Sir  Henry  had  submitted  to  the  arrest  and  was 
put  into  a  place  of  security,  they  fought  and  the  officer  in  this 
affiray  was  killed.  It  doth  not  appear  upon  what  provocation 
the  quarrel  and  afi&ay  began,  and  the  report  maketh  it  highly 
probable,  that  no  rescue  was  thought  of  or  attempted.  The 
words  are,  '^  The  servant  in  seeking  to  rescue  him  as  was 
PBETBNDSD  killed  the  officer.'' 

If  the  matter  of  the  rescue  was  a  mere  pretence,  and,  for 
aught  appearing  by  the  state  of  the  case,  it  was  no  more  than 
a  pretence,  the  case  was  clearly  manslaughter,  homicide  upon 
a  sudden  affray ;  without  entering  into  the  question  touching 
the  insufficiency  of  the  writ  or  warrant.  The  reporter  doth 
indeed  mention  this  matter  as  an  ingredient  in  the  case ;  but 
general  rules  thrown  out  in  argument,  and  carried  farther 
than  the  true  state  of  the  case  then  in  judgment  requireth, 
have,  I  confess,  no  great  weight  with  me. 

I  do 
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CHAP.  vm.  I  (Jo  not  say,  that  incompetent  reasons,  where  better  might 

have  been  given,  derogate  from  the  authority  of  the  judgment ; 
but  they  certainly  derogate  from  the  authority  of  the  rule  upon 
which  the  judgment  is  supposed  to  be  founded. 

1  Bai»  4  Sw  Hugget's  case  likewise,  as   stated  by  Hale,   was  clearly 

manslaughter,  a  sudden  quarrel  and  a£&ay,  and  a  combat 
between  him  and  an  assistant  of  the  press-master  upon  some 
rudmes  ofind  or  mppoeed  to  be  offered  on  the  part  of  the 
mmtimmi;  upoii  which,  saith  Hale,  a  quarrel  arose  between 
xhamy  and  in  the  end  the  assistant  was  killed.* 

I  take  the  liberty  of  observing,  as  I  go  on,  that  Hale,  who 
at  ihe  cooleraiee  concurred  with  those  who  were  of  opinion, 
tbifi  the  case  amounted  to  manslaughter  only,  doth  noty  sa  a 
i^OaJde  iOQching  the  provocation  which  an  act  of  oppression 
tgwrnnk  individuals  might  be  supposed  to  give  to  the  by- 
^taaiMT^ ;  and  he  certainly  representeth  the  case  in  the  light  it 
jbpp«*ejDid  to  him  at  that  time,  as  a  sudden  quarrel  upon  some 
r«JMWi»  Ql&ffed  by  the  press-master's  assistant. 


\j»L  -^ 


The  dkwv  as  it  k»  reported  by  Kelyng,  doth  indeed  turn  upon 
the  ilh^pi^tT  of  the  impress,  and  the  provocation  such  an  act 
^^  v^(^r^«t$toii  may  be  presumed  to  give  to  every  man,  be  he 
str^ktt^^  v>r  fneod,.  oat  of  mere  compassion  to  evideavotur  a  rescite : 
and»  :Mi^  the  major  part  of  the  judges,  if  in  such  endeavour  of 
c^ti^Hjte  they  kill  any  one,  such  killing  will  be  manslaughter. 

lu  thii^  case  the  judges  were  divided  in  opinion,  four  that  it 
wa:^  tt)ur<for>  et^ht  that  it  was  manslaughter.t 


9^1^  U  SacT.  \h     Without 'entering  at  present  into  the  merits  of 

thiti^  c«ise^  I  think  Tbol/s  differed  widely  from  it.  In  this, 
^wvird»  were  drawn,  and  a  mutual  combat  ensued ;  the  blood 
wa»  ovecheated  in  the  affiray  before  a  mortal  wound  was 
inven.     In  Tooly's,  the  soldiers  at  the  first  meeting  with  the 


*  K^ag  saith,  that  swords  were  drawn  on  both  sides,  and  they  fought 

f  These  judges  said  at  the  conference,  That  as  then  advUed  they  were 

Ktkl^tt*  ^  iksi  fpimi^n ;  hit  thtty  would  not  he  hound  hy  it.    The  reporter  and 

the  other  judges  of  the  King's  Bench,  after  hearing  counsel  upon  the 
•pecial  verdict  adhered  to  their  former  opinion,  that  it  was  murder : 
bat  out  of  def^[ence  to  the  majority  they  admitted  the  defendant  to  his 
oleigy.    (See  the  case  as  stated  by  Holt  Eel.  137.) 

constable 
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OQDfitable  drew  their  swords  upon  him  unarmed  against  such  chap.  viii. 

weapons ;  but  they  soon  put  them  up  appearing  to  be  pacified, 

and  cool  reflection  seemed  in  some  measure  to  have  taken  place. 

At  the  second  meeting  the  deceased  received  his  death's  wound 

before  a  blow  was  given,  or,  for  aught  appeared,  offered  on  the 

part  of  him  or  any  part  of  his  party. 

In  Hugget's  case  a  rescue  seemed  to  be  practicable  at  the 
time  the  afiray  began :  and  it  is  observable,  that  the  judges  who 
held  it  to  be  manslaughter  put  the  point  upon  cm  endeawnur  to 
rescue.  I  will  not  say,  that  the  possibility  of  a  rescue  was  a  suffi- 
dent  motive  to  endeavour  at  it,  but  still  there  was  a  possibility, 
which  might  induce  the  men  to  attempt  it.  But  in  Tooljr's  the 
case  was  quite  otherwise,  unless  the  soldiers  could  hope  to 
force  the  roundhouse ;  for  the  woman  was  there  secured  before 
the  second  encounter,  and  before  the  deceased  appeareth  to 
have  taken  any  part  in  the  affair :  so  that  the  second  assault 
on  the  constable  seemeth  rather  to  have  been  grounded  upon 
resentment  or  a  principle  of  revenge  for  what  had  before 
passed,  than  upon  any  hope  or  endeavour  to  assist  the  woman. 

Sbot.  12.  I  have  been  longer  on  this  case  than  I  should  B^t.  12. 
have  been,  had  I  not  thought  the  doctrine  advanced  in  it 
utterly  inconsistent  with  the  known  rules  of  law  touching  a 
sudden  provocation  in  the  case  of  homicide ;  and,  which  is  of 
more  importance,  inconsistent  with  the  principles  upon  which 
all  civil  government  is  founded  and  must  subsist. 

The  indulgence  shewn  to  the  first  transport  of  passion  in 
these  cases  is  plainly  a  condescension  to  the  frailty  of  the 
human  frame,  to  the  fiuror  breviSf  which,  while  the  frenzy 
lasteth,  rendereth  the  man  deaf  to  the  voice  of  reason.  The 
provocation  therefore  which  eztenuateth  in  the  case  of  homi- 
cide must  be  something  which  the  man  is  conscious  of,  which  he 
feeleth  and  resenteth  at  the  insta^U  the  /act  which  he  would 
extenuate  is  committed ;  not  what  time  or  accident  may  after- 
wards bring  to  light.  Now  what  was  the  case  of  Tooly  and  his 
accomplices,  stript  of  a  pomp  of  words  and  the  colourings  of 
artificial  reasoning  ?    They  saw  a  woman,  for  aught  appears,  a 

perfedt 
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CHAP.  viiL  petfeet  stranger  to  them^  led  to  the  roundhouse  under  a  charge 
of  a  criminal  nature.  This  upon  evidence  at  the  Old  Bailey, 
a  month  or  two  aftervxurde^  cometh  out  to  be  an  illegal  arrest 
and  imprisonment,  a  violation  of  nuigna  charta;  and  these 
ruffians  are  presumed  to  have  been  seized,  all  on  a  sudden, 
with  a  strong  fit  of  zeal  for  magna  charta  and  the  laws,  and 
in  this  frenzy  to  have  drawn  upon  the  constable  and  stabbed 
his  assistant. 

It  is  extremely  difficult  to  conceive,  that  the  violation  <^ 
magna  charta^  a  fact  of  which  they  were  totaUy  ignorant  at  that 
time^  could  be  the  provocation  that  led  them  into  this  outrage. 

But  admitting,  for  argument-sake,  that  it  was,  we  all  know, 
that  words  of  reproach,  how  grating  and  offensive  soever,  are, 
in  the  eye  of  the  law,  no  provocation  in  the  case  of  voluntary 
homicide :  and  yet  every  man  who  hath  considered  the  human 
frame,  or  but  attended  to  the  workings  of  his  own  heart,  know- 
eth,  that  affronts  of  that  kind  pierce  deeper  and  stimulate  in 
the  veins  more  effectually  than  a  slight  injury  done  to  a  third 
person,  though  under  colour  of  justice,  possibly  can.  The  in- 
dignation that  kindleth  in  the  breast  in  one  case  is  instinct,  it 
is  human  infirmity ;  in  the  other,  it  may  possibly  be  caUed  a 
coDcem  for  the  common  rights  of  the  subject ;  but  this  concern, 
when  well  founded,  is  rather  founded  in  reason  and  cool  re- 
flection than  in  human  infirmity  :  and  it  is  to  human  infirmity 
alone  that  the  law  indulgeth  in  the  case  of  a  sudden  provocation. 

s*^*'!^-  Sect.   13.     But  if  a  passion  for  the  common  rights  of 

the  subject  in  the  case  of  individuals  must,  against  aU  expe- 
rience, be  presumed  to  inflame  beyond  a  personal  affront, 
let  us  suppose  the  case  of  an  upright  and  deserving  man,  uni- 
versally beloved  and  esteemed,  standing  at  the  place  of  exe- 
cution under  a  sentence  of  death  manifestly  tmjuat.  This  is 
a  case  that  may  well  rouse  the  indignation,  and  excite  the 
compassion  of  the  wisest  and  best  of  men  :  but  wise  and  good 
men  know,  that  it  is  the  duty  of  private  subjects  to  leave 
the  innocent  man  to  his  lot,  how  ^hard  soever  it  may  be* 
without  attempting  a  rescue;  for  otherwise  all  government 

would 
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would  be  unhinged     And  yet,  what  proportion  doth  the  case  chap.  viii. 
of  a  false  imprisonment  for  a  short  time,  and  for  which  the 
injured  party  may  have  an  adequate  remedy,  bear  to  that  I 
have  now  put  ? 


SsoT.  14.  What  I  have  now  said  suggesteth  a  thought, 
which  I  will  mention,  and  submit  to  farther  consideration. 

I  am  firmly  persuaded,  that  in  cases  such  as  these  a  general 
submission  to  the  known  badges  of  authority  exacted  from  all 
persons,  strangers  to  the  party  supposed  to  be  injured  or  his 
cause,  would  greatly  conduce  to  the  stability  of  government ; 
in  the  fate  of  which  all  private  rights  are  involved.  On  the 
other  hand,  an  undue  countenance  given  to  a  spirit  of  popular 
opposition,  upon  the  principles  of  False  Patriotism,  hath  a 
fatal  tendency  to  loosen  the  reins  of  government,  and  to  thix)w 
matters  into  general  confusion. 

This  is  a  consideration  of  great  importance ;  and  if  the 
reader  will  apply  it  to  the  cases  of  Hugget  and  Tooly,  and  the 
reasoning  on  them,  he  will  not  find  it  difficult  to  determine  on 
which  side  the  justice  of  the  case,  that  justice  I  mean  which  is 
due  to  the  publick,  doth  preponderate. 

There  is  undoubtedly  a  justice  due  to  the  community, 
founded  in  the  interest  every  individual  hath  in  the  publick 
tranquillity ;  which  once  destroyed,  all  private  rights  will  sink 
and  be  absorbed  in  the  general  wreck:  and  if  the  common 
rights  of  the  subject  are  supposed  to  be  the  object  in  view,  (it 
is  an  object  which  deserveth  the  attention  of  all  wise  and  good 
men  at  proper  seasons,  and  under  those  limitations  which 
wisdom  and  a  just  concern  for  the  publick  will  suggest,)  let  it 
be  remembered,  that  liberty  is  never  more  in  danger  than 
when  it  vergeth  into  licentiousness.  Csosar  cherished  a  spirit 
of  licentious  popularity  against  the  Senate,  Cromwell  cherished 
the  same  spirit  against  Crown  and  Senate ;  both  set  up  a 
tyranny  of  their  own  subversive  of  true  liberty,  which  ever 
must  be  founded  in  law,  and  protected  by  it. 

These  considerations  have  led  me  into  a  free,  and  perhaps 
too  prolix,  examination  of  the  opinions  of  learned  men,  whose 

merit 


Sect.  14. 
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CHAP.  viiL       merit  I  esteem,  and  to  whofie  memory  I  shall  constantly  pay  a 

proper  regard. 


SMst.  15.     ^  SsoT.  15.    In  the  case  of  private  persons  using  their  en- 

deavours 
observed. 


obwrvtd.  deavours  to  bring  felons  to  justice,  these  cautions  ought  to  be 


That  a  felony  hath  been  actually  committed.     For  if  no 
Cio.  Jao.  104.       felony  hath  been  committed,  no  suspicion,  how  well  soever 

grounded,  will  bring  the  person  so  interposing  within  the  protec- 
tion of  the  law  in  the  sense  I  have  already  stated  and  explained. 


2  IiMt.  62. 172. 


Beetle.  Sect.  16.     Supposing  a  felony  to  have  been  actually  com- 

mitted, but  not  by  the  person  arrested  or  pursued  upon  suspi- 
cion, this  suspicion,  though  probably  well  founded,  will  not 
bring  the  person  endeavouring  to  arrest  or  imprison  within  the 
protection  of  the  law,  so  far  as  to  excuse  him  from  the  guilt 
of  manslaughter,  if  he  killeth,  or  on  the  other  hand  to  make 
the  killing  of  him  amount  to  murder.  I  think  it  would  be 
felonious  homicide,  but  not  murder,  in  either  case;  the  one 
not  having  used  due  diligence  to  be  apprized  of  the  truth  of 
the  fact ;  the  other  not  having  submitted  and  rendered  himself 
to  justice,  since,  if  his  case  would  bear  it,  he  might  have 
resorted  to  his  ordinary  remedy  for  the  false  imprisonment. 

Seefe.  17.  Sect.  17.     But  if  ^i.,  being  a  peace-officer,  hath  a  warrant 

from  a  proper  magistrate  for  the  apprehending  of  B.  by  name 
upon  a  charge  of  felony,  or  if  B.  standeth  indicted  for  felony, 
or  if  the  hue  and  cry  is  levied  against  B,  by  na/me ;  in  these 
cases,  if  B.,  though  innocent,  fleeth,  or  tumeth  and  resisteth, 
and  in  the  struggle  or  pursuit  is  killed  by  ^1.  or  any  person 
joining  in  the  hue  and  cry,  the  person  so  killing  will  be  indem- 
nified :  and  on  the  other  hand,  if  ^1.  or  any  person  joining  in 
the  hue  and  cry  is  killed  by  B.  or  any  of  his  accomplices 
joining  in  that  otUrage^  such  occision  will  be  murder ;  for  A. 
and  those  joining  with  him  were,  in  this  instance,  in  the 
discharge  of  a  duty  the  law  requireth  from  them,  and  subject 
to  punishment  in  case  of  a  wilful  neglect  of  it. 

Sboz. 
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Sect.  18.  With  regard  to  the  ministers  of  justice  execut-  s^lTs.^^^^' 
ing  the  ordinary  process  of  the  law,  and  likewise  to  private  per- 
sons endeavouring  to  arrest  or  imprison  in  the  cases  I  have 
mentioned,  it  behoveth  them  to  be  very  careful  that  they  do  not 
misbehave  themselves  in  the  discharge  of  their  duty ;  for  if  they 
do  they  may  forfeit  this  special  protection  I  have  been  speaking 
of.* 

One  instance  of  their  misbehaviour,  which  hath  been  the 
subject  of  litigation,  is  that  of  breaking  open  windows  or  doors, 
in  order  to  arrest :  and  as  this  is  a  matter  of  general  concern, 
I  will  be  a  little  more  particular,  though  brief,  upon  it. 

Sect.  19.    The  officer  cannot  justify  the  breaking  open  an  Sect.  i9. 
outward  door  or  window  in  order  to  execute  process  in  a  civil 
suit.     If  he  doth  he  is  a  trespasser.    But  if  he  flndeth  the  out-  137.    Fftij^52. 
ward  door  open,  and  entereth  that  way,  or  if  the  door  is  opened  }^^i^*  **  ' 
to  him  from  within,  and  he  entereth,  he  may  break  open  inward 
doors,  if  he  findeth  ^uU  necessary,  in  order  to  execute  his 
process. 

The  books  say,  that  a  man's  house  is  his  castle  for  safety  and 
repose  to  himself  and  family ;  and  consequently  the  officer,  in 
the  case  I  have  put,  being  a  trespasser,  cannot  be  said  to  be  act- 
ing in  the  discharge  of  his  duty,  at  the  time  and  in  the  very 
instance  in  which  he  is  committing  a  trespass.  These  suppo- 
sitions are  inconsistent,  and  destroy  each  the  other.  But  if  he 
findeth  the  door  open,  or  gaineth  admission  from  within,  he 
having  a  lawful  call  to  the  place,  as  he  certainly  hath,  cannot 
be  a  trespasser  in  entering  the  house,  and  consequently  may 
remove  any  obstruction  he  meeteth  with  in  prosecuting  the 
business  he  came  about. 

Sect.    20.      The    rule,    that    every  man's    house    is    his  s«ot.90. 
castle,  when  applied  to  the  case  of  arrests  upon  legal  pro- 
cess, hath  been  carried  as  far  as  the  true  principles  of  po- 
litical justice  will  warrant ;  perhaps  beyond  what  in  the  scale 
of  sound  reason  and  good  policy  they  will  warrant:  but  in 

*  See  Chap.  6.  on  the  statute  of  Stabbing,  the  case  of  a  bailiff  who  pushed 
violently  and  abruptly  into  a  gentleman's  chamber  in  order  to  arrest  him. 
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CHAP.  viiL       oases  of  life  we  must  adhere  to  rules  well  known  and  long 

established. 

But  this  rule  is  not  one  of  those  which  will  admit  of  any 
extension.  It  must  therefore^  as  I  have  before  hinted,  be  con- 
fined to  the  breach  of  windows  and  outward  doors  intended  for 
the  security  of  the  house  against  persons  from  without  endea- 
vouring to  break  in. 

Sect.  21.  Sect.  21.     It  must  likewise  be  confined  to  a  breach  of  the 

(2  Hale  117.)  house  in  order  to  arrest  tfie  occupier,  or  any  of  his  fcvmiily  who 
have  theii*  domicile,  their  ordinary  residence  there:  for  if  a 
stranger,  whose  ordinary  residence  is  elsewhere,  upon  a  pursuit 
taketh  refuge  in  the  house  of  another,  this  is  not  his  castle,  he 
cannot  claim  the  benefit  of  sanctuary  in  it. 

Boot.  23.  Sect.  22.    The  rule  is  likewise  confined  to  the  case  of  ar- 

Baik.  79.  re(&t&  in  the  first  instance  :  for  if  a  man,  being  legally  arrested, 

(and  laying  hold  of  the  prisoner  and  pronouncing  the  words  of 
6  Mod.  178.  arrest  is  an  actual  arrest,)  escapeth  from  the  officer,  and  taketh 
Ld  Baym.  1028,  shelter  though  vn  his  own  house,  the  officer  may,  upon  fresh 
i^^dom)^     suit,  break  open  doors  in  order  to  retake  him,  having  first 

given  due  notice  of  his  business  and  demanded  admission,  and 

been  refused. 

And  let  it  be  remembered,  that  not  only  in  this  but  in 
every  case  where  doors  may  be  broken  open  in  order  to  arrest, 
whether  in  cases  criminal  or  civil,  there  must  be  such  notifi- 
cation, demand,  and  refusal,  before  the  parties  concerned 
proceed  to  that  extremity. 

Sect.  28.  Sect.  23.    The  rule  already  mentioned  must  likewise  be 

confined  to  the  case  of  arrests  upon  process  in  civil  suits :  for 

where  a  felony  hath  been  committed  or  a  dangerous  wound 

(See  the  cane        given,  or  oveu  where  a  minister  of  justice  cometh  armed  with 

tJeR^r?         process  founded  on  a  breach  of  the  peace,  the  party's  own  house 

p.  185.)  ^  ^^  sanctuary  for  him ;  doors  may  in  any  of  these  cases  be 

forced,  the  notification,  demand,  and  refusal  before-mentioned 

having  been  previously  made. 

In  these  cases  the  jealousy  with  which  the  law  watch- 
eth  over  the  publick  tranquillity,  (a  laudable  jealousy  it  is,) 

the 
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the  principles  of  political  justice,  I  mean  the  justice  which  is  chap.  viii. 
due  to  the  community,  ne  maleficia  rema/neaaU  impimita^  all 
conspire  to  supersede  every  pretence  of  private  inconvenience ; 
and  oblige  us  to  regard  the  dwellings  of  malefactors,  when  shut 
against  the  demands  of  publick  justice,  as  no  better  than  the 
dens  of  thieves  and  murderers,  and  to  treat  them  accordingly. 

But  bare  suspicion  touching  the  guilt  of  the  party  will  not 
warrant  a  proceeding  to  this  eictremity,  though  a  felony  hath 
been  actually  committed ;  unless  the  officer  cometh  armed  with 
a  warrant  from  a  magistrate  grounded  on  such  suspicion. 

Sbct.  24.     Gaolers  and  their  officers  are  under  the  same  seot.24. 

Gaolers  and 

special  protection  that  other  ministers  of  justice  are :  and  there-  their  offioen. 
fore  if,  in  the  necessary  discharge  of  their  duty,  they  meet  with 
resistance,  whether  from  prisoners  in  civil  or  criminal  suits,  or 
from  others  in  behalf  of  such  prisoners,  they  are  not  obliged  to 
retreat  as  far  as  they  can  with  safety,  but  may  freely  and  with- 
out retreating  repel  force  by  force ;  and  if  the  party  so  resisting 
happeneth  to  be  killed,  this  on  the  part'  of  the  gaoler,  or  his 
officer,  or  any  person  coming  in  aid  of  him  will  be  justifiable 
homicide.  On  the  other  hand,  if  the  gaoler,  or  his  officer,  or 
any  person  comiug  in  aid  of  him  should  fall  in  the  conflict,  this 
will  amount  to  wilful  murder  in  all  persons  joining  in  such 
resistance.  It  is  homicide  committed  in  defiance  of  the  justice 
of  the  kingdom. 

Sect.  25.  But  in  regard  to  the  great  power  these  officers  seot.  26. 
have,  and,  while  it  is  exercised  with  moderation,  ought  to 
have  over  their  prisoners,  the  law  watcheth  with  a  jealous  eye 
over  their  conduct :  and  therefore  if  a  prisoner  imder  their  care 
dieth,  whether  by  disease  or  accident,  the  coroner  upon  notice  of  (i  Haie  482. 
such  death,  which  notice  the  gaoler  ia  obliged  to  give  in  due 
time,  ought  to  resort  to  the  gaol,  and  there  upon  view  of  the 
body  make  inquisition  into  the  cause  of  the  death ;  and  if  the 
death  was  owing  to  cruel  and  oppressive  usage  on  the  part  of 
the  gaoler  or  any  officer  of  his,  or,  to  speak  in  the  language 
of  the  law,  to  duress  of  imprisonmentf  it  will  be  deemed  wilftd 

X  murder 
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OHAF.  VIII.      murder  in  the  person  guilty  of  such  duress.     I  say  the  person 

guiMy  of  the  duress,  because  though  in  a  civil  suit  the  principal 
may  in  some  cases  be  answerable  in  damages  to  the  party  in- 
jured through  the  default  of  the  deputy  upon  the  principle  of 
respondeat  superior;  yet  in  a  capital  prosecution,  the  sole 
object  of  which  is  the  punishment  of  the  delinquent,  each  man 
must  answer  for  his  own  acts  or  defaults. 

The  instances  of  oppression,  which  may  fall  within  the  rule 

of  duress  of  imprisonment,  are  as  various  as  a  heart  cruelly 

bent  upon  mischief  can  invent.     I  will  mention  two  which  have 

Sim.  856.  lately  come  in  judgment.     A  gaoler,  knowing  that  a  prisoner 

infected  with  the  small-pox  lodged  in  a  certain  room  in  the 
prison,  confined  another  prisoner,  ctgainst  his  will,  in  the  same 
room.  The  second  prisoner,  who  had  not  had  the  distemper,  of 
which  the  gaoler  had  notice,  caught  the  distemper,  and  died  of 
it.     This  was  very  rightly  holden  to  be  murder  in  the  gaoler. 

ibw.  884.  Another  straitly  confined  his  prisoner  in  a  low,  damp,  un- 

1578.  wholsome  room  without  allowing  him  the  common  necessaries 

of  chamber-pot,  &c.  for  keeping  things  sweet  and  clean  about 
him.  The  prisoner,  having  been  long  confined  in  this  manner, 
contracted  an  ill  habit  of  body,  which  brought  on  distempers, 
of  which  he  died.  This  likewise  was  very  rightly  holden  to  be 
murder  in  the  party  guilty  of  this  duress. 

These  were  deliberate  acts  of  cruelty,  and  enormous  viola- 
tions of  the  trust  the  law  reposeth  in  its  ministers  of  justice. 

Having,  as  I  observed  in  the  beginning  of  this  chapter, 
already  considered  the  cases  of  murder  which  fall  in  and  are 
connected  with  the  lower  species  of  homicide,  I  have  now  gone 
as.  far  into  the  subject  of  murder  in  general  as  I  propose  at 
present :  for  I  forbear  to  enter  in  this  place  into  a  minute 
consideration  of  the  case  of  principals  in  the  first  and  second 
degrees  in  murder,  and  also  of  those  who  may  be  deemed  acces- 
saries before  or  after  the  fact ;  intending  to  consider  these 
matters  at  large  under  the  head  of  Accomplices,  Upon  which 
occasion  something  will  be  said  in  general  touching  the  parti- 
cipes  criminis  in  the  case  of  high  treason  and  other  capital 
offences. 

CHAP. 
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CHAP.       IX.  CHAP.  IX. 

Of  Petit  Treason. 

HAYING  said  as  much  as  I  think  necessary  to  say  in 
this  place  upon  the  subject  of  murder  in  general,  I  come 
now  to  speak  of  that  aggravated  kind  of  murder  which  our  law 
hath  distinguished  by  the  name  of  Petit  Treason. 

Former  writers,  following  the  order  they  found  in  the  statute 
of  treasons,  have  generally  chosen  to  treat  of  petit,  immedi- 
ately after  high  treason,  before  they  enter  into  the  considera- 
tion of  any  other  species  of  homicide.  I  suspect,  that  this 
circumstance,  small  as  it  may  seem,  hath  contributed  to  lead 
unwary  people  into  an  opinion,  that  petit  treason  is,  in  con- 
sideration of  law,  an  offence  of  a  different  kind  from  murder. 
I  have  therefoi-e,  in  treating  on  the  subject  of  homicide,  chosen 
to  begin  with  the  lowest  species,  and,  following  the  order  of 
law,  to  rise  gradually  to  murder ;  and  shall  conclude  with,  what 
I  take  to  be  in  consideration  of  law,  the  highest  degree  of  that 
offence,  murder  aggravated  by  circumstances  of  a  treasonable 
kind. 

I  shall  not  enter  into  a  detail  of  the  several  cases  provided 
for  by  that  clause  in  the  statute  of  treasons  which  relateth  to 
this  offence;  nor  of  those  which  by  construction  have  been 
brought  within  it.  This  part  of  the  subject  hath  been  suffi- 
ciently spoken  to  by  writers  who  have  gone  before  me,  and  to 
them  I  refer  the  reader. 

I  shall  content  myself  with  inquiring,  and  stating  with  as 
much  precision  as  I  can,  in  what  respects  the  law  considereth 
this  offence,  as  mere  murder,  and  in  what  respects  it  may  fall 
under  a  different  consideration. 

SscT.  1.     An  appeal  of  death  will  lye  in  the  case  of  petit  Sect  i. 

treason,  as  well  as  in  every  other  case  of  murder;  and  the  eth. 
appeal  chargeth,  that  the  defendant  felonici,  proditorii  ds  ex 

malitid  prcecogitcUd  murdravit :  and  in  the  case  of  a  wife  killing  jones  (W.)  425. 

her  husband,  the  heir  shall  have  the  appeal,  and  she,  if  con-  sunf.  ti.  d.' 
victed;  shall  be  burnt. 

Sect. 
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£^^*  i^  Sect.  2.     If  the  defendant  on  arraignment  standeth  mute, 

'^^j/'^  <*«*»*   or  refuseth  to  plead,  or  peremptorily  challengeth  above  35,  he 
(2  Hale  268,         ghall  suffor  the  pain  fort  (k  durej  as  in  case  of  other  felonies. 

816|  809 

Sect  8.  Sect.  3.     Petit  treajson  is  considered  as  a  species  of  felony : 

It  ia  felony.  *  ^ 

0  lost  891.  a.)     and  therefore  at  common-law,  and  before  the  statute  of  13 

Bich.  II.  8t.  2.  0.  1.  interposed,  a  pardon  of  felony,  withoat 

1  H«ie  878.  the  exception  of  petit  treason,  pardoned  that  offence ;  and  at 

this  day  a  pardon  of  murder  doth  the  same. 

Hale  seemeth  to  have  been  once  of  opinion,  that  the  excep- 
tion of  murder  in  a  statute-pardon,  by  which  all  felonies  are 
pardoned,  without  an  express  exception  of  petit  treaaon,  will 
not  except  petit  treason;  and  that  that  offence  will  be  par- 
Djer  285.  doned.     This  he  groundeth  on  an  opinion  in  Dyer :  but  after- 

wards upon  farther  consideration  he  totally  rejecteth  that 
notion. 

The  opinion  in  Dyer  is  grounded  on  a  misconception  of  the 
true  scope  and  intent  of  the  act  of  general  pardon  of  the  5 
Eliz.,*  by  which  all  treasons  and  other  offences  are  pardoned 
by  very  general  words  with  an  exception  of  some  particular 
species  of  high  treason,  and  of  all  manner  of  volurUary 
murders  &c^  without  any  express  exception  of  petit  treason  eo 
nomine :  but  in  this  respect  there  is  nothing  very  singular  in 
this  general  pardon;  for  except  that  of  the  50  Edw.  IIL^ 
which  hath  an  exception  of  all  treasons  whatsoever,  there  is 
not  one  before  the  13  EHz.  which  hath  any  general  exception 
applicable  to  the  case  of  petit  treason,  unless  it  be  comprehended 
in  the  exception  of  voluntary  murder,  which  is  expressly  excepted 
in  all  of  them. 

It  would  be  absurd  to  imagine,  that  petit  treason,  the  most 
aggravated  kind  of  murder  in  the  eje  of  the  law,  was  in- 
tended to  be  pardoned  by  these  acts,  12  in  number,  passed 
at  different  times  in  the  compass  of  about  200  years;  and 
it  would  be  equally  absurd  to  suppose,  that,  if  it  was  not 
intended  to  be  pardoned,  no  care  was  taken  to  except  it: 

*  The  acts  of  general  pardon  are  printed  at  large  in  Bastal's  statates, 
and  in  all  the  editions  anterior  to  that  collection. 

and 
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and  yet  all  these  acts  have  pardoned  petit  treason,  if  it  be  not  chap.  ix. 
excepted  under  the  denomination  of  vnlful  murder.     From 
whence,  I  think,  it  may  be  safely  inferred,  that  in  the  judg- 
ment of  those  parliaments  the  offence  of  petit  treason  was 
excepted  under  the  exception  of  wilftU  murder. 

The  exception  of  petit  treason,  eo  nomine,  was  first  intro- 
duced by  the  13  Eliz.,  probably  ex  ahxmdanti  cauteld  and  with 
a  view  to  this  opinion  in  Dyer;  and  it  hath  been  inserted 
together  with  the  exception  of  wilful  murder,  in  all  the  acts  of 
general  pardon  from  that  time  to  the  present :  but  it  cannot  be 
inferred  from  these  later  acts,  that  such  an  express  exception 
was  absolutely  necessary,  without  supposing  either  that  our 
ancestors  for  about  200  years  together  intended  to  pardon  petit 
treason  while  they  constantly  excepted  toilful  murder,  or  that 
they  did  not  know  how  to  except  it  in  a  proper  manner. 

There  is  a  case  in  Dyer  which  hath  been  thought  to  favour  the  i>7-  so. 

88  H  VIII 

opinion,  that  the  crime  of  murder  is  merged  in  petit  treason, 

and  that  a  pardon  of  treason  discharged  it,  notwithstanding 

the  exception  of  murder :  but  that  case  proveth  nothing  like  it. 

A  wife  about  the  31  H.  YIII.  poisoned  her  husband;  then 

came  a  general  pardon,  by  which  treason  was  pardoned,  but 

with  an  exception  of  wilful  murder.     The  heir  brought  an 

appeal  of  murder,  and  it  was  adjudged,  that  the  appeal  did  not 

lie.     This  case  doth  not  prove,  that  murder  is  merged  in  petit 

treason,  but  that  both  murder  and  petit  treason  were  merged 

and  extinguished  in  the  offence  of  high  treason  ;  for  at  that  time, 

by  virtue  of  the  22  H.  VIII.,  cUl  unlful  poisoning  woe  high  22  h.  viii.  0. «. 

treason ;  and  being  so,  the  appeal,*  not  being  saved  by  the  act, 

was  barred,  whether  the  treason  had  been  pardoned  or  not. 


inRartal. 


Sect.  4.  A  person  guilty  of  petit  treason  may  be  indicted  5^,^^^^, 
of  murder,  ybr  it  is  a  species  oj  murder ;  and  such  facts  and  cir- 
cumstances, proved  in  the  manner  the  statutes  hereafter  cited 
require,  as  would  convict  a  man  of  murder  will  convict  a  wife 
or  servant  of  petit  treason :  and  on  the  other  hand,  upon  an 


*  Vid.  8  Edw.  rV.  an  attempt  to  make  sacrilege  high  treason,  and  the 
offender  to  be  burnt.  The  appeal  for  restitution  is  expressly  saved* 
Cott.  684. 

indictment 
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CHAP.  IX.         indictment  for  petit  treason  the  jury  may  find,  as  the  drcum- 
iHaiaSTS.  stances  tending  to  justify,  excuse,  or  alleviate  come  out  in 

\^^  ^^  evidence,  in  the  same  manner  as  they  do  upon  an  indictment 

for  murder. 

P- 104.  While  the  case  of  the  King  against  Swan  reported  before 

was  depending,  and  before  the  second  bill  was  preferred,  a  ques- 
tion was  made  whether  Swan  could  be  convicted  on  the  in- 
dictment for  murder,  if  it  should  come  out  in  evidence,  that  he 
was  servant  to  the  deceased  at  the  time  the  fact  was  contrived 
or  committed;  and  consequently  that  his  offence  was  petit 
treason. 

St  Tr.  224.  There  is  a  case  cited  in  the  printed  trial  of  Coke  and  Wood- 

bume,  which,  if  much  case  there  ever  wcu,  hath,  as  far  as  the 
authority  of  it  goeth,  determined  that  question.  "At  the 
Summer  assizes  at  Dorchester  1712,  a  woman  was  indicted 
before  Mr.  Justice  Eyre*  for  the  murder  of  another  woman ; 
upon  evidence  it  appeared,  that  the  person  murdered  was  her 
mistress,  which  made  the  crime  petit  treason.  The  judge 
directed  this  matter  to  be  specially  found;  and  upon  con- 
ference with  all  the  judges  it  was  holden  she  ought  to  be 
acquitted  upon  this  indictment,  as  she  accordingly  was,  and 
was  afterwards  indicted  for  petit  treason,  and  convicted  and 
executed."  This  case  is  not  to  be  found  in  any  report 
printed  or  MS.  that  I  have  met  with,  or  heard  of :  nor  have  I, 
upon  a  strict  inquiry,  met  with  any  footsteps  of  such  case 
among  the  minutes  of  proceedings  on  the  Crown-side  in  the 
county  where  the  case  is  supposed  to  have  arisen  ;  though  the 
minutes  from  1708  to  1722  have  been  carefully  searched. 
For  these  reasons  and  what  is  suggested  in  the  marginal  note 
I  conclude,  that  no  such  case  ever  existed. 

iH  ale  37a  Lord  Chief -Justice  Hale  is  very  full  and  express  on  the 

other  side  of  the  question ;  That  a  person  who  is  guilty  of 
petit  treason  may  be  indicted  of  murder,  ybr  it  is  a  speciea  of 
murder,  and  a  pardon  of  miu:der  pardoneth  petit  treason. 

•  Justice  Eyre  did  not  go  to  the  Western  cirouit  in  the  Summer  1712. 
Ward  and  Price  went  at  that  time.  This  infoimation  I  have  from  Mr. 
Maddock,  Clerk  of  Assize  of  the  Western  Circuit. 

Jx)rd 


OF    HOMICIDE.  327 

Lord  Chief-Justice  Coke,  having  dted  the  opinion  in  Dyer  chap  ix. 
235  before  mentioned,  saith,  "  Thai  petit  treason  is  murder  cmd  6  Co.  is.  • 
more:^*  and  from   thence  it  hath  been  inferred,  that  petit 
treason  and   murder  are,  in   consideration  of   law,  different 
offences,  or  that   the  crime  of   murder  is  merged  in   petit 
treason;  but  this  inference  will  not  hold,  however  true  the 
chief  justice's   doctrine  may  be.     There   Is  undoubtedly,   in 
consideration  of  law,  a  greater  degi*ee  of  malignity  in  the  one 
than  in   the  other,  arising   from  that  degree  of  allegiance, 
however  low,  which  the  murderer  owed  to  the  deceased  at  the 
time  the  fact  was  committed  or  conceived  in  his  heart :  but 
certainly  the  difference  in  point  of  malignity  between  murder 
and  manslaughter  is  infinitely  greater;  and  consequently  in 
that  respect  it  may  with  equal  propriety  be  said,  that  miMrder 
is  manaUvughter  and  more,  and  yet  in  judgment  of  law  they  4  oo.  46. 
are  the  same  offence,  differing  only  in  the  degree  of  malignity  §  Hi^i*£)' 
when  considered  in  relation  to  one  and  the  same  fact :  and  by 
a  parity  of  reason  Lord  Chief -Justice  Hale  concludeth,  that  3  Hale  246, 252. 
petit  treason  and  murder  are  to  be  considered  in  the  same 
light,  as  one  offence,  differing  only  in  degree. 

But  though  I  am  satisfied,  that  the  law  considereth  petit 
treason  and  murder  as  one  offence,  differing  only  in  circum- 
stance and  degree,  yet  whether  it  may  be  advisable  to  proceed 
upon  an  indictment  for  murder  against  a  person  plainly  appear- 
ing to  be  guilty  of  petit  treason  is  a  matter  that  deserveth 
great  consideration;  and  probably  determined  the  attorney- 
general  to  prefer  a  fresh  bill  for  petit  treason  in  Swan's  case  : 
for  though  the  offences  are,  to  most  purposes,  considered  as 
substantially  the  same,  yet  as  there  is  some  difference  between 
them  with  regard  to  the  judgment  that  is  to  be  pronounced 
upon  a  conviction,  and  a  very  material  one  with  regard  to  the 
trial,  a  person  indicted  for  petit  treason  being  intiUed  to  a  per- 
emptory challenge  of  35, 1  think  if  the  prosecutor  be  apprized  of 
the  true  state  of  the  case,  as  he  may  be  if  he  useth  due  dili- 
gence, he  ought  to  adapt  the  indictment  to  the  truth  of  the  fact. 

But  if,  through  a  mistake  on  the  part  of  the  prosecutor, 
or  through  the  ignorance  or  inattention  of  the  officer,  a 
bill  be  preferred  as  for  murder,  and  it  should  come  out  in 

evidence. 
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CHAP.  IX.         evidence,  that  the  prisoner  stood  in  that  sort  of  relation  to  the 

deceased  which  rendereth  the  offence  petit  treason,  I  do  not 
think  it  by  any  means  advisable  to  direct  the  jury  to  give  a 
verdict  of  acquittal :  for  a  person  charged  with  a  crime  of  so 
heinous  a  nature  ought  not  to  have  the  chance  given  him  by 
the  court  of  avaUing  himself  of  a  plea  of  auter/aUs  aequit  In 
such  a  case  I  should  make  no  sort  of  difficulty  of  discharging 
the  jury  of  that  indictment,  and  ordering  a  fresh  indictment 
for  petit  treason.  In  this  method  the  prisoner  will  have 
advantage  of  his  peremptory  challenges,  and  the  publick  justice 
will  not  suffer.  And  on  the  other  hand,  in  case  of  an  indictment 
for  petit  treason,  if  it  be  proved,  that  the  defendant  killed  the 
deceased  with  such  circumstances  t>f  malice  as  amount  to 
murder,  but  the  relation  of  servant  &c.  is  not  proved,  I  have 
no  sort  of  doubt,  that  on  such  an  indictment  the  defendant  may 

1  Hale  878.  be  f ound  jniilty  of  murder  and  acquitted  of  the  treason  :  for 

8  Hal6 184.  Of  * 

(SOS.)  murder  is  included  in  every  charge  of  petit  treason,  fdonieif 

proditarid  ds  ex  mcUitid  prcBoogUatd  murdravit. 

The  treason  is  a  circumstance  of  aggravation,  of  which  the 
defendant  may  be  acquitted,  and  yet  found  guilty  of  the 
substantial  part  of  the  charge;  just  as  a  man  upon  an  in- 
dictment for  murder  may  be  acquitted  of  that  and  found  guilty 
of  manslaughter :  ''  Because,''  say  the  books,  *'  manslaughter 
is  included  in  the  charge  of  murder." 

I  will  go  one  step  farther,  I  offer  it  as  my  private  opinion, 

(See  Bad-  which  IB  Submitted  to  the  judgment  of  the  learned.     Put  the 

UM^^m^       c<^^>  ^^^^  &  person  m  brought  to  his  trial  upon  an  indictment 

for  petit  treason,  and  that  one  witness  only  can  be  produced, 

or  that  the  prosecutor  is  not  furnished  with  any  evidence 

1  &  s  p.  &  M.  except  the  depositions  taken  before  the  coroner,  or  inf orma- 
2&8P.  &M.  tions  taken  on  oath  before  justices  of  the  peace  pursuant  to 
vid.Kei.  55.        the  statutos ;  and  let  it  be  supposed,  that  those  witnesses 

2  Hale  284!  ci^  living  btU  tunable  to  travel^  or   kept  out  of  the  way  by 

the  procurement  of  the  defnuiant.  What  is  to  be  done  in 
this  case?  Is  the  defendant  to  be  acquitted  of  the  whole 
Vid.  Seot.  10.  charge  ?  I  think  not.  I  think  this  evidence,  though  not 
sufficient  to  convict  of  petit  treason,  is  still  admissible  evi- 
dence, and  proper  to  be  left  to  the  jury  as  upon  a  charge 
of  murder;   and  the  jury,  if  they  are  satisfied,   may  find 

the 


OF    HOMICIDE.  329 

the  defendant  guilty  of  the  murder,  and  acquit  him  of  the  trea-  chap.  ix. 
soUi  for  the  reasons  just  now  given.  2  Haie  i84. 

Interest  reipublicas  ne  mcUeficia  remanearU  imptmita. 
Sect.  5.    A  wife  or  servant  joinin£c  with  a  strans^er  in  the  Sect.  5. 

,  ,  Petit  treaaon 

same  murder  may  be  charged  in  one  indictment,  which  could  and  moxder  in 

not  be  if  their  offences  were  not  substantially  the  same ;  and 

such  indictment  concluding,  that  they  /elomc^j  proditori^  d:  ex 

malUid  prascogitfUd  mvrdramervnfU,  is  good  for  both,  reddendo  Daiison  le,  and 

tingida  singuUe.  pTim!*  ***** 

Sscrr.  6.    AvUrfoiie  cusquit  or  attaint  upon  an  indictment  Sect.  0. 
for  murder  is  a  good  bar  to  an  indictment  for  petit  treason  for  quitox auaSiL 

j,\.^  JJ   ^  J         i  2  Hale  246,  252. 

the  same  fact,  and  so  e  canverao,  8  inat.  218. 

Sect.  7.    The  1  Edw.  VI.,  which  ousteth  clergy  in  the  sect.  7. 
case  of  wilful  miu*der,  extendeth  to  petit  treason  and  ousteth  oiexgy  by  the 
that  likewise ;  though  petit  treason  is  not  eo  nomine  ousted, 
and  notwithstanding  the  statute  restoreth  clergy  to  all  offences 
not  therein  enumerated  which  were  intitled  to  it  before  the 
1  H.  YIII ;  for  petit  treason  is  a  species  0/ murder. 

Lord  Hale  is  clearly  of  this  opinion,  and  putteth  a  case  2  Hale  842. 
which  is  not  provided  for  by  either  of  the  acts  of  H.  YIII.,  and 
yet  in  his  judgment  cometh  within  the  1  Edw.  YI.  It  is  the 
case  of  an  outlawry  :  and  he  saith,  "  In  my  opinion  the  statute 
of  1  Edw.  YI.  taking  away  clergy  from  persons  attaint  as 
well  as  from  persons  convict  of  murder  doth  extend  to  petit 
treason,  which  is  in  truth  murder  ;  and  consequently  a  person 
outlawed  of  petit  treason,  though  not  by  the  statutes  of  the 
2Sd  or  25th  H.  YIII.,  yet  by  the  statute  of  Edw.  YI.  is 
exempt  from  clergy  under  the  name  of  wilful  murder." 

The  only  use  I  make  of  this  passage,  (for  his  Lordship  hath 

not  here  considered  all  the  statutes  touching  petit  treason  with 

his  usual  accuracy,)  is  to  shew,  that  his  Lordship  considered 

petit  treason  merely  as  a  species  of  (murder :  and  whoever  will 

.read  the  statute;of  the  12  H.  YII.  cited  underneath  with  any 

attention 
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attention  will  see,  that  the  legislature  considered  it  in  no  other 
light  than  as  cm  aggravated  murder. 

There  is  another  case,  which,  I  think,  is  not  provided  for 
by  any  of  the  acts  anterior  to  that  of  Edw.  VI.,  and  must  be 
wholly  resolved  into  that  act.  It  is  the  case  of  petit  treason 
committed  by  a  person  in  holy  orders.  The  statute  of  H.  VU. 
is  confined  to  lay-persons.  The  words  are,  ''  If  ofny  la^^-peraon 
murder  &c,^*  The  23  H.  YIII.  ezpresly  ezcepteth  persons 
in  holy  orders,  viz.  of  the  order  of  subdeacon  or  above ;  and 
the  25  H.  YIII.  is  evidently  confined  to  persons  indicted  and 
arraigned  according  to  the  statute  of  the  23d :  and  therefore 
unless  petit  treason  committed  by  a  person  in  holy  orders  be 
ousted  by  the  1  Edw.  YI.  under  the  name  of  wilful  murder,  it 
remaineth,  for  aught  I  see,  still  intitled  to  clergy. 

Sbct.  8.  I  know  an  opinion  hath  been  entertained  by  some 
learned  men,  that  principals  in  petit  treason  may  be  ousted  of 
clergy  without  supposing  petit  treason  to  be  comprehended  in 
the  1  Edw.  YI.  under  the  denomination  of  wilful  murder; 
for  they  think,  that  the  whole  act  of  the  25  H.  YIII.  before 
cited  ia  revived  by  the  5  and  6  Edw.  YI.  according  to  the 
opinion  of  Lord  Coke  in  Powlter's  case :  but  that  opinion  is 
not  well  founded.  Hale  was  once  of  the  same  opinion  touch- 
ing the  revival  of  the  26  H.  YIII.  in  ioto^  and  grounded  him- 
self on  the  authority  of  Powlter*s  case  ;  *  who  was  denied  his 
clergy  upon  a  conviction  for  the  wilful  and  malicious  burning 
of  a  house  at  Newmarket,  whereby  the  greatest  part  of  the 
town  was  consumed. 

But  in  his  second  volume  he  resumeth  the  consideration  of 
that  case,  and,  totally  rejecting  Coke's  opinion  touching  the 
revival  of  25  H.  YIII.  in  toto,  ooncludeth,  that  no  part  of  that 
act  was  revived  except  the  clause  concerning  felons  convicted 
of  larciny  in  one  county  where  the  goods  came  into  their  pos- 
session by  robbery  or  burglary  in  another;  and  resteth  the 
authority  of  Powlter's  case  upon  a  much  safer  bottom. 


•  See  his  Summary  i;.  232  to  235,  and  History  1  vol.  570  to  674. 

Iwill 
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I  will,  for  the  reader's  satisfaction,  state  the  several  acts  chap.  ix. 
mentioned  in  Powlter's  case  as  shortly  as  I  can,  but  so  as  to 
avoid  obscurity. 

The  23  H.  VIII.  ousted  clergy  in  certain  cases  therein  ^?'Ji}^' 
enumerated,  among  which  the  offence  Powlter  stood  charged 
with  is  one.  This  act  extended  to  principals  and  accessaries 
before  the  fact,  being  convicted  by  verdict  or  confession ;  but 
did  not  reach  the  case  of  persons  wilfully  standing  mute  or 
challenging  peremptorily  above  twenty,  or  refusing  to  plead 
directly  to  the  indictment. 

To  remedy  this  defect  the  25  H.  VIII.  ousteth  such  of-  26H.  viii. 

c  8  B.  2. 

fenders  standing  mute  of  malice,  or  challenging  peremptorily 
above  twenty,  or  refusing  to  answer  the  indictment,  in  like 
manner  as  if  they  had  pleaded  not  guilty,  and  had  been  found 
guilty  according  to  the  laws  of  the  land. 

Thus  far  this  statute  was  merely  aiixiliary  to  the  former ; 
it  barely  provided  for  cases  falling  within  the  same  rule  of 
distributive  justice,  but  omitted  in  the  former  act,  probably 
through  mere  oversight. 

It  then  proceedeth  in  the  3d  section  to  a  case  of  a  quite  Ttid.  a.  8. 
different  nature  and  entirely  new ;  and  enacteth,  that  persons 
coming  to  the  possession  of  goods  by  robbery  or  burglary  in 
one  county,  and  taken  with  the  manner  in  another  and  there 
indicted  of  lardny,  shall  be  ousted  in  the  same  manner  as  if 
they  had  been  indicted  of  robbery  or  burglary  in  the  proper 
county;  if  it  shall  appear  upon  examination,  that  the  goods 
were  originally  taken  by  robbery  or  burglary. 

The  Ist  of  Edw.  VI.  ousted  clergy  in  certain  cases  therein  i  »•  vi.  «■  12. 
enumerated,  and,  for  the  most  part,  provided  for  by  the  23 
H.  VIII.,  biU  is  toUMy  silent  as  to  the  offence  of  toilful  burn- 
ing of  houses  \  and,  even  with  regard  to  the  enumerated 
offences,  doth  not  extend  to  accessaries  before  the  fact;  and 
farther  enacteth,  ''That,  in  all  other  oases  of  felony^  all 
persons  shall  have  the  benefit  of  clergy  as  they  might  have 
had  before  the  24th  day  of  April  in  the  1st  year  of  King 
Hen.  VIII,''  which  was  the  day  he  began  his  reign. 

Wilful  burning  of  houses  therefore^  which  had  been  ousted 
by  the  23d  and  25th  of  Hen.  VIII.,  was  restored  to  clergy 
by  this  clause ;  and  so  were  accessaries  before  the  fact  in  all 

the 
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CHAP. IX.         the  offences  therein  enumerated;  and  persons  coming  to  the 

possession  of  goods  by  robbery  or  burglary  in  one  county  and 
convicted  of  lardny  of  the  same  goods  in  another  were  likewise 
restored  to  clergy :  and  from  this  clause  and  the  act  next  cited 
the  doubt  in  Powlter's  case  arose. 

5&^«B.vi.  The  5th  and  6th  of  Edw.  VI.,  reciting,  that  the  23d  of 

n.  YIII.  did  not  extend  to  persons  committing  robbery  or 
burglary  in  one  county  and  taken  with  the  mawiur  in  another 
and  there  indicted  of  lardny ;  and  reciting  also  the  clause  in 
the  25th  of  Hen.  YIII.  already  cited,  which  had  ousted  those 
offenders ;  and  farther  redting  the  restoring  clause  in  the  1st 
of  Edw.  VI.  already  dted,  by  reason  whereof,  saith  the  act, 
TTton^  persons  committing  robbery  or  bwrglary  in  one  county 
and  fleeing  into  another  and  there  taken  with  the  manner  and 
convicted  of  larcinyj  had  been  admitted  to  their  clergy^  to  the 
great  emboldening  and  contorting  of  such  offendebs  ;  there- 
fore, for  redress  thereof  it  is  enacted,  *^  That  the  statute  of 
the  25th  of  H.  YIII.  touching  the  putting  of  such  offenders 
from  their  clergy,  and  every  article,  clause,  or  sentence  con- 
tained in  the  same  touching  dergy,  shall,  touching  such 
OFFENCES,  stand,  remain,  and  be  in  full  strength  and  virtue, 
as  it  did  before  the  making  of  the  said  statute  made  in  the  1st 
year  of  the  King." 

The  point  laboured  by  Coke  in  Powlter's  cafie  is,  that  this 
statute  revived  the  whoje  act  of  the  25th  of  Hen.  YIII ;  and 
consequenfly,  that  wilful  burning,  being  named  in  the  first 
clause  among  the  offences  enumerated  in  the  act  of  the  23d, 
is  ousted  by  the  general  words  every  article,  clause,  or  sentence 
contained  in  the  samsy  concerning  dergy, 

(S(a  f.  128,  a.)         Others,  and  among  them  Lord  Hale,  have  been  of  opinion, 

that,  general  as  the  words  may  seem  to  be,  they  must,  in  the 
construction  of  the  statute,  be  restrained  to  that  particular 
mischief,  which,  from  the  preamble,  appeareth  to  have  been 
singly  in  the  contemplation  of  the  legislature,  and  for  redress 
wliereof  the  act  was  professedJn/  made. 

They  have  likewise  concluded  from  the  strict  penning  of  the 
enacting  clamse  itself,  that  it  extendeth  only  to  such  offenders, 
and  such  offences  as  are  made  the  special  objects  of  it,  and  for 

that 
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that  purpose  are  named  in  the  preamble,  that  is,  to  persons  chap.  ix. 
committing  robbery  or  burglary  in  one  county  and  fleeing  into 
another  and  there  convicted  of  larciny. 

The  statute  of  the  1st  Edw.  YI.  did  not,  as  I  before  ob- 
served, extend  to  accessaries  before  the  fact,  who  frequently, 
in  a  just  estimate  of  things,  are  more  criminal  than  the  prin- 
dpals.  To  supply  this  great  defect  the  4th  and  5th  of  Ph. 
and  Mary  ousteth  these  accessaries  in  murder  and  the  other  4  A  5  Ph.  & 
offences  enumerated  in  the  1st  of  Edw.  YI.  and  some  others, 
and  in  the  enumeration  of  particulars  nameth  the  offence  of 
mLfvl  hwrning  of  houses. 

The  operation  of  this  act,  and  what  influence  it  had  on 
Fowlter's  case,  will  be  presently  considered. 

Lord  Hale,  in  the  passage  I  last  dted  from  him,  saith,  that 
the  23d  H.  VIII.  never  was  revived  with  regard  to  the  offence 
of  wilful  burning.  This  observation  suggesteth  the  great  ab- 
surdity of  supposing  the  25th  H.  VIII.  to  have  been  revived 
in  toto  without  reviving  the  23d :  for  both  the  acts,  as  far  as 
concemeth  this  point,  are  to  be  considered  as  forming  one  entire 
system  of  police  with  regard  to  the  offences  which  are  made  the 
objects  of  them ;  the  former  extendeth  to  the  cases  which  ordi- 
narily occur,  convictione  by  verdict  or  confession]  the  latter  to  such 
as  very  seldom  happen,  and  are  omitted  in  the  former  through 
mere  oversight,  the  causes  of  standirhg  mute  &c.  This  being  the 
state  of  the  case,  it  is  extremely  difficult  to  conceive,  that  the 
legislature  should  seriously  intend  to  revive  the  one  in  toto  with- 
out reviving  the  other;  that  they  should  think  of  reviving  a  whole 
act,  part  of  which  is  merely  auxiliary  to  a  former,  without  re- 
viving that  for  the  effectuating  of  which  the  other  was  made. 

Hale  having  rejected  the  notion  of  the  revival  of  the  25th 
H.  Vlll.  in  toto  addeth,  "  Therefore  the  last,  and,  /  think,  the 
surest  answer  to  the  difficulty  is,  that  the  statute  of  the  3d 
and  4th  Ph.  and  M.  taking  away  clergy  in  all  cases  from  (4th  and  sth.) 
him  that  maliciously  commands,  hires,  or  counsels  the  wilful 
burning,  doth,  by  necessary  consequence,  take  away  clergy 
in  all  cases  from  the  principal  offender." 

This 
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CHAP.  IX.  This  is  the  bottom  upon  which  he,  upon  full  consideration 

of  the  point,  thinketh  it  may  be  safely  rested :  and,  in  truth, 
upon  this  bottom,  and  former  precedents,  which  were  carefuUy 
consulted,  I  think  it  was  rested  in  Powlter's  case ;  for  though 
Lord  Coke  in  his  report  of  that  case  strongly  laboureth  the 
point  of  the  revival  of  the  25th  H.  YIII.  in  toto,  and  saith  the 
court  80  reaohedy  yet  it  is  very  plain  from  his  own  report  of 
the  case,  that  others  of  the  judges,  how  many  or  who  he  doth 
not  8ay,  did  not  concur  with  him  in  that  opinion.  But  when 
he  mentioneth  the  statute  of  Ph.  and  M.,  as  one  ground  of  the 

11  Co.  35,  a.         resolution,  he  saith,  ''  This  was  taken  by  divers  of  the  justices," 

by  whom  or  how  many  he  doth  not  say,  '^  to  be  a  good  interpre- 
tation by  the  whole  Parliament  of  all  the  said  acts  concerning 
this  matter.  For  if  the  principal  should  have  his  clergy,  it 
would  be  absurd,  and  what  was  never  seen  in  our  law,  that 
clergy  should  be  taken  from  the  accessary  before :  and  secondly, 
it  would  be  in  vain  to  take  away  clergy  from  the  accessary, 
and  leave  the  principal  to  have  his  clergy  ;  for  if  the  principal 
hath  his  clergy  before  judgment,  the  accessary  shall  not  be 
arraigned." 

This  reasoning  he  saith  had  its  weight  with  divers  of  the 
judges :  most  probably  it  was,  together  with  the  constant 
practice  in  like  cases,  the  principal  ground  of  the  resolution  in 
that  case.  For  if  the  case  of  a  person  pleading  to  the  indict- 
ment was  not  within  the  25th  H.  VIII.  but  stood  purely  on 
the  23d,  as  undoubtedly  it  did,  then  the  bare  revival  of  the 
statute  of  the  25th,  supposing  it  to  have  been  revived  in  toto^ 
could  not  have  affected  the  case  of  Powlter ;  for  he  pleaded  not 
guiUy,  amd  was  convicted  by  verdict. 

11  Co.  20,  a.  Lord  Coke  admitteth,  that  the  23d  H.  VIII.  is  not  revived 

by  the  5th  and  6th  £.  VI ;  EEale,  as  I  before  observed,  saith 
the  same :  but  Coke,  still  presuming  that  the  25th  is  revived  in 
totOy  supposeth,  that  the  case  of  a  conviction  by  verdict  or  con- 

11  Co.  so.  b.  fession  is  within  the  letter  of  that  act.  The  words,  as  he  citeth 
them,  are,  ''  He  "  [the  person  standing  mute  <kc.]  *^  shall  lose 
the  benefit  of  clergy,  in  like  manner  as  if  he  had  directly 
pleaded  etc,  and  thereupon  had  been  found  guilty,  accord- 
ing to  the  laws  of  the  land/'     From  this  clause  ao  cited 

he 
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he  ooncludeth,  that  every  person  convicted  by  verdict  or  con-  chap,  ix, 
feaaion  of  any  of  the  crimes  mentioned  in  the  act  is  ousted  of 
clergy  without  recurring  to  the  act  of  the  23d. 

A  little  more  caution  in  this  citation  would  have  over- 
turned one  branch  of  his  Lordship's  conclusion,  I  mean  with 
regard  to  a  conviction  upon  a  confession.  For  the  dsc.  here 
thrown  in  covereth  some  very  material  words,  which  the 
learned  reporter  in  justice  to  the  argument  should  not  have 
flunk.  The  words  of  the  act  are,  ''Shall  lose  the  benefit 
of  clergy  in  like  manner  as  if  he  had  directly  pleaded  not 
GUILTT,  and  ikerewpon  had  heenfownd  guilty y  according  to  the 
laws  of  the  kmdJ'  Is  here  a  single  word  that  reacheth  the 
case  of  a  confession  ?  Or  can  the  clause  by  construction  be 
made  to  reach  it?  Quite  the  contrary.  The  learned  judge 
himself,  in  the  pa,ge  next  before,  admitteth,  that,  had  the  23d  80, 2. 
H.  YIII.  been  so  worded,  the  case  of  a  confession  could  not 
have  been  brought  within  that  a>ct.  By  what  rule  of  construc- 
tion therefore  is  it  brought  within  this  ? 

And  with  regard  to  the  true  scope  and  intention  of  the 
statute,  surely  it  was  not  the  intent  of  it  actum  agere ;  it  was 
not  to  provide  for  the  cases  of  conviction  by  verdict  or  con- 
fession, which  the  23d  H.  YIII.,  then  in  full  force,  had  effectu- 
ally provided  for.  The  plain  intent  was  to  provide  for  cases 
not  before  provided  for,  the  cases  pf  standing  mute  &Cy  and 
none  other ;  as  any  one  may  see,  who  will  consider  the  nature 
of  the  act,  and  read  it  with  due  attention. 

I  was  willing  to  enter  somewhat  largely  into  the  point  of 
the  revival  of  the  25th  H.  VIII.,  though  perhaps  it  hath  led 
me  a  little  too  far  from  the  subject  I  have  been  pursuing ; 
because  a  great  deal  of  the  confusion  and  obscurity  which 
hath  been  thrown  over  the  law  touching  clergy,  as  it  stood 
upon  the  acta  of  H.  VIII.  and  Edw.  VI.,  hath  arisen  from 
considering  the  act  of  the  25th,  and  sometimes  even  the  23d 
H.  VIII.,  as  revived;  and  from  blending  them  with  the 
statutes  of  Edw.  VI.,  as  parts  of  one  system  of  law  touching 
the  allowance  or  non-allowance  of  clergy. 

In  my  opinion  both  the  acts  were  superseded,  as  far  as  con- 
cerned   the  allowance  or  non-allowance  of   clergy,  by  the 

restoring 
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restoring  clause  in  the  Ist  of  Edw.  YI.  already  cited ;  till  the 
6th  and  6th  Edw.  V  J.  in  part,  and  far  the  purpose  be/are  men- 
tioned, revived  that  of  the  25th,  and  the  statute  of  Phil,  and 
Mary  put  the  matter  out  of  doubt  with  regard  to  Areon. 

The  judgment  in  Powlter's  case  was  founded  in  sound  sense, 
and  upon  legal  principles,  though  not  upon  those  which  the 
learned  reporter  hath  chosen  to  found  it  upon. 

Sect.  9.  From  the  rules  here  laid  down,  with  what  hath 
been  offered  by  way  of  illustration  of  them,  it  appeareth,  that 
the  law  oonsidereth  the  offences  of  murder  and  petit  treason  as 
substantially  the  same  offence,  differing  only  in  degree.  The 
latter  aggravated  by  the  allegiance,  however  low,  which  the 
murderer  owed  to  the  deceased;  and  in  consequence  of  that 
circumstance  of  aggravation,  and  of  that  alone,  the  judgment 
upon  a  conviction  is  more  grievous  in  one  case,  than  in  the 
other;  though  in  common  practice  no  material  difference  is 
made  in  the  manner  of  the  execution,  unless  in  some  very 
special  casea 

I  remember  a  woman,*  for  the  murder  of  her  husband 
under  circumstances  of  high  and  uncommon  aggravation, 
literally  burnt  alive :  and  we  are  told,  that  in  a  case  of  petit 
treason  the  prisoner  was,  by  order  of  the  court,  drawn  immedi. 
ately  after  sent^ice  from  Westminster-hall  to  Tyburn  without 
the  poor  comfort  of  an  hurdle,  or  any  other  thing  to  keep  his 
head  and  body  from  the  ground.  This  severity  the  judgment, 
to  be  drawn,  formerly  imported ;  though  now  draxjon  upon  an 
hurdle  is  become  part  of  the  judgment  in  all  cases  of  treason. 

Sect.  10.  There  are,  it  must  be  admitted,  some  instances 
in  which  the  law  maketh  a  wide  difference  between  petit 
treason  and  murder,  with  regard  to  the  trial  and  method  of 
conviction  :  but  that  difference  is  not  founded  in  the  different 
nature  of  the  offences,  but  upon  merely  positive  institutions. 

The  statute  of  the  22  H.  YIII.  c.  14.  reduced  the  peremp- 
tory challenge    in  the   case  of  petit  treason  to  20.     The 


*  Catharine  Hayes,  convicted  at  the  Old  Bailey  April  1726. 
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28  Bdw.  III.  c.  13.,  which  extended  to  petit  treason,  intro-  Chap.  ix. 
daced  the  trial  per  medieUUem  linguce.  Both  these  statutes* 
were  virtually  repealed  by  the  1  <k  2  P.  &  M.  c.  10.,  which 
provideth,  that  in  aU  oases  of  treason  the  trial  shall  be  according 
to  the  course  and  order  of  the  common-law.  This  restored 
the  peremptory  challenge  of  35. 

The  1  Edw.  VI.  c.  12,  expressly  requireth  two  witnesses 
upon  the  indictment  and  at  the  trial,  as  well  in  the  case  of  petit 
as  high  treason;  and  the  5  &  6  Edw.  YI.  c.  11,  by  general 
words  extending  to  all  treasons,  requireth,  that  the  witnesses, 
i/Uvingy  shall  be  examined  in  person  upon  the  trial  in  open 
court.  These  statutes  are  still  in  force.  And  although  some 
improvements  have  been  made  by  the  statute  of  King  William, 
yet  as  that  statute  extendeth  only  to  the  several  species  of  high 
treason  therein  provided  for,  the  case  of  petit  treason  standeth 
solely  on  those  of  Edw.  VI. 

Upon  the  foot  of  the  5  &  6  Edw.  VI.  depositions  of  wit- 
nesses taken  by  the  coroner,  or  informations  taken  before  jus- 
tices of  the  peace,  and  certified  to  the  gaol-delivery  pursuant 
to  the  statute,  are  not  evidence  whereon  to  ground  a  convic-  i  a  2  P.  A  m. 
tion  for  petit  treason,  if  the  party  he  living,  though  unable  iHaieSOS. 
to  travel  or  kept  out  of  the  way  by  the  prisoner  or  by  his 
procurement. 

These,  I  conceive,  are  the  only  instances  wherein  the  law 
maketh  a  difference  between  the  cases  of  petit  treason  and  mur. 
der ;  and  this  difference  is  plainly  matter  of  positive  institution, 
and  doth  not  arise  out  of  the  different  nature  of  the  offences. 

*  (It  may  deserve  to  be  considered,  whether  the  argument  in  p.  237, 238* 
which  proves,  that  the  provisions  made  by  the  statntes  of  1  Edw.  YI.  e,  12. 
and  6  i:  6  Edw.  YI.  <;.  11.  in  favour  of  the  subject  are  not  repealed  by  the 
statute  of  1  &  2  P.  &  M.  0. 10,  will  not  likewise  prove,  that  the  trial  ^«r 
wtedietatem  lingua^  introduced  by  the  statute  of  28  Edw.  III.  c,  13,  is  not 
repealed  by  the  statute  of  P.  &  M. :  for  the  trial j?^  medietatem  lingua  was 
certainly  intended  in  favour  of  the  prisoner.  But  see  Dyer  144.  3  Inst. 
37.    1  Hale  316.    2  Hale  271.) 

END    OF    THE    DISOOUKSE 
ON    HOMICIDE. 
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DISCOURSE     III. 

Of  AoooMPLioEs  in  High  Tbeason  and  other 

Capital  Offences. 

CHAP.      I. 

Of  Accomplices  in  Treason,    and    of   Persons 
present  aiding  and  abetting  in  Felony. 

T"TNDEK  this  head  something  will  be  said  briefly  touching 
vJ    the  connection  which   in  judgment  of  law  subsisteth 
between  principals  and  accessaries  in  felony,  and  the  relation 
they  stand  in  to  each  other. 

But  I  have  in  the  title  of  this  discourse  chosen  to  make  use 
of  the  term  accomplices ;  because  it  taketh  in  all  the  parttcipes 
criminU,  as  well  in  high  treason  as  felony ;  and  in  the  latter, 
whether  they  are  considered  in  strict,  legal  propriety  as  princi- 
pals in  the  first  or  second  degree,  or  merely  as  accessaries 
before  or  after  the  fact. 

Sect.  1.     It  is  well  known,  that  in  the  language  of  the  law  seot  i. 
there  are  no  accessaries  in  high   treason,  all  are  principals.  tohC^toSwn. 
Every  instance  of  incitement,  aid  or  protection,  which  in  the 
case  of  felony  will  render  a  man  an  accessary  before  or  after 
the  fact,  in  the  case  of  high  treason,  whether  it  be  treason  at 
common-law  or  by  statute,  will  make  him  a  principal  in  trea- 
son ;  unless  the  case  be  otherwise  provided  for  by  the  statute  sm  to  this  par- 
creating  the  offence,  or  where  the  special  penning  of  the  act  ESr!  ^^ 
leadeth  to  a  different  construction. 

This  rule  hath  long  obtained,  and  will  not  now  be  contro- 
verted ;  but  I  think  it  a  matter  of  great  importance,  that  the 
rule  be  rightly  understood,  I  mean  with  those  limitations 
which  sound  sense  and  common  equity  require.  For  cases 
have  frequently  happened,  where  an  offender  in  the  final  issue 
of  the  prosecution  may  be  considered  as  a  principal  in  treason  ; 
and  yet,  during  the  intermediate  steps  towards  his  conviction, 

he 
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CHAP.  I.  he  ought,  from  a  principle  of  natural  justice,  to  be  considered 

merely  as  in  th$  ncUure  of  an  accessary  before  or  after  the 
fact. 

For  instance,  A .  adviseth  B,  to  counterfeit  the  King's  coin 
or  seals,  or  indeed  to  commit  any  of  the  offences  declared 
treason  by  the  25  £dw.  Ill,  and  fumisheth  him  with  means 
for  that  purpose :  (that  species  of  treason  which  in  judgment  of 
law  falleth  within  the  clause  of  compassing  the  death  of  the 
King,  Queen,  or  Prince  always  excepted :)  if  B.,  in  conse- 
quence of  this  advice  and  encouragement,  doth  the  fact,  A .  is 
a  principal  in  the  treason ;  for  such  advice  and  assistance  in 
the  case  of  felony  would  have  made  him  an  accessary  before 
the  fact ;  and  in  high  treason  there  are  no  accessaries,  all  are 
principals.  But  if  B.  forbeareth  to  commit  the  fact,  to  which 
he  is  incited,  A.  cannot  be  a  traitor  merely  on  account  of  this 
advice  and  encouragement,  though  his  behaviour  hath  been 
highly  criminal;  for  bare  advice  or  incitement,  how  wicked 
soever,  unless  in  the  cases  already  excepted,  will  not  bring  a 
man  within  the  statute,  where  no  treason  hath  been  committed 
in  consequence  of  it. 

So  in  the  case  of  assistance  or  protection  supposed  to  be 
given  to  a  traitor  after  the  fact,  the  party  knowingly  affording 
such  protection,  if  tJve  treason  liaih  been  in  fact  committed^  will 
be  a  principal  in  treason  for  the  reasons  already  mentioned. 
But  if  a  person  lying  probably  under  a  suspicion  of  guilt,  con- 
scious of  his  own  innocence,  should  think  it  advisable  to  with- 
draw and  patiently  to  wait  the  issue  of  things  when  the  storm, 
which  gathereth  round  him,  shall  be  blown  over;  the  party 
who  received  and  harboured  him,  during  his  retreat,  cannot 
be  a  traitor  for  so  doing ;  provided  the  conduct  of  his  friend 
shall  appear,  upon  examination,  to  have  been  blameless. 

SiiDMt.  9, 188.  Lord  Chief -Justice  Coke,  who,  while  he  was  in  the  service 

of  the  Crown,  seemeth  to  have  had  no  bowels  in  state-prosecu- 
tions, when  he  layeth  down  and  applieth  the  rule  I  have  men- 
tioned, that  aU  are  principals  in  treaaany  plainly  goeth  upon  a 
supposition,  that  the  treason,  presumed  to  have  been  procured, 
teas  afterwards  in  fact  committed ;  or  that  the  party  supposed 
to  have  been  knowingly  received  and  harboured  had  been 

actually 
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actually  guilty  of  high  treason.  It  would  have  been  absurd  to  chap.  i. 
the  last  degree  to  have  gone  upon  any  other  supposition ;  for  it 
cannot  be  said  with  any  sort  of  propriety,  that  a  person  prO' 
cured  an  offence  to  be  committed  which  in  truth  never  was 
committed ;  or  that  any  person  knowingly,  viz.  vnth  a  fidl 
knowledge  of  a  treason  to  h/ome  been  oommittedy  (that  I  take  to  be 
the  legal  sense  of  the  term  knounngli/y)  received  and  harboured 
the  traitor,  if  such  treason  never  had  been  committed  by  him. 

There  needeth  very  little  to  evince  the  truth  of  this  obser- 
vation more  than  to  give  a  proper  attention  to  the  rule 
already  mentioned,  That  every  act  which  in  the  case  of  fdony 
will  render  a  man  an  accessary  vnU  in  the  case  of  treason  make 
him  a  principal ;  especially  if  we  add  to  it,  according  to  Lord 
Hale,  that  nothing  short  of  such  an  act  vriU.  What  circum-  i  Haie  289. 
stance  therefore  is  necessary  to  render  a  man  an  accessary  in 
felony  ?  Plainly  this  above  all  others,  theU  the  felony  charged 
upon  the  principal  hath  been  in  fact  committed  by  him.  For 
which  reason  no  verdict  can  pass  against  the  accessary  till  the 
truth  of  this  single  fact  shall  have  been  legally  established ; 
either  by  the  conviction  of  the  principal  if  he  continueth 
amesnable  to  justice;  or  by  judgment  of  outlawry  if  he 
abscondeth  or  fleeth ;  unless  the  accessary  chooseth  to  wave  (i  Haia  628. 
the  benefit  of  the  law,  and  to  submit  to  a  trial.  *  ^***  *^^ 

This  rule  is  founded  in  good  sense  and  natural  justice.  The 
accessary  is  indeed  a  felon,  but  guilty  of  a  felony  of  a  different 
kind  from  that  of  the  principal.  It  is,  if  I  may  use  the  ex- 
pression, a  derivative  felony  connected  with  and  arising  out  of 
that  of  the  principal  and  cannot  exist  without  it. 

Whether  the  same  equitable  rule  is,  by  parity  of  reason,  to 
be  extended  to  treasonable  actions  of  a  similar  nature ;  I  mean 
to  such  as  are  of  the  derivative  kind,  and  though  in  the  language 
of  the  law  stiled  principal  treasons,  yet  partaking  of  the  nature 
of  merely  accessorial  offences,  cometh  now  to  be  considered. 
This  is  the  point  of  importance  I  hinted  at  in  the  outset  of  this 
discourse.  For  if  in  prosecutions  for  treasons  of  this  kind  the 
same  rule  of  equity  be  observed  as  in  cases  of  felony,  it  will  be- 
come a  matter  of  very  small  importance  to  have  been  learning 

by 
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OHAP.  I.  ]yy  what  gpedal,  technical  ezprefision  we  are  to  describe  the 

offence. 

^  1m-^sul  Lord  Chief- Justice  Hale  spendeth  a  whole  chapter  on  this 

point,  which  he  intitleth,  ''Concerning  principals  and  <Moce9' 
aaries  in  high  treason."  And  though,  in  conformity  to  the 
established  mode  of  speaking,  he  calleth  every  person  who  can 
any  way  be  considered  as  an  accomplice  in  treason  a  principal 
in  it ;  yet,  when  he  cometh  to  speak  of  the  course  and  order  to 
be  observed  in  the  prosecution  of  the  offenders,  he  considereth 
those  accomplices  whose  supposed  guilt  Is  connected  with  and 
dependeth  upon  the  real  guilt  of  another  in  the  light  of  mere 
accessaries ;  and  stateth  a  few  cases  by  way  of  illustration  and 
proof. 

A  person  is  committed  to  prison  for  high  treason,  the  gaoler 
voluntarily  suffereth  him  to  escape ;  or  a  stranger  knowing  of 
such  commitment  breaketh  the  prison  and  setteth  him  at  large, 
or  knowingly  rescueth  him  after  an  arrest  and  before  he  is 
brought  to  prison.  In  all  these  cases  the  gaoler  and  the  per- 
son breaking  prison  or  rescuing,  whom  he  in  a  passage  I  shall 
presently  cite  caUeth  a  kind  of  aocessarieB^  are  principals  in 
treason,  if  the  party  imprisoned  were  really  a  traitor.  If  he 
were  not  so,  it  will  be  no  treason  in  them ;  and  therefore  they 
shall  not  be  arraigned  till  the  principal  offender  be  convict ; 
for  if  he  be  acquitted  of  the  principal  offence  the  others  shall 
be  discharged. 

I  have  used  the  words  knowing  and  knowingly,  because  I 
think  that  circumstance  is  a  necessary  ingredient  in  the  case. 

cn>.  Car.  58S.       It  is  truo,  it  was  resolved  in  Benstead's  case  cited  here  by  the 

joiMs(  .)  learned  author  and  at  p.  141,  bul,  I  think,  not  with  entire  ap- 

probation of  the  ruUy  that  the  party  breaking  prison  would  have 
been  guilty  of  treason  though  he  had  not  knoum  that  traitore 
were  there.     I  am  by  no  means  satisfied  with  this  opinion: 

1 H.  VI.  5  K  for  the  single  authority  upon  which  this  point  is  said  by  Hale 
to  have  been  so  ruled  doth  by  no  means  warrant  it ;  the  book 
ezpresly  stateth  it,  that  the  party  did  know  that  traitors  loere 

Bro.  TreMon  11.  tl^^re  \  and  Brooke,  who  abridgeth  the  case,  is  express  to  the 
same  purpose,  ^'  Seiant  que  traitors fueront  enoeo'y^^  and  Coke, 
citing  the  same  case,  layeth  a  great  stress  on  this  circumstance, 
that  the  party  ktieic  that  traitors  wert  there,  and  conducted 
them  out  of  prison. 

I  have. 
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I  have,  upon  another  occasion,  taken  some  notice  of  this  ^^?-  ^-       . 

'      *  '  Duo.  I.  0. 2.  8.  5« 

short  and  imperfect  report  of  Benstead's  case,  and  observed 
that  the  prosecution  against  him  appeareth  to  have  been  car- 
ried on  with  uncommon  expedition,  not  to  say  with  some 
degree  of  precipitancy :  and  probably  the  forcing  of  prison- 
doors,  as  many  tvere  forced  during  the  tumuU,  was  given  in 
evidence  on  his  trial,  among  other  outrages  of  the  night,  as 
overt-acts  of  levying  war,  the  species  of  treason  for  which  he 
stood  indicted. 

The  same  rule  of  equity  and  natural  justice  the  learned 
judge  in  another  place  applieth  to  the  case  of  felonious  escapes  ^  Hale  598. 
and  rescues,  and  addeth,  ''  If  the  principal  offender  be  con- 
victed and  hath  his  clergy,  I  think  the  gaoler  or  rescuer 
shall  never  be  put  to  answer  the  escape  or  rescue,  as  the 
accessary  where  the  principal  hath  his  clergy  is  thereby 
discharged,*  for  the  rescuer  and  officer  are  a  kind  of 
accessaries. 

He  calleth  them  a  kind  of  accessarieSy  because  there  can  be 
no  felonious  escape  or  rescue  where  no  felony  had  been  pre- 
viously committed :  but  in  strict,  legal  propriety  they  are  not 
aooessaries  to  the  original  felony ;  for  though  a  man  should  be 
committed  for  many  felonies,  yet  the  escape  or  rescue  is  con- 
sidered as  one  single  felony  and  is  so  charged.  i  Hale  599. 

With  regard  to  a  person  knowingly  receiving  and  har- 
bouring a  traitor,  the  learned  judge  in  the  place  lately  cited  1  voi.  c.  22. 
argueth,  That  though  he  is  in  the  eye  of  the  law  a  principal 
traitor  and  shall  not  be  said  to  be  an  accessary,  yet  thus  much  he 
partaketh  of  am,  accessary,  his  indictment  must  be  special  of  the 
receipt  and  not  of  the  principal  treason.  If  he  is  indicted  by 
a  several  indictment,  he  shall  not  be  tried  till  the  principal  be 
convicted ;  if  in  the  same  indictment  with  the  principal,  the 
jury  must  be  charged  to  inquire  first  of  the  principal  offender, 
and  if  they  find  him  guilty,  then  of  the  receipt ;  and  if  the 

*  The  lot  of  Q.  Anne  hath  provided  for  this  case  and  for  the  case  of  a  seai.  2.  c  9. 
pardon  of  the  principal  after  conviction.  Bat  in  the  treasons  of  the  ac- 
cessorial kind  already  mentioned,  and  which  will  be  mentioned,  I  do  not 
conceive  that  any  rale  of  eqaity  or  nataral  jastice  woald  be  infringed  by 
giving  the  rale,  '*  That  in  treoion  there  are  no  acoeuariet^  all  are  prin- 
eipaUf^  its  ntmost  extent  against  every  accomplice ;  though  the  prin- 
cipal offender  shoald  be  pardoned  or  die  after  conviction  and  before 
attainder.    I  shall  enlarge  a  little  as  to  this  point  in  the  case  of  acces- 

nries  in  felony  in  its  proper  place. 

prineipal 
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CHAP.  I.  principal  be  not  giiilty,  then  to  acquit  both ;  for  though  in  the 

eye  of  the  law  they  are  both  principals  in  treason,  yet  in  truth 
he  (the  receiver)  is  so  far  an  accessary  that  he  cannot  be  guilty 
if  the  principal  be  innocent. 

4  St.  Tri.  ISO.  In  the  case  of  Mrs.  lisle,  whose  hard  fate  it  was  to  fall  into 

the  hands  of  perhaps  the  worst  judge  that  ever  disgraced  West- 
minster-hall, no  regard  was  paid  to  this  doctrine.  I  would  not 
be  thought  to  mention  this  case  as  an  authority,  upon  which  a 
doubt  can  at  this  day  be  possibly  raised.  I  do  it  for  the  sake  of 
what  happened  afterwards,  which  I  take  to  be  an  authority 
with  me.  Her  attainder  was  afterwards  reversed  in  Parlia- 
ment ;  and  the  act  reciteth  among  other  hardships  of  her  case, 
''That  she  was,  by  an  irregular  and  undue  prosecution,  in- 
dicted for  entertaining  and  concealing  John  Hicks  a  false 
traitor  knowing  him  to  be  such ;  though  the  said  Hicks  was 

not  at  the  time  of  the  trial  (UtairUed  or  convicted  of  cmy  such 

•      fi 

crvme. 

\  Hiae  2^'.  ^^  same  learned  author  in  other  parts  of  his  work  argueth 

to  the  purpose  for  which  I  have  already  cited  him  j  and  applieth 
the  same  rule  of  equity  to  the  case  of  a  person  indicted  for 
contriving,  abetting,  aiding,  or  consenting  to  treason,  which 
happeneth  never  to  have  been  carried  into  execution. 

But  here  we  must  distinguish,  though  the  learned  judge, 
speaking  in  general  terms  apposite  to  his  present  purpose,  doth 
not.  For  with  regard  to  every  instance  of  incitement,  consent, 
approbation,  or  previous  abetment  in  that  species  of  treason 
which  falleth  under  the  branch  of  the  statute  touching  the 
compassing  of  the  death  of  the  King,  Queen,  or  Prince,  every 
such  treason  is  in  its  own  nature,  independently  of  all  other 
circumstances  or  events,  a  complete  overt-act  of  compassing; 
though  the  fact,  orginally  in  the  contemplation  of  the  parties, 
should  never  be  effected,  nor  so  much  as  attempted.  A.  in- 
citeth  -5.  to  a  treason  of  this  kind,  B,  in  abhorrence  of  the 
crime,  and  from  a  just  sense  of  the  duty  which  every  man  oweth 
to  his  King  and  country,  and  which  every  good  man  in  the 
like  circumstance  will  pay,  maketh  a  discovery,  by  means 
whereof  A,  is  brought  to  justice.  This  incitement  on  the  part 
oi  A,  is  a  complete  overt-act  of  treason  within  this  branch 

of 
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of  the  statute,  and  hath  no  sort  of  connection  with  or  necessary  chap.  i. 
dependence  upon  the  future  behaviour  of  B:  and  therefore 
whatever  the  learned  author  hath  advanced  in  general  terms 
touching  fruitless,  ineffectual  advice  or  incitement  to  treason- 
able practices  must  be  understood  of  such  treasons  only  as  do 
not  fall  within  this  branch  of  the  statute. 

Sect.  2.     I  come  now  to  consider  the  case  of  accomplices  8eet.2. 
in  felony. 

Where  two  or  more  are  to  be  brought  to  justice  for  one  prindpaiBin 
and  the  same  felony,  they  are  considered  in  the  light  either  oond!^^ki 
of  principals  in  the  first  degree,  as  having  actually  and  with  '®*®"^- 
their  own  hands  committed  the  fact ;  or  of  principals  in  the 
second  degree,  as  having  been  present  aiding  and  abetting  at 
the  commission  of  it ;  or  of  accessaries  before  or  after  the  fact. 

The  distinction  between  principals  in  the  first  and  second 
degrees,  or,  to  speak  more  properly,  the  course  and  order  of 
proceeding  against  offenders  founded  on  that  distinction,  seem- 
eth  to  have  been  unknown  to  the  most  antient  writers  on  our 
law ;  who  considered  the  persons  present  aiding  and  abetting 
in  no  other  light  than  as  accessaries  at  the  fact,  and  conse- 
quently not  liable  to  be  brought  to  trial  till  the  principal  offen- 
ders should  be  convicted  or  outlawed. 

This  seemeth  to  be  agreed  by  the  best  of  our  modem  writers ;  (i  Hale  487, 
and  therefore  I  will  not  spend  time  in  transcribing  many 
authorities  from  the  antients.     One  or  two  I  will  briefly  cite 
and  refer  to  others. 

Bracton,*  speaking  of  the  course  of  proceeding  where  the 
principal  offender  Ls  not  amesnable  to  justice,  saith,  **  Appel- 
lati  vero  de  forcia  salvo  attachierUtMr  quov^ue  appeUcUi  de  facto 
convincantur :  **  but  where  all  are  amesnable,!  "  Procedatur 
contra  omnes  per  ordinem ;  dwm  tamfien  illi  de  forcid  non  re- 
apondeamt  omAeqiuim  factum  corwiricatur,^^ 

Fleta  speaketh  to  the  same  purpose  and  almost  in  Brae-   Lib.  i.  c.  si 

ft.  8. 

ton's   words :    and   the  Mirror   in   cniunerating   the    several 


*  De  Coron.  c,  8.  s.  3.  and,  c  12.  x.  9.  to  the  end  of  the  chapter, 
t  C.  19.  «.  4  &  5.  and  to  the  same  purpose  see  4  E.  1,  st,  2.  de  Officio 
Coranatorit. 

sorts 
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0^1^"  il*  sorts  of  accessaries,  among  others,  mentioneth,  "  oeux  qtus  sont 

en  la  forced* 

I  have  here  taken  it  for  granted,  that  by  the  appellaH  de 

forcid  these  authors  meant  persons  present  aiding  and  abetting. 

The  appeal  de  /ordd  proveth  this  beyond  the  possibility  of  a 

Bxaot,.  de  Coron.  contradiction.     "  A.  appellat  R  de  foix;i&,  quod  idem  B.  venit 

cum  prcedicto  C.  (the  perpetrator)  d;  tenuit  ipswm  D.  (the 
deceased)  qvamdiu  ipse  C.  iUum  interfecUJ^  In  the  case  of  rape 
the  appeal  de  forcid  is  to  the  same  purpose,*  mvMUia  muUvndis; 
plainly  importing  that  the  defendant  was  present  aiding  and 
abetting  at  the  fact. 

I  am  aware  of  the  sense  Coke  putteth  upon  the  words,  '^  com- 
mandment, ^rce,  aid,  or  receipt,''  in  his  comment  on  the  statute 

0. 14.  of  Westm.  1.,  That  none  of  them  import  mare  than  the  offence  of 

accessaries  before  or  after  the  fact :  and  I  admit,  that  they 
must  now  be  so  understood,  though  the  original  import  of  the 

Bee  stanf.  41,  word  foTCC  in  the  act  was  confined  to  those  we  now  call  prin- 
cipals in  the  second  degree;  but  the  great  inconvenience  of 
the  rule  I  have  mentioned  touching  the  course  and  order  of 
proceeding  against  accomplices  in  felony,  tending,  as  it  plainly 
did,  to  the  total  obstruction  of  justice  in  many  cases  and  to 
great  delays  in  others,  induced  the  judges,  from  a  principle  of 
true  political  justice,  to  come  into  the  rule  now  settled,  Thai 
all  persons  present  aidhig  and  abetting  are  principals. 

This  rule  was  not  thoroughly  established  till  after  the  time 
See  40.  Edw.        of  Edward  the  third :  and  so  late  as  the  first  of  Queen  Mary 

III.  42  a.  .  . 

Lib.  AiB.  240,  b.    a  chlof-justice  of  England  greatly  doubted  of  it :  though  indeed 
See'piowd.  07.      it  had  been  sufficiently  established,  and  the  distinction  between 

principals  in  the  first  and  second  degrees  was  well  known  long 

before  that  time. 

Nothing  needeth  to  be  said  by  way  of  explanation  touching 
principals  in  the  first  degree.  What  acts  of  concurrence  are 
necessary  to  render  a  person  a  principal  in  the  second  degree, 
viz,  as  an  aider  and  abettor,  is  now  to  be  considered. 

*  Bract,  dc  Coron.  c.  28, «.  4  &  5.  and  to  the  same  purpose  see  in  0.  21. 
»,  8,  the  defendant's  oath  upon  joining  battle  in  an  appeiJ. 

SlBCT. 
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Sect.  3.     He  must  be  present  at  the  perpetration,  other-  g^^*  ^' 
wise  he  can  be  no  more  than  an  accessary  before  the  fact:  Pi«M»oefl«H<. 
except  in  some  special  cases  founded  in  necessity  and  political 
justice,  I  mean  that  justice  which  is  due  to  the  publick,  tie 
malejlcia  remanecmt  imptmita, 

A,  with  intention  to  destroy  B,  layeth  poison  properly  dis-  Kei.  52,58. 
guised  in  his  way,  B.  taketh  it  and  dieth.  A,^  though  absent 
when  the  poison  was  taken,  is  a  principal:  and  if  this  had 
been  done  at  the  instigation  of  (7.,  he  if  absent  would  have 
been  no  more  than  an  accessary  in  the  murder;  unless  they 
had  both  mingled  the  poison  and  laid  it  in  the  way  of  B.,  for 
in  that  case  both  of  them  would  have  been  principals,  each  of 
them  having  gone  as  far  as  the  other  towards  perpetration. 

If  A,  had  prepared  the  poison  and  delivered  it  to  i>.  to  be  iHaieoie. 
administered  to  ^.  as  a  medicine,  and  Z>.  accordingly,  in  the 
absence  of  ii.,  had  administered  it  not  knowing  that  it  was 
poMOUy  and  B.  had  died  of  it.  A,  would  have  been  a  principal 
in  the  murder,  upon  the  same  foot  of  necessity ;  for  2).  being 
innocent  A.  must  have  gone  wholly  unpunished  if  he  could 
not  have  been  considered  as  a  principal.  But  if  D,  had  known 
of  the  poison  as  well  as  A .  did,  he  would  have  been  a  principal 
in  the  murder,  and  ^.,  if  absent,  an  accessary  before  the  fact ; 
for  the  rule  of  necessity  already  mentioned  doth  not  here  take 
place. 

The  law  is  the  same  in  the  case  of  inciting  a  madman,  or  (i  Hale  5i4, 
a  chOd,  not  at  years  of  discretion,  to  commit  murder  or  other 
felony  in  the  absence  of  the  person  inciting :  and  therefore  in 
the  case  of  Anne  Course  reported  before,  who  was  indicted  as  p.  us. 
an  accessary  before  the  fact,  it  was  very  properly  stated  by 
the  learned  judge  before  whom  she  was  convicted,  that  the 
daughter  who  committed  the  fact  at  the  instigation  of  the 
mother  was  of  the  age  o/*  14,  cmd  of  sufficient  discretion;  for 
had  the  mother  employed,  as  she  threatened  she  would,  the 
least  of  her  children,  she  must  have  been  indicted  as  the  prin- 
cipal, since  the  child,  not  being  of  years  of  discretion,  would 
have  been  innocent. 

Sbctt.  4.     When  the  law  requireth  the  presence  of  the  §«^f 
accomplice  at  the  perpetration  of  the  fact,  in  order  to  render  immediate  pn- 

him 
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him  a  principal,  it  doth  not  require  a  strict,  actual,  immediate 
presence,  such  a  presence  as  would  make  him  an  eye  or  ear 
Mntness  of  what  passeth. 

Several  persons  set  out  together,  or  in  small  parties,  upon 
one  common  design,  be  it  murder  or  other  felony,  or  for  any 
other  purpose  unlawful  in  itself,  and  each  taketh  the  part 
assigned  him;  some  to  commit  the  fact,  others  to  watch  at 
proper  distances  and  stations  to  prevent  surprise,  or  to  favour, 
if  need  be,  the  escape  of  those  who  are  more  immediately 
engaged.  They  are  all,  provided  the  fact  be  committed,  in 
the  eye  of  the  law,  present  at  it ;  for  it  was  made  a  common 
cause  with  them,  each  man  operated  in  his  station  at  one  and 
the  same  instant  towards  the  same  common  end ;  and  the  part 
each  man  took  tended  to  give  ooimtenance,  encouragementi 
and  protection  to  the  whole  gang,  and  to  insure  the  suoobbb 
of  their  common  enterprize. 

I  will  not  here  multiply  cases  upon  the  head  of  oonfitmctive 
presence.  This  may  be  sufficient  by  .way  of  illustration. 
Others  founded  in  the  same  prmdple  of  mutual  oonoert^  aid, 
and  protection  will  fall  in  in  their  proper  places. 

Sect.  5.  In  order  to  render  a  person  an  accomplice  and  a 
principal  in  felony,  he  must  be  aiding  and  abetting  at  the 
fact,  or  ready  to  afford  assistance,  if  necessary ;  and  therefore 
if  A.  happeneth  to  be  present  at  a  murder  for  instance,  and 
taketh  no  part  in  it,  nor  endeavoureth  to  prevent  it,  nor 
apprehendeth  the  murderer,  nor  levyeth  hue  and  cry  after 
him;  this  strange  behaviour  of  his,  though  highly  criminal, 
will  not  of  itself  render  him  either  principal  or  accessary. 

I  would  be  here  understood  to  speak  of  that  kind  of  homi- 
cide amounting  in  eanstmcUon  of  law  to  murder,  which  is 
usually  committed  op*nly  and  before  witnesses;  for  in  the  case 
of  assassinations  done  in  private,  to  which  witneoseB,  who  are 
not  partakers  in  the  guilt,  are  veiy  rarely  admitted,  the  cir- 
cumstances I  have  mentioned  may  be  made  use  of  against  ii., 
as  evidence  of  consent  and  concurrence  on  his  part;  and  in 
that  light  should  be  left  to  the  jury,  if  he  be  put  upon  his  trial. 

Sbot. 
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Seot.  6.     But  if  a  fact  amounting  to  murder  should  be  g^^  '* 
committed  in  prosecution  of  some  unlawful  purpose,  though  it  ^^^SBrS****- 
toere  btU  a  bare  trespcus,  to  which  A,  in  the  case  last  stated  had  "^p^  o*  «*v 

■r       ^  ^  ^  nnlawfal  pur- 

consented,  and  he  had  gone  in  order  to  give  assistance,  if  need  poae  mimiiBr- 

were,  for  carrying  it  into  execution ;  this  would  have  amounted 

to  murder  in  him,  and  in  every  person  present  and  joining 

with  him.     The  law  would  be  just  the  same  though  the  party  Kei.  ii(>. 

slain  had  been  an  utter  stranger  and  had  taken  no  part  on 

either  aide,  but  had  come  with  a  friendly  intention  towards 

both,  and  to  accommodate  matters  between  them. 

It  is  true,  here  might  be  no  special  malice  against  the  party 
slain,  nor  deliberate  intention  to  hurt  him;  but  if  the  fact 
was  committed  in  prosecution  of  the  original  purpose,  which 
was  urda,wfvly  the  whole  party  will  be  involved  in  the  guilt  of 
him  who  gave  the  blow.  For  in  combinations  of  this  kind 
the  mortal  stroke,  though  given  by  one  of  the  party,  is  con- 
sidered in  the  eye  of  the  law,  and  of  sound  reason  too,  as  given 
by  every  individual  present  and  abetting.  The  person  actually 
giving  the  stroke  is  no  more  than  the  hand  or  instrument,  by 
which  the  others  strike. 

And  therefore  where  the  indictment  chargeth,  that  A,  gave  i  Haie4S7, 4tf8. 
the  mortal  stroke,  and  that  B.  and  C.  were  present  aiding  and  (2§i^*  ***'  ^^' 
abetting ;  if  it  cometh  out  in  evidence,  that  B,  was  the  person 
who  gave  the  stroke,  and  that  A,  and  G,  were  present  aiding 
and  abetting,  they  may  be  all  found  guilty  of  murder  or  man- 
slaughter at  common-law,  as  circumstances  may  vary  the  case. 
The  identity  of  the  person  supposed  to  have  given  the  stroke  is 
but  a  circumstance,  and,  in  this  case,  a  very  immaterial  one ; 
the  stroke  of  one  is  in  consideration  of  law  the  stroke  of  alL 
But  in  a  prosecution  on  the  statute  of  stabbing  it  is  otherwise 
for  a  reason  I  have  already  given.  ^*  ***• 

Sect.  7.     I  have,  by  way  of  caution,  supposed,  that  the  itSliit appear 
murder  was  committed  va'prowcviiMn  of  aomewnlawful pmrpow^  j2«o»!i/tS?«ii. 
some  common  design,  in   which  the  combining  parties  were  lawful  purpow. 
united,  and  for  the  effecting  whereof  they  had  assembled ;  for 
unless  this  shall  appear,  though  the  person  giving  the  mortal 

blow 
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CHAP.  I.  blow  may  him>ielf  be  guilty  of  murder,  (he  may  poasibly  have 

conceived  malice  against  the  deceased  and  taken  the  opporta- 
nity  which  the  confusion  of  a  crowd  or  darknes  of  the  night 
afforded  to  execute  his  private  revenge,)  he,  I  say,  may  be  guilty 
of  murder,  or,  if  it  were  upon  a  sudden  quarrel,  of  manslaugh- 
ter; and  yet  the  others  who  came  together  for  a  different 

KeL  111.  purpose  will  not  be  involved  in  his  guilt :  and  therefore  in 

Plummer's  case  this  circumstance  not  being  found  by  the 
special  verdict,  nor  any  other  fact  found  from  which  the  court 
could  with  certainty  draw  the  conclusion,  that  the  gun  was 
discharged  in  prosecution  of  the  design  in  which  the  gang  was 
united,  Plummer  was  discharged. 

In  that  case  the  verdict  stated,  that  Plummer  and  his  accom- 
plices were  assembled  in  order  to  transport  wool  of  the  growth 
of  England  to  France  contrary  to  the  statute  :  that  an  officer  of 
the  crown  duly  authorized  for  that  purpose  met  and  opposed 
them,  and  that,  during  the  scuffle  which  ensued,  a  gun  was 
discharged  by  one  of  the  offenders,  and  John  Harding  one  of 
t^ie  same  ga/ng  toaa  kiUed,  The  question  was,  whether  Plum- 
mer  and  the  rest  of  his  party  were  guilty  of  this  murder. 

It  waK  agreed  by  the  court,  Ist,  That  had  the  King's  officer 
or  any  of  his  assistants  been  killed  by  the  shot,  it  would  have 
been  murder  in  all  the  gang.  2d,  That  had  it  appeared,  that 
the  shot  was  levelled  at  the  officer  or  any  of  his  assistants, 
this  likewise  would  have  amounted  to  murder  in  the  whole 
gang,  though  an  accomplice  of  their  own  happened  to  be 
killed ;  for  the  malice  egreditur  personam :  but  this  fact  not 
having  been  certainly  found,  the'prisoner  was  discharged. 

I  take  it,  that  the  point,  on  which  the  case  turned,  was 
this ;  it  did  not  appear,  from  any  of  the  facts  found,  that  the 
gun  was  discharged  in  prowctUion  of  the  pwrpoae  for  which  the 
pwrty  toaa  assembled.  But  had  it  been  positively  found,  that  it 
was  discharged  against  the  officer  or  his  assistants,  the  court 
upon  this  finding  might,  without  incroaching  on  the  province 
of  the  jury,  have  presumed  that  it  was  discharged  in  prosecution 
of  their  original  purpose.  In  cases  so  circumstanced,  res  ipsa 
loquitur. 

il.  beat 
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A.  beat  a  constable  in  the  execution  of  his  office :  but,  com-  ^S^'  ^ 

MB.  TxM^. 

pany  interposing,  they  were  parted  and  he  desisted.  B.,  a 
friend  of  A.,  rushed  suddenly  in  and  took  up  the  quarrel,  and 
fell  upon  the  constable,  who,  in  the  struggle,  was  killed.  A, 
having  not  been  at  all  engaged  after  they  were  parted.  It  was 
holden  by  Holt  and  Eokeby  at  Hartford  assizes  murder  in  j?., 
but  that  A.  was  innocent.  For  it  did  not  appear,  that  A,  and  B. 
had  previoudy  agreed  upon  offering  any  violence  to  the  consta- 
ble,  or  to  obstruct  him  in  the  execution  of  his  office.  The 
murder  was  not  committed  in  consequence  of  any  unlawful 
combination  between  them. 

Three  soldiers  *  went  together  to  rob  an  orchard :  two  got 
upon  a  pear-tree,  and  the  third  stood  at  the'gate  with  a  drawn 
sword  in  his  hand.  The  owner's  son  coming  by  collared  the 
man  at  the  gate  and  asked  him  what  business  he  had  there,  and 
thereupon  the  soldier  stabbed  him.  It  was  ruled  by  Holt  to 
be  murder  in  him ;  but  that  those  on  the  tree  were  innocent. 
They  came  to  commit  a  small  inconsiderable  trespass,  and  the 
man  was  killed  upon  a  sudden  affiray  without  their  knowledge. 
'*  It  would,  said  he,  have  been  otherwise,  if  they  had  all  come 
thither  toith  a  general  resolution  against  all  oppoeera" 

This  circumstance,  I  think,  would  have  shewn,  that  the 
murder  was  committed  in  prosecution  of  their  original  purpose  ; 
but  that  not  appearing  to  have  been  the  case,  those  on  the  tree 
were  to  be  considered  as  mere  trespassers ;  their  ofifence  could 
not  be  connected  with  that  of  him  who  committed  the  mur- 
der. 

Sbct.  8.    A  general  resolution  against  all  opposers,  whether  soot.  a. 
such  resolution  appeareth  upon  evidence  to  have  been  actually  intion  aga^t 
and  explidtly  entered  into  by  the  confederates,  or  may  be  rea-  ^pp*"*^ 
sonably  collected  from  their  number,  arms,  or  behaviour  at  or 
before  the  scene  of  action, — such  resolutions  so  proved  have 
always  been  considered  as  strong  ingredients  in  cases  of  this 
kind.    And  in  cases  of  homicide  committed  in  consequence  of 


*  Sarom,  Lent  aasizes  1697.    MSS.  Denton  and  Cbapple. 

Z  them, 
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c^^'  !•  them,  every  person  present  in  the  sense  of  the  law,  when  the 
homicide  hath  been  committed,  hath  been  involved  in  the  guilt 
of  him  that  gave  the  mortal  blow. 

The  cases  of  Lord  Dacres*  mentioned  by  Kale,  and  of 
Pudsey  f  reported  by  Crompton  and  cited  by  Hale,  turned  upon 
this  point.  The  offences  they  respectively  stood  charged  with 
as  principals  were  committed  far  out  of  their  sight  and  hearing; 
and  yet  both  were  holden  to  be  present.  It  was  suffident, 
that,  at  the  instant  the  facts  were  committed,  they  were  of  the 
same  party  and  upon  the  same  pursuit,  and  under  the  same  en- 
gagement and  expectation  of  mutual  defence  and  support  with 
those  who  did  the  facts. 

But  A,  B,  and  C.  ride  out  together  with  intention  to  rob 
on  the  highway.     C.  taketh  an  opportunity  to  quit  the  com- 
pany, tumeth  into  another  road,  and  never  joineth  A.  and  jS. 
1  Hale  587.  afterwards.     They  upon  the  same  day  commit  a  robbery.     C. 

will  not  be  considered  as  an  accomplice  in  this  fact.  Possibly 
he  repented  of  the  engagement,  at  least  he  did  not  pursue  it ; 
nor  was  there  at  the  time  the  fact  was  committed  any  engage- 
ment or  reasonable  expectation  of  mutual  defence  and  support, 
so  far  as  to  affect  him. 

Sect.  9.  Sect.  9.     With  regard  to  assemblies  of  this  kind,  where 

If  the  design  , 

waa  lawful,  the     the  whole  paity  may  be  involved  in  the  imilt  of  one  or  more 

whole  ptirty  _  ,  i         i  i      i  i  fi.  ^ 

may  not  be  I  have  already  supposed,  that  such  assemblies  were  formed  for 

carrying  some  common  purpose,  wrdawfuL  in  Usel/y  into  execu- 
tion. For  if  the  original  intention  was  lawful  and  prosecuted 
by  lawful  means,  and  opposition  is  made  by  others,  and  one  of 
the  opposing  party  is  killed  in  the  struggle ;  in  that  case  the 
person  actually  killing  may  be  guilty  of  murder  or  nuui- 
slaughter,  as  circumstances  may  vary  the  case ;  but  the  persons 
engaged  with  him  will  not  he  involved  in  his  guilt,  unless  they 
cuitually  aided  or  cbbetted  him  in  the  fad  \  for  they  assembled  for 
another  purpose,  which  waa  laioful,  and  consequently  the 
guilt  of  the  person  actually  killing  cannot,  by  any  fiction  of 

*  1  Hale  439.    (443—445.) 

t  Cromp.  34.  a.  b.     1  Hale  534.  (537.)    See  1  And.  116.  the  case 
differently  reported. 

law, 


OF    ACCOMPLICES.  355 

law,  be  carried  against  them  beyond  their  original  inten-  J^S^'Ji  44. 
tion. 

Sect.  10.     I  will  now  proceed  to  another  point  falling  na-  Beet.  10. 
turallj  under  this  head  touching  aiders  and  abettors  present  in  the  fint  and 

,    . ,      -      ,  second  degrees 

at  tne  tact.  to  be  alwayt 

poniflhed  alike  T 

It  is  admitted  and  cannot  be  denied,  that  these  persons  are, 
to  some  purposes,  considered  as  principals  in  the  felony,  but 
principals  in  the  second  degree.  Whether  to  all  purposes  and 
in  all  cases  they  are  so  considered  deserveth  some  farther 
inquiry. 

For  with  regard  to  new  felonies  created  by  statutes  which 
take  away  clergy  from  those  who  shall  be  guilty  in  such  man- 
ner and  under  such  circumstances  as  are  therein  particularly 
set  forth,  without  express  mention  of  aiders  and  abettors  or  cmy 
words  which  mcmifesUy  extend  to  them,  whether  mere  aiders 
and  abettors  shall  likewise  in  the  construction  of  such  statutes 
be  ousted,  is  a  point  which,  I  conceive,  deserveth  great  con- 
sideration. And  the  question,  I  conceive,  will  turn,  not  barely 
upon  any  general  rules  of  law  touching  aiders  and  abettors, 
but  upon  the  special  penning  of  the  several  statutes,  and  the 
rules  of  law  which  enter  into  the  construction  of  them. 

Cases  without  number  may  be  cited  to  shew  in  general, 
how  extremely  tender  the  judges  have  been  in  the  construc- 
tion of  statutes  which  take  away  clergy ;  sometimes  even  to  a 
degree  of  scrupulosity  excusable  only  in  favour  of  life. 

I  will  confine  myself  to  a  few,  which  I  take  to  be  more  ap- 
posite to  the  present  question,  in  order  to  shew,  how,  with  re- 
gard to  the  alUnocmoe  or  non-aUowcmce  qfdergy,  they  have  care- 
fully distinguished  between  the  cases  of  principals  in  the  first 
and  second  degrees,  the  actual  perpetrators  and  mere  aiders 
and  abettors. 

In  the  case  of  the  King  against  Page  and  Harwood  upon  ^^jm  «• 
the  statute  of  stabbing,  which  enacteth,  "  That  every  person 
which  shall  stab  or  thrust," ^these  defendants  were  pre- 
sent aiding  and  abetting  a  third  person  not  named  by  the  re- 
porters, who  in  fact  did  make  the  thrust  and  was  denied  his 
clergy.  But  the  defendants,  though  agreed  to  have  been  prin- 
cipals in  manslaughter  at  common-law,  were  admitted  to  their 

clergy. 
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GAAP.  L  clergy.    For,  saith  the  report,  though  in  judgment  of  law  every 

one  present  and  aiding  is  a  principal,  yet  in  the  construction  of 
this  statute  which  is  so  penal,  it  shall  be  extended  only  to  such  as 
reaUy  and  acttuxUy  made  the  thrust ;  not  to  those  who  in  construc- 
tion of  law  ordy  may  be  said  to  make  it. 

This  esse  is  cited  with  approbation  by  Hale  and  by  Holt, 
and  was  never  yet  denied  to  be  law.* 

The  same  rule  of  construction  prevailed  in  the  case  of  Evans 
and  Finch  upon  the  statute  of  the  39  Eliz.  c.  15.  against  rob- 
bery in  dwelling-houses.t  They  both  put  up  a  ladder  against 
the  chamber-window,  Evans  opened  the  window,  got  into  the 
chamber  and  stole  40/.  Fmch  stood  on  the  ladder  in  the  view 
of  Evans,  saw  him  in  the  chamber,  assisted  in  the  robbery,  and 
had  a  share  of  the  booty,  but  did  not  enter  the  chamber ;  and 
upon  that  account  alone  he,  though  plainly  a  principal  present 
and  abetting,  had  his  clergy,  and  Evans  had  judgment  of 
death. 

1  Hale  627,  For,  saith  Hale,  after  citing  this  case,  it  must  be  a  stealing  in 

'  the  house :  and  therefore  he  that  stealeth  or  is  party  to  the  steal- 

ing being  cvl  of  the  house  is  not  ousted  of  his  clergy. 

Thus  the  law  stood  with  regard  to  this  statute,  and  to 
5  &  6  E.  YI.  c.  9.  against  an  offence  of  the  like  kind,  till  by 
0. 0.  3  <fe  4  W.  <fe  M.  aiders  and  abettors  were  expressly  ousted. 

The  same  rule  of  construction  did  always  govern,  and  doth 
to  this  day  t  govern,  in  the  case  of  larciny  clam  ds  secretin  a  per- 

c.  4.  soThA^  upon  the  statute  of  the  8th  of  Eliz.     The  person  who 

actually  picketh  the  pocket  is  ousted,  not  he  who  is  present 
aiding  and  abetting,  though  without  some  accomplice  ready  at 
hand  to  take  off  the  booty  this  sort  of  theft  seldom  succeedetL 

1  Hale  629.  FoT,  saith  Hale,  this  statute  shaU  be  taken  literaUy. 

I  will  now  apply  these  cases,  which,  I  think,  have  hitherto 
stood  the  test  and  criticism  of  all  succeeding  times,  to  the  pre- 
sent question.  Page  and  Harwood  were  undoubtedly  prin- 
cipals in  the  manslaughter;   the  thrust,  made  by  him  who 

*  See  1  Hale  468.  and  other  places,  and  the  case  of  the  Queen  against 
Whistler  reported  Salk.  542.    Far.  129.    2  Ld.  Baym.  842. 
t  Cro.  Gar.  473.  cited  likewise  by  Holt  in  WhiaUer's  case. 
X  (See  the  cases  of  Innis  and  Stem  in  Leach  7, 8.)  ' 

was 
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was  denied  his  clergy,  was  in  construction  of  law  made  by  every  chap.  i. 
man  present  and  abetting.  Finch  was  likewise  a  principal  in 
the  robbery ;  the  entry  of  Evans  was  in  construction  of  law 
the  entry  of  Finch.  It  is  so  holden  every  day  in  the  case  of 
buiglary  at  common-law,  where  an  actual  entry  of  some  kind 
or  other  is  equally  necessary.  Why  therefore  did  not  a  con- 
structive thrust  in  one  case,  and  a  constructive  entry  in  the 
other,  operate  so  as  to  oust  the  accomplices  present  and  abet- 
ting of  clergy?  The  reason  is  plain  and  hath  been  already 
hinted  at,  the  judges  were  upon  the  construction  of  statutes 
very  penal,  which  were  to  be  taken  literally  and  strictly ;  aiders 
and  abettors  are  not  named  or  described,  and  therefore  coul^ 
not,  as  they  conceived,  be  brought  within  the  statutes. 

Sect.  11.    The  construction  which  hath  been  constantly  Seet.ii. 

put  upon  the  statutes  ousting  clergy  in  murder,  robbery,  rape,  they  are. 

and  burglary  hath  been  different.     Aiders  and  abettors  present  \  Hale  859.) 
have  been  always  ousted,  and,  I  admit,  they  ought  to  be  so. 

The  same  construction  hath  been  put  upon  the  statute 
against  buggery. 

But  these  cases  widely  differ  from  those  I  have  cited.  In 
those  aiders  and  abettors  are  not  once  named  ;  nor  are  they  de- 
scribed by  any  terms  importing  that  the  legislature  intended  to  oust 
them.  In  the  others,  the  legislature  hath  made  use  of  terms 
which,  at  the  time  of  making  the  acts  and  long  before,  were 
well  known  to  include  them. 

"No  person,"  saith  the  act  of  E.  VI.,  " that  hath  been  or  iB.  e.c.12. 

shall   be  convicted  of   murder  of  malice  prepensed or  of 

robbing  any  person  in  or  near  the  highway shall  be  ad- 
mitted to  have  the  benefit  of  clergy." 

"  If,"  saith  the  statute  of  Eliz.,  "  any  person  shall  fortune  is  JMix.  c  7. 
to  commit  any  felonious  rape,  ravishment,  or  burglary  and 
to  be  found  guilty — he  shall  suffer  death  without  benefit  of 
clergy." 

By  these  statutes  clergy  is  taken  away  from  the  several 
offences  described  by  legal,  technical  terms  of  well-known  signi- 
fication, murder,  robbery,  rape,  and  bwrglary. 

This 
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OHAP.  L 


(See  4  Term 
Rep.  521— 
548.) 


26  H.  VIII. 
c.  6.  revived  hy 
5  Blix.  c.  17. 
(1  Hale  669, 
670.) 


This  observation  may  possibly  be  thought  a  little  too  nice 
and  critical.  But,  critical  as  it  may  appear  to  common  readers, 
it  hath  been  countenanced  by  great  authority;*  and  hath 
always  had  great  weight  in  questions  (touching  the  allowance 
or  non-allowance  of  clergy. 

One  instance  of  this  legal  nicety,  if  it  must  be  so  called,  I 
will  mention ;  the  reader's  own  observation  hath,  I  doubt  not, 
furnished  him  with  more.  The  statutes  which  take  away  clergy 
from  persons  corwicted  of  the  offences  which  are  the  objects  of 
them  are  well  known  not  to  have  extended  to  persons  outlawed, 
standing  mute,  challenging  peremptorily  above  the  legal  num- 
ber, or  not  answering  directly  to  the  charge.  This  great 
defect,  owing  to  mere  oversight  or  inaccuracy  of  expression,  the 
judges  have  never  attempted  to  cure ;  but  the  legislature  hath, 
by  many  subsequent  acts,  which  need  not  to  be  particularly 
dted,  interposed  and  appUed  the  proper  remedy. 

And  if  a  statute  hath  happened  to  use  the  words  convicted  by 
VERDICT,  the  case  of  a  confession  hath  likewise  been  considered 
as  caatM  omisaua.  For  statutes  taking  away  clergy  must,  say  all 
the  books,  in  the  construction  of  them  be  literally  and  strictly 
pursued.  On  the  other  hand,  where  the  statute  taketh  away 
clergy  from  the  offence  geTuraUy  without  other  circumstance, 
it  is  taken  away  from  the  offender  under  every  circumstance, 
in  which  his  case  may  be  considered. 

But  this  point  will  not  rest  here.  For  let  me  ask,  who  are 
declared  to  be  the  objects  of  these  acts  ?  Persons  convicted  of 
murder,  robbery,  rape,  or  burglary.  And  who  at  the  time 
these  statutes  were  made  were  liable  to  be  convicted  as  prin- 
cipals in  those  offences,  and  were  universally  known  to  be  so  ? 
Undoubtedly  aiders  and  abettors  present.  Consequently  they 
fall  within  the  letter  of  the  acts  and  must  be  the  objects  of 
them. 

So  with  regard  to  clergy  in  the  case  of  buggery,  it  is  taken 
from  the  offence  under  a  term  of  certain  well-known  import 
and  from  all  persons  offending  therein.  "  Forasmuch  as  there 
is  no  sufficient  and  condign  punishment  for  the  detestable 
vice  of  buggery  with  mankind  or  beast ;  Be  it  enacted,  that 


•  See  Lord  Holt's  argument  in  Whistler's  case  cited  before,  as  reported  by 
Lord  Raymond  and  Farresly  ;  (and  Blackstone's  Comment,  iv.  c.  28,  §  3.) 

the 
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the  aanie  offmce  shall  from  henceforth  be  adjudged  felony ;  and  chap*^  l 
that  no  person  offending  in  any  such  offence  shall  be  admitted 
to  his  clergy."  These  words,  offending  in  stick  offence^  are 
large  enough  to  include  the  case  of  every  person  present  and 
assisting  at  such  a  scene  of  detestable  lewdness  ;  and  probably 
were  chosen  by  the  legislature  for  that  purpose,  as  the  word 
person  was,  in  Lord  Coke's  opinion,  in  order  that  both  sexes  8  inst.  69. 
offending  in  that  offence  might  be  included. 

Sect.  12.     I  have  already  shewn,  that,  according  to  our  ^^^^^ 
oldest  writers,  aiders  and  abettors  present  were  considered  not  J^«  diatinction 

'  ^  *  between  pnn- 

as  principals,  but  as  accessaries  (U  the  fact :  and  have  endea-  ^v^  and  ac- 

*  *  ,  ,  .     ,  oomaij  la  now 

voured  to  account  for  the  introduction  of  the  rule  as  it  is  now  of  great  oonae- 

qnence. 

settled,  that  they  are  all  principals. 

The  sole  motive  to  this  alteration  seemeth  to  me  to  have 
been,  that  aiders  and  abettors  present  might  be  brought  to  their 
trials  while  the  fact  was  recent  and  most  capable  of  proof, 
though  the  actual  immediate  perpetrators  should  not  be  then 
amesnable :  and  I  am  greatly  strengthened  in  this  opinion  by 
what  is  disclosed  in  the  cases  already  cited  to  this  point  from 
the  year-books,  and  those  added  in  the  margin*  wherein  this 
matter  came  under  consideration.  The  persons  who  gave  the 
mortal  wounds,  (for  they  were  all  cases  of  murder,)  were  fled 
from  justice,  and  only  the  persons  present  and  abetting  amesna- 
ble ;  and  probably  in  the  other  casesf  the  fact  might  be  so, 
though  the  reporters  are  silent  as  to  that  circumstance. 

For  I  am  very  clear,  that  the  distinction  between  principals 
and  accessaries  of  any  kind  did  not,  at  the  time  the  present  rule 
was  established,  affect  the  life  of  the  party  upon  a  conviction ; 
since,  as  I  have  elsewhere  shewn,  all  were  at  that  time  alike  P.  sos. 
liable  to  suffer  death,  from  the  principal  in  the  first  degree  to 
the  accessary  in  the  lowest,  unless  the  privilege  of  clergy,  which 
in  those  days  was  founded  solely  on  the  clerical  function  or 
capacity  of  the  delinquent,  interposed. 

But  in  the  construction  of  statutes  which  take  away  clergyi 
the  question  at  present,  whether  principal  or  accessary,  is  a 

*  26  E.  HL  44.  b.    21  E.  IV.  71.  a.        f  ^  H.  VII.  18.  a     13  H.  VII. 

matter 
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CHAP.  L  matter  of  extreme  consequence  to  the  prisoner ;  it  is  life  or 

death  to  him :  and  had  a  departure  from  the  antient  rule  so 
far  affected  the  prisoner's  life  upon  a  conviction,  I  am  per- 
suaded the  judges  would  still  have  adhered  to  it,  notwithstand. 
ing  the  inconveniences  I  have  mentioned ;  till  the  legislature 
should  have  thought  proper  to  interpose  and  provide  a  remedy. 

This  ohservation  may  possihly  serve  to  determine  the  extent 
of  the  present  rule,  and  at  the  same  time  to  evince  the  wisdom 
and  equity  of  the  resolutions  in  the  case  of  Page  and  Harwood 
and  the  others  before  cited.  The  judges  admitted  the  rule, 
that  all  present  and  abetting  are  principals,  in  its  due  latitude ; 
but  did  not  extend  it,  in  aU  its  possible  consequeneeSf  to  the 
question  touching  the  allowance  or  non-allowance  of  clergy, 
a  question  which  did  not  exist,  nor  could  possibly  be  in 
contemplation,  in  the  light  we  consider  it,  at  the  time  the  rule 
was  established.* 

CHAP.    11. 
Of  Accessaries  in  Felony. 

Seoti.  Sect.  l.T"  HAVE  already  observed,  that  the  offence  of  the 

BniesM  to  ac-  J„  accessary,  though  different  from  that  of  the  princi- 

pal, is  yet  in  judgment  of  law  connected  with  it  and  cannot 
subsist  without  it ;  and  that,  in  consequence  of  this  connection, 
the  accessary  shall  not,  without  his  ovm  consent,  be  brought  to 
trial  till  the  guilt  of  the  principal  is  legally  ascertained  by  the 
conviction  or  outlawry  of  him,  unless  they  are  tried  together ; 
and  that  in  this  case  the  jury  shall  be  charged  to  inquire  first 
of  the  principal ;  and  if  they  are  satisfied  of  his  guilt,  then  of 
the  accessary ;  but  that  if  the  principal  be  not  guilty,  both 
must  be  acquitted. 

These  rules  are  plain  and  universally  acknowledged,  and 
require  no  farther  proof  or  illustration. 

The  old  books  carry  these  rules  much  farther  than  the 
law  in  its  present  state  will  admit  of.  For  if  a  man  had 
been  indicted  as  accessary  in  the  samefdony  to  several  persons, 

(*  See  the  case  of  the  Coal-heavers  in  Lieach  61.  Seven  men  were  con- 
victed and  executed  in  1768  on  the  statute  9  (}eo.  I.  c.  22,  which 
EXPRESSLY  talLCS  awaj  clergy  only  from  those  who  maliciously  shoot  at 
another  person,  three  of  theni  not  having  discharged  a  gun  or  pistol. 
Ought  not  this  very  penal  statute  to  have  been  construed  literally  and 
strietly  ?) 

he 
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he  could  not  have  been  arraigned  till  all  the  principals  were  c^hap.  ii. 
convicted  and  attainted :  but  that  point  hath  long  been  otherwise 
settled ;  for,  as  the  law  now  standeth,  if  a  man  be  indicted  as  9  Co.  119. 
accessary  to  two  or  more,  and  the  jury  find  him  accessary  to 
one,  it  is  a  good  verdict,  and  judgment  may  pass  upon  him. 

And  therefore  the  court  in  their  discretion  may  arraign  him  1  Hale  624. 
as  accessary  to  such  of  the  principals  who  are  convicted  ;  and 
if  he  be  found  guilty  as  accessary  to  them  or  am,y  of  them^ 
judgment  shall  pass  upon  him.  But,  on  the  other  hand,  if  he 
be  acquitted,  that  acquittal  will  not  discharge  him  as  accessary 
to  the  others  :  and  when  they  come  in  and  are  convicted  and 
attainted,  or  if  judgment  of  outlawry  passeth  against  them,  he 
may  be  arraigned  de  novo  as  accessary  likewise  to  tkem ; 
*'  though,"  saith  Hale,  ^*-  it  be  the  safer  course  to  respite  the 
arraignment  of  the  accessary  till  all  appear  or  are  outlawed." 

This  caution  he  seemeth  to  ground  on  the  rigour  of  the 
common-law  in  the  case  of  an  appeal.  But  in  his  2d  vol.  he  ^*  ^* 
distinguisheth  between  that  method  of  prosecution  and  an 
indictment.  In  the  former  the  appellant  was  obliged  to  prove 
the  defendant  accessary  to  all  the  principals,  in  mamm/er  as  he 
had  counted  against  hvm ;  but  in  the  case  of  an  indictment,  that 
method  of  prosecution  being  at  the  suit  of  the  Crown,  he 
thinketh  it  sufficient,  that  he  be  found  accessary  to  any  of  the 
principals :  and  to  this  purpose  he  citeth  the  authority  I  have 
just  cited  from  9th  Coke.  He  was  plainly  of  the  same  opinion 
when  he  compiled  his  summary.  Sum.  822. 

I  have  already  said,  that  notwithstanding   the  connection 
between  principals  and  accessaries,  yet  in  consideration  of  law 
their  ofifences  are  quite  different.     And  for  that  reason,  I  pre- 
sume, it  is,  that  if  ^.  be  indicted  as  principal  and  B.  as  acces-  1  Hale 625. 
sary,  and  both  are  acquitted,  yet  B.  may  be  indicted  as  principal 
in  the  same  offence,  and  his  former  acquittal  is  no  bar.     On 
the  other  hand,  it  seemeth  to  be  agreed,  vpon  what  grounds  (i  Hale  e26. 
/  know  not,  that  if  ^.  be  indicted  as  principal  and  acquitted,  2  Hawk.  878.) 
he  cannot  be  afterwards  indicted  as  accessary  be/ore  the  fact. 
FoTy  say  some,  it  is  in  subsUmoe  the  same  offence.    Others,  if  a  k«i.  85, 26. 

man 
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CHAP.  II. 


1  Kings  xzi.  10. 


2  Sam.  xU.  9. 


man  inciteth  to  the  offence,  he  is  quodam  mooo  guilty  of  the 

In  for 0  cceli  this  is  true.  In  the  sight  of  Gkxi  Ahab  was  the 
actual  miwderer  of  Naboth.  "  Hast  thou,"  saith  God  to  him 
by  the  prophet,  "  killed  and  also  taken  posse^^on  ? — In  the 
place  where  dogs  licked  the  blood  of  Naboth,  shall  dogs  lick 
thy  blood,  even  thine."  And  in  the  case  of  Uriah,  GU>d,  by 
another  prophet,  saith  to  David, ''  Thou  hast  killed  Uriah  the 
Hittite  with  the  sword, — and  slain  him  with  the  sword  of  the 
children  of  Ammon." 


p.  25,  20. 


(Soe  the  case  of 
Samuel  Atkyns 
in  2  St.  Tri. 
788.) 


Sect.  2. 
Some  rules  at 
common-law 
not  well  found- 
ed. 


But  is  it  also  true  tn  foro  aascidi  f  By  no  means :  for  in 
the  eye  of  the  law  the  offences  of  principal  and  accessary  spe- 
cifically differ,  and  fall  under  a  quite  different  consideration. 
The  point  in  the  case  report  by  Kelyug,  which  was  of  an 
accessary  after  the  fact,  was  at  length  settled  upon  sound  prin- 
ciples of  law  and  reason.  But  the  reasoning  upon  that  case 
founded  on  a  distinction  between  what  preceded  or  was  subse- 
quent to  the  fact  is,  I  confess,  too  refined  for  my  compre- 
hension ;  and  probably  will  continue  so,  till  I  can  remove 
antient  land-marks,  and  forget  the  legal  distinction  between 
principals  and  accessaries,  and  every  principle  of  law  founded 
on  it.  For  if  the  offences  of  the  principal  and  accessary  do, 
in  consideration  of  law,  specifically  differ ;  and  if  a  person  in- 
dicted as  principal  cannot  be  convicted  upon  evidence  tending 
hardy  to  prove  him  to  have  been  an  accessary  before  the  fact, 
which,  I  think,  must  be  admitted ;  I  do  not  see  how  an 
acquittal  upon  one  indictment  could  be  a  bar  to  a  second  for 
an  offence  specifically  different  from  it.  In  the  case  I  first 
stated  it  was  no  bar,  why  therefore  in  the  second  ? 

This  I  offer  as  a  doubt  of  my  own,  which  is  submitted  to 
the  opinion  of  the  learned. 

Sect.  2.  There  were  at  common-law  some  other  rules 
touching  the  connection  between  principals  and  accessaries, 
not,  I  doubt,  perfectly  well  founded.  For  if  the  principal 
stood  mute  of  malice,  or  challenged  peremptorily  above  the 
legal  number  of  jurors,  or  refused  to  answer  directly  to  the 
charge,  the  accessary  could  not  have  been  put  upon  his  trial, 

because^ 
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because,  say  the  books,  the  principal  was  not  attainted.     These  chap.  ii. 
rules  seem  not  to  have  been  founded  in  the  same  natural  justice 
or  sound  policy  as  those  I  first  mentioned. 

It  would,  I  think,  have  been  extremely  difficult  for  a  com 
mon  understanding,  unpriustised  in  artificial  reasoning,  to  have 
discovered,  that  the  mere  obstinacy  of  one  incorrigible  offen- 
der, an  obstinacy  too  that  exposeth  him  to  the  severest  capital 
punishment  the  law  knoweth  of,  should,  by  appointment  of  the 
same  law,  stop  the  course  of  justice  against  another :  that  the 
accessary,  who  frequently  is  the  leader,  contriver,  and  recU 
prinoipal  in  the  villany,  should  be  permitted  to  bid  defiance  to 
the  justice  of  the  kingdom,  merely  [because  the  instrument 
employed  by  him  cannot  be  prevailed  upon  to  deny  the  charge, 
and  put  himself  upon  a  legal  trial :  and  yet  this  was  the  case 
with  regard  to  felony  till  the  statute  of  the  1st  of  Queen  Anne  see  i  An. 
interposed  and  provided  a  remedy.  *'  ^  ' 

With  great  submission  to  the  wisdom  of  superiors,  I  think 
the  remedy  in  this  case  might  have  been  carried  something  far- 
ther. The  mischief  at  that  time  in  contemplation  was,  that, 
the  principal  not  having  been  convicted  or  attainted,  no  trial 
could  be  had  in  order  to  the  conviction  of  the  accessary.  This 
mischief  the  statute  hath  provided  for :  but  had  it  enacted,  at 
the  same  time,  that  in  these  cases  the  charge  [against  the 
principal]  should  be  taken  pro  confeaao ;  and  that  the  like  judg- 
ment should  pass  upon  the  defendant  as  upon  a  felon  convict  by 
verdict  or  confession,  in  that  case  the  remedy,  besides  meeting  (See  12  Geo. 
effectually  with  that  single  mischief,  would  have  been  better 
adapted  to  the  case  considered  in  every  other  light.  * 

In  all  cases  of  high  trea^son,  if  the  defendant  standeth  mute 
of  malice,  or  refuseth  to  answer  directly  to  the  indictment, 
this  amounteth  to  a  conviction ;  and  accordingly  judgment,  as 
in  cases  of  high  treason,  is  given :  and  this  judgment  in- 
duceth  a  corruption  of  blood,  and  all  the  forfeitures  and  dis- 
abilities consequent  upon  it.  This  hath  not,  that  I  know  of, 
been  complained  of  as  any  hardship  upon  the  criminal;  nor 
can  it  be  considered  in  that   light:  for  it   is  nothing  more 

*  By  11, 12  W.  III.  r.  7.  s,  6.  the  like  provision  is  made  in  the  cases 
provided  for  hy  that  act. 

than 
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CHAP.  IL 


8oct.  8. 

P.  121. 

In  what  caaes 

the  acceasaiy 

may  controvert 

the  guilt  of 

the  princiinl. 


than  a  legal  presumption  in  advancement  of  jnstioe,  that  the 
charge,  which  the  crimincU  toill  not  deny,  and  put  into  a  legal 
method  of  tried,  is  founded  in  truth. 

But  I  find  I  am  now  getting  out  of  my  sphere,  and  therefore 
I  will  not  enlarge. 

The  cases  of  admitting  the  principal  to  clergy,  or  his  obtain- 
ing a  pardon  after  conviction  and  before  attainder,  are  likewise 
provided  for  by  the  statute  I  last  cited.  The  accessary  may  be 
brought  to  justice  notwithstanding  the  principal  hath  been  so 
dealt  with  :  and  very  proper  was  this  provision ;  for,  in  the 
scale  of  sound  sense  and  substantial  justice,  the  only  questions 
in  whicli  the  accessary  can  have  any  concern,  in  common  vnth 
the  principal,  are,  whether  the  felony  was  committed,  and  com- 
mitted by  the  principal.  These  facts  the  conviction  of  the 
principal  hath  established  with  certainty,  at  least  sufficient  to 
put  the  accessary  to  his  ansu^er :  and  therefore  in  what  manner 
the  principal  may  have  been  treated  after  his  conviction  seem- 
eth  to  me  to  be  a  matter  perfectly  foreign  to  the  question, 
whether  or  when  the  accessary  shall  be  brought  upon  his 
trial ;  whatever  notions  of  congruity  and  proportion  in  point 
of  punishment,  founded  in  the  connection  between  them,  may 
have  been  formerly  entertained. 

Sect.  3.  At  a  conference  among  the  judges  upon  the  case 
of  M ^Daniel  and  others  before  reported,  a  general  question 
was  moved  how  far  and  in  what  cases  the  accessary  may  avail 
himself  of  the  insufficiency  of  the  evidence  in  point  of  fact, 
or  of  the  incompetency  of  witnesses  in  point  of  law,  produced 
against  the  principal ;  and  in  what  cases  he  may  be  let  in  to 
shew,  that  the  facts  charged  and  proved  against  the  principal 
do  not  in  judgment  of  law  amount  to  felony.  There  was  in 
that  case  no  occasion  to  enter  far  into  these  questions ;  since 
the  facts,  upon  which  the  point  of  law  then  under  consider- 
ation must  necessarily  turn,  were  all  found  by  the  special  ver- 
dict.    The  general  question  was  therefore  waved. 

However,  I  will  now  submit  to  consideration  a  few  things 
which  have  occurred  to  me  upon  iti 

U 
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If  the  principal  and  accessary  are  joined  in  one  indictment  S^2*E5dw 
and  tried  together,  which  I  conceive  to  be  the  most  eligible  ^''  «•  24.) 
course  where  both  are  amesnable,  there  is  no  room  to  doubt 
whether  the  accessary  may  not  enter  into  the  full  defence  of 
the  principal ;  and  avail  himself  of  every  matter  of  fact  and 
every  point  of  law  tending  to  his  acquittal :  for  the  accessary 
is  in  this  case  to  be  considered  as  particepa  in  lite,  and  this 
sort  of  defence  necessarily  and  directly  tendeth  to  his  own 
acquittal. 

This  is  too  plain  to  admit  of  farther  enlargement. 

When  the  accessary  is  brought  to  his  trial  after  the  con- 
viction of  the  principal  it  is  not  necessary  to  enter  into  a  detail 
of  the  evidence,  on  which  the  conviction  was  founded.  Nor 
doth  the  indictment  aver,  that  the  principal  was  in  fact  guilty,  (it  ■ometimes 
It  is  sufficient  if  it  reciteth  with  proper  certainty  the  record  of  saniWs  caae.' 
the  conviction.  This  is  evidence  against  the  accessary  suffi- 
dent  to  put  him  upon  his  defence ;  for  it  is  founded  on  a 
legal  presumption,  that  every  thing  in  the  former  proceeding 
was  rightly  and  properly  transacted :  but  a  presumption  of  thi8 
kind  must,  I  conceive,  give  way  to  facts  manifestly  and  clearly 
proved ;  as  against  the  accessary  the  conviction  of  the  princi- 
pal will  not  be  conclusive ;  it  is  as  to  him  res  inter  alias  acta. 

And  therefore  if  it  shall  come  out  in  evidence  upon  the  trial  (See  Smith's 
of  the  accessary,  as  it  sometimes  hath  and  frequently  may,  287.) 
that  the  offence  of  which  the  principal  was  convicted  did  not 
amount  to  felony  in  him,  or  not  to  that  species  of  felony  with 
which  he  was  charged,  the  accessary  may  avail  himself  of  this, 
and  ought  to  be  acquitted.  This  was  the  case  of  M'Daniel  and 
others  lately  cited.  The  youths  who  were  convicted  of  the 
robbery,  being  totally  ignorant  of  the  conspiracy  mentioned  in 
the  report  of  that  case,  took  no  advantage  of  it,  and  were  con- 
victed upon  full  legal  evidence :  but  when  the  whole  scene  of 
viUany  came  to  be  disclosed  upon  the  trial  of  those  miscreants, 
they  were  discharged  from  that  indictment  upon  this  single 
objection,  that  the  offence  of  the  principals  did  not  in  the  eye 
of  the  law  amount  to  robbery. 

If  this  opinion  was  well  founded  in  point  of  law,  and  shall 
stand  the  test  of  future  times,  as  I  think  it  will,  every  other 

person 
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CHAT.  IL  perHon  in  the  like  circninstanoeB  may,  upon  his  trial,  avaO 

himKelf  of  it,  and  will  be  intitled  to  a  verdict  of  aoquittaL 

I  will  by  way  of  iUastration  pat  another  case.  A.  is  indicted 
for  stealing  a  quantity  of  live  fish  the  property  of  ^.  A.  plead- 
eth  guilty  upon  his  arraignment,  is  immediately  burnt  in  the 
hand,  and  discharged.  At  the  next  salons  C.  is  indicted  as  an 
accessary  to  ^.  in  this  felony  after  the  fact,  as  the  receiver 
knowingly.  A.  is  produced  as  a  witness  against  him,  and,  in 
the  course  of  his  evidence,  proveth,  that  the  fish  were  taken 
in  a  river  of  which  B.  had  the  sole  and  separate  fishery,  or  in 
a  large  pond  upon  the  waste  of  B.  Might  not  (7.,  had  he  been 
so  advised,  have  insisted,  that  the  fish  being  at  their  natural 
liberty  B.  had  no  fixed  property  in  them,  and  consequently 
that  the  taking  of  them  in  that  stale  could  amount  to  no  more 
than  a  bare  trespass?     Undoubtedly  he  might.* 

Or  let  me  suppose,  that  the  principal  is  erroneously  attainted, 
and  thereupon  the  accessary  is  brought  to  his  trial,  convicted 

1  Hale  625.  and  attainted.     The  attainder  of  the  principal  is  afterwards 

reversed  for  error.     This  reverseth  the  attainder  of  the  aoces- 

2  R.  III.  21,         sary.     It  is  true  it  hath  been  holden,  that  the  accessary  can- 

not take  advantage  of  the  error  by  way  of  plea ;  he  cannot 
aver  against  the  record  of  the  attainder  while  it  standeth  un- 
reversed :  but  Brooke,  perhaps  the  most  judicious  of  all  the 
Dro.  Cor.  iTO.  abridgers,  after  citing  the  case,  Addeth,  judex  tamen  debet  habere 
diecretionem  d:  equitatem.  The  accessary  ought  to  have  had  a 
reasonable  time  to  procure,  if  possible,  a  reversal  of  the  attain- 
der ;  as  where  a  prisoner  pleadeth  a  charter-pardon,  which 
upon  inspection  appeareth  not  to  reach  his  case,  the  court, 
presuming  that  the  Crown  intended  an  effectual  pardon,  will 
give  him  a  reasonable  time  to  obtain  one. 

How  far  the  accessary  can  avail  himself  in  point  of  fact  by 
shewing  that  the  principal  was  totally  innocent  is  a  question 
of  more  difficulty,  and  should  be  handled  with  great  caution ; 


P.  oT.  *  Hale,  it  is  true,  doth  in  his  Summary  say,  that  taking  fish  in  a  trunk, 

1  Hale  r>u.  net,  or  pond  is  felony ;  but  in  the  work  he  intended  for  publication  he  Ib 

express,  that  larciny  cannot  be  committed  of  fish  in  a  river  or  pond.  "  If,,' 
saith  he  afterwards  in  the  same  page,  "  in  a  trunk  or  net,  larciny  may  be 
committed  of  them."  See  to  this  point  Owen  20.  and  9  Geo.  I.  e,  22.  which 
maketh  it  felony,  under  «om4'  special  cirovmttafwe*^  to  steal  fish  in  a  pond. 

beaiuse 
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because  facts,  for  the  most  part,  depend  upon  the  credit  of  chap.  ii. 
witnesses;  and  when  the  strength  and  hinge  of  a  cause 
happeneth  to  be  disclosed,  as  it  may  be  by  one  trial,  daily 
experience  convinceth,  that  witnesses  for  very  bad  purposes 
may  be  too  easily  procured.  I  will  therefore,  before  I  ofifer 
my  own  opinion,  cite  one  or  two  authorities,  which,  in  my 
apprehension,  are  strong  in  favour  of  the  accessary  upon  the 
foot  of  the  mere  innocence  of  the  principal. 

I  observed  before,  that  the  accessary  may,  if  he  choose  it,  P.  848. 
be  brought  to  his  trial  before  the  conviction  or  attainder  of  the 
principal.  But  in  case  he  be  convicted,  *'  It  seems,  saith  Hale,  i  Hale  628. 
necessary  to  respite  judgment  till  the  principal  be  convicted 
and  attainted;  for  if  the  principal  be  after  acquitted,  that 
conviction  of  the  accessary  is  annulled,  and  no  judgment  ought 
to  be  given  against  him." 

The  principal  is  outlawed,  and  thereupon  the  accessary  is 
tried,  convicted,   and    executed.      The    principal    afterwards 
cometh  in,  reverseth  the  outlawry  and  pleadeth  over  to  the 
felony,  and  upon  trial  is  acquitted.    This,  saith  Coke,  reverseth   »  Co.  no. 
the  attainder  of  the  accessary. 

I  have  already  premised,  that  in  order  to  convict  the  acces-  p.  865. 
sary  it  is  not  necessary  to  enter  into  the  detail  of  the  evidence 
upon  which  the  principal  was  convicted  ;  and  have  offered 
some  reasons  for  my  opinion.  Another  weighty  reason  oc- 
curreth,  which  it  will  be  sufficient  just  to  mention.  The 
witnesses  against  the  principal  may  be  dead,  or  not  to  be 
found,  when  the  accessary  is  brought  upon  his  trial;  especially 
after  a  long  interval  between  the  trials. 

But  still  if  it  shall  manifestly  appear  in  the  course  of  the 
accessary's  trial,  that  in  point  of  fact,  (the  point  of  law  where 
the  legal  presumption  is  equally  strong  against  the  accessary 
I  have  already  spoken  to,)  if,  I  say,  it  shall  appear,  that  the 
principal  was  innocent,  common  justice  seemeth  to  require, 
that  the  accessary  should  be  acquitted.  A,  is  convicted  upon 
circumstantial  evidence,  strong  as  that  sort  of  evidence  can 
be,  of  the  murder  of  B.  C.  is  afterwards  indicted  as  ac- 
cessary to  this  murder;  and  it  cometh  out,  upon  the  trial, 
by  incontestable  evidence,  that  B.  is  still  living,  Lord  Hale 

somewhere 
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^^^^^  ''-         flomewhere  mentioDeth  a  case  of  this  kind,  is  C  to  be  ooovicted 

or  acquitted  ?    The  case  is  too  plain  to  admit  oi  a  doabt.    Or 
»  soppose  B,  to  have  been  in  fact  murdered,  and  that  it  shoold 

come  ont  in  evidence,  to  the  taiis/acHon  of  the  court  andjwry^ 
that  the  witnesses  against  A.  were  mistaken  in  his  person,  a 
case  of  this  kind  I  have  known,  that  A.  was  not  nor  ooold 
possibly  have  been  present  at  the  murder. 

It  most  be  admitted,  that  mere  alibi  evidence  lieth  nndar  a 
great  and  general  prejudice,  and  ought  to  be  heard  with  un- 
common caution :  but  if  it  appeareth  to  be  founded  in  truth, 
it  is  the  best  negative  evidence  that  can  be  offered ;  it  is  really 
positive  evidence,  which  in  the  nature  of  things  necessarily 
implieth  a  negative :  and  in  many  cases  it  is  the  only  evidence 
an  innocent  man  can  offer.  What  in  the  case  I  have  put  are  a 
court  and  jury  to  do  ?  If  they  are  satisfied,  upon  this  evidence^ 
that  A.  was  innacentj  natural  justice  and  common  sense  will 
suggest  what  is  to  be  done  in  the  case  of  (7. 

These,  it  may  be  said,  are  strong  cases,  and  seldom  happen 
iu  experience.  I  confess  they  are  strong,  and  for  that  veiy 
reason,  since  I  am  upon  a  subject  of  some  delicacy,  and  which 
should  be  treated  with  great  caution,  I  have  made  choice  of 
t/iem :  but  if  they  prove,  that  in  any  cases  whatsoever  the  legal 
presumption  against  the  accessary,  founded  on  the  conviction 
of  the  principal,  may  be  repelled  by  contrary  evidence,  they 
prove  as  much  as  I  expected  from  them.  The  rule  is  right, 
the  difficulty  will  lie  in  the  application  of  it  to  particular  cases. 
How  far  it  is  to  be  carried  to  cases  probably  not  equally 
strong,  must,  all  circumstances  duly  weighed  and  considered, 
be  left  to  the  prudence,  circumspection,  and  abilities  of  the 
learned  judges  before  whom  the  several  cases  may  happen  to 
come  in  judgment. 

I  forbear  entering  farther  into  this  question. 


CHAP. 
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CHAP.        m.  CHAP.  III. 

Of  Accessaries  before  and  after  the  Fact. 

I  WILL  now  briefly  submit  to  consideration  a  few  things 
touching   accessaries,   considered  under    the   well-known 
distinction  of  accessaries  before  and  after  the  fact. 

With  regard  to  accessaries  before,  I  can  add  very  little  to 
what  hath  been  already  said  in  the  case  of  The  King  ctgcwMt 
M'Daniel  €vnd  others  reported  before.  Sure  I  am,  it  wUl  not  ^*  i^^- 
become  me  to  repeat  what  was  then  offered :  and  therefore  I 
refer  the  reader  to  that  report,  and  the  few  observations  which 
I  have  subjoined  to  it. 

Sect.  1.     Much  hath  been  said  by  writers  who  have  gone  8ect.i. 

''  °  Principal  •ic6- 

before  me,  upon  cases  where  a  person  supposed  to  commit  gtantiaUf  run- 

a  felony  at  the  instigation  of  another  hath  gone  beyond  the 

terms  of  such  instigation,  or  hath,  in  the  execution,  varied 

from  them.     If  the  principal  totally  and  substantiaUy  varieth, 

if  being  solicited  to  commit  a  felony  of  one  kind  he  wilfully 

cmd  knaudngh/  committeth  a  felony  of  another,  he  will  stand 

single  in  that  offence,  and  the  person  soliciting  will  not  be 

involved  in  his  guilt.     For  on  his  part  it  was  no  more  than  a  i  Hale  oie,  6i7. 

fruitless  ineffectual  temptation.     The  fact  cannot  with  any 

propriety  be  said  to  have  been  committed  under  the  influence 

of  that  temptation. 

Sect.  2.  But  if  the  principal  in  substance  complieth  with  sect  2. 
the  temptation,  varying  only  in  drcumstanoe  of  time  or  place,  «<aiiMoni7. 
or  in  the  manner  of  execution,  in  these  cases  the  person  solicit- 
ing to  the  offence  will,  if  absent,  be  an  accessary  before  the 
fact,  if  present  a  principal.  For  the  substantial,  the  criminal 
part  of  the  temptation,  be  it  advice,  command,  or  hire,  is 
complied  with.  A.  commandeth  B.  to  murder  C.  by  poison, 
B.  doth  it  by  a  sword,  or  other  weapon,  or  by  any  other 
means.     A,  is  accessary  to  this  murder :  for  the  murder  of  C. 

A  A  was 
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CHAP.  iiL        ^||g  the  object  principally  in  his  contemplation,  and  tliat  is 
e^Eected. 

fJiMiuMiii  thil         Sect.  3.     So  where  the  principal  goeth  beyond  the  terms 
<"<'*^  of  the  solicitation,  if  in  the  event  the  felony  eommUted  woe  a 

probable  eoneeqttenee  of  what  woe  ordered  or  advieed,  the  person 
giving  snch  orders  or  advice  will  be  an  accessary  to  that 
felony.  A^  upon  some  affront  given  by  J?.,  ordereth  his 
servant  to  way-lay  him  and  give  him  a  sound  beating ;  the 
servant  doth  so,  and  B.  dieth  oi  this  beating.  A.  is  accessary 
to  this  murder. 

A.  adviseth  B.  to  rob  C,  he  doth  rob  him,  and  in  so  d<nng, 
either  upon  resistance  made,  or  to  conceal  the  fact^  or  upon 
any  other  motive  operating  at  the  time  of  the  robbeiy,  killeih 
him.     A.  is  accessary  to  this  murder. 

Or  A.  soliciteth  B.  to  bum  the  house  of  C  ;  he  doth  it ;  and 
the  flames  taking  hold  of  the  house  of  2>.  that  likewise  is 
burnt.     A.  is  accessary  to  the  burning  of  this  latter  house. 

These  cases  are  all  governed  by  one  and  the  same  principle. 
The  advice,  solicitation,  or  orders  in  substance  were  pursued, 
and  were  extremely  flagitious  on  the  part  of  A,  The  events, 
though  possibly  falling  out  beyond  his  original  intention,  were 
in  the  ordinary  course  of  things  the  probable  coneequenoe  of  what 
B.  did  under  the  i/nflueTwe  amd  at  the  inetigtUion  of  A.  And 
therefore,  in  the  justice  of  the  law,  he  is  answerable  for  them. 

Beot.  4.  Sectt.  4.     It  hath  been  said,  that  if  a  ^.  ordereth  B.  to  kill 

to  murder  A.  C,  and  he  by  miatake  killeth  Z>.,  or  aiming  his  blow  at  C. 
iH«ie0i7.  '  misseth  him  and  killeth  D,,  A.  will  not  be  accessary  to  this 
murder ;  becauae  it  differeUi  in  the  person.^*  This  is  a  merciful 
opinion  :  but  I  cannot  think,  that  the  case  of  Saunders,  cited 
in  support  of  it,  doth  warrant  the  rule  in  the  latitude  here 
laid  down. 

It  however  suggesteth  a  point  which  may  possibly  merit 
consideration.  J?.,  in  the  case  put  by  the  learned  authors 
last  cited,  is  an  utter  stranger  to  the  person  of  (7.,  A,  therefore 
taketh  upon  him  to  describe  him  by  his  stature,  dress,  age, 
complexion,  &c,  and  acquainteth  B,  when  and  where  he  may 
probably  be  met  with.     B,  is  punctual  at  the  time  and  place, 

and 
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and  Z>.,  a  person  possibly  in  the  opinion  of  B.  answering  the  chap.  hi. 
description,  unhappily  oometh  by  and  is  murdered,  upon  a 
strong  belief  on  the  part  of  B.  that  this  is  the  man  marked  out 
for  destruction.  Here  is  a  lamentable  mistake ;  but  who  is 
answerable  for  it  f  B.  undoubtedly  is ;  the  malice  on  his  part 
egreditur  personamh.  And  may  not  the  same  be  said  on  the  part 
of  ^.  ?  The  pit  which  he,  with  a  murderous  intention,  dug  for 
(7.,  D.  through  his  guilt  fell  into  and  perished.  For  B,^  not 
knowing  the  person  of  C,j  had  no  other  guide  to  lead  him  to 
his  prey  than  the  description  A.  gave  of  him.  B,  in  following 
this  guide  fell  into  a  mistake,  which  it  is  great  odds  any  man 
in  his  circumstances  might  have  fallen  into.  I  therefore,  as  at 
present  advised,  conceive,  that  A,  was  answerable  for  the  con- 
sequence of  the  flagitious  orders  he  gave ;  since  that  conse- 
quence appeareth,  in  the  ordinary  course  of  things,  to  have 
been  highly  probable.  This  opinion  I  ground  upon  the  reason 
of  the  cases  stated  in  the  last  section. 

Saunders's  case  referred  to  by  the  learned  authors  was  no  Piowd.  478. 
more  than  this.  He,  with  intention  to  destroy  his  wife,  by 
the  advice  of  one  Archer,  mixed  poison  in  a  roasted  apple,  and 
gave  it  to  her  to  eat.  She  having  eaten  a  small  part  of  it 
gave  the  remainder  to  their  child.  Saunders  at  this  dreadful 
moment  made  a  faint  attempt  to  have  saved  the  child ;  but, 
conscious  of  the  horrid  purpose  of  his  own  heart,  and  unwilling 
to  make  his  wife  a  witness  of  it,  desisted,  and  stood  by  and 
saw  the  infant  he  dearly  loved  eat  the  poison,  of  which  it  soon 
afterwards  died.  It  was  ruled,  without  much  difficulty,  that 
Saunders  was  guilty  of  the  murder  of  the  child  upon  the  reasons 
already  given.  With  regard  to  Archer,  it  was  agreed  by  the 
judges  upon  conference,  that  he  was  not  accessary  to  this 
murder,  it  being  an  offence  he  neither  advised  nor  assented  to. 
The  judges  however  did  not  think  it  advisable  to  deliver  him 
in  the  ordinary  course  of  justice  by  judgment  of  acquittal : 
but  for  example's  sake  they  kept  him  in  prison  by  frequent  re- 
prieves from  session  to  session,  till  he  had  procured  a  pardon 
from  the  crown ;  a  measure  prudence  will  often  suggest  in 
cases  of  a  doubtful  or  delicate  nature. 

But 
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OHAF.  III. 
Plowd.  475. 


Sect.  5. 

Acoeiaaries  af- 
ter the  fact. 


(See  18  Q.  II. 
c.  27.) 


81  Bliz.  0. 12. 
1.5. 


But  this  case  widely  differeth  from  that  I  have  put.  And 
so  doth  another  stated  hj  Plowden.  A,  adviseth  B,  to  bum 
the  house  of  C.  which  house  B.  well  knoweth.  He  spareth  the 
house  of  C.  and  bumeth  the  house  of  2>.  A,  is  not  accessary 
to  this  felony. 

The  difference  of  the  cases,  I  conceive,  lieth  here.  In  these, 
there  was  no  mistake  an  the  part  of  the  father  or  of  the 
incendiary,  for  which  their  advisers  could  be  any  way  respon- 
sible. The  father  stood  by  and  suffered  the  child  to  eat  the 
poison  prepared  for  the  mother ;  the  incendiary  wilfully  and 
knowingly  varied  from  his  orders,  and  sparing  one  house 
destroyed  the  other.  But  in  the  case  I  have  supposed,  the 
assassin,  not  knowing  the  man  marked  out  for  destruction, 
was  misled  by  the  directions  A.  gave  him. 

I  believe  the  following  criteria  will  let  the  most  inquisitive 
reader  into  the  grounds  upon  which  the  several  cases  falling 
under  this  head  will  be  found  to  turn.  Did  the  principal 
commit  the  felony  he  standeth  charged  with  under  the  influ- 
ence of  the  flagitious  advice ;  and  was  the  event,  in  the 
ordinary  course  of  things,  a  probable  consequence  of  that 
felony  ?  Or  did  he,  following  the  suggestions  of  his  own  wicked 
heart  wilfully  and  knowingly  commit  a  felony  of  another 
kind  or  upon  a  different  subject  ? 

Sect.  5.  I  shall  be  very  brief  upon  the  general  principles 
of  law  touching  accessaries  after  the  fact ;  because  prosecutions 
for  this  offence,  grounded  on  the  common-law,  have  not  been 
frequent,  nor, have  they  had  any  great  effect.  For  as  the  law 
now  standeth  and  practice  hath  governed,  prosecutions  of  that 
kind,  except  in  a  case  I  shall  presently  mention,  generally  end 
in  a  slight  punishment,  if  it  can  be  called  by  that  name ;  or 
rather  a  piece  of  absurd  pageantry,  tending  neither  to  the 
reformation  of  the  offender,  nor  for  example  to  others.  I 
mean  what  is  called  burning  in  the  hand,  with  an  iron 
scarcely  heated. 

In  the  case  of  horse-stealing,  it  is  true,  the  statute  of  Eliza- 
beth hath  taken  away  clergy  as  well  from  the  accessary  after, 
as  before  the  fact :  but  it  must  be  observed,  that  this  statute 

extendeth 


^ 


OF    ACCOMPLICES.  373 

eztendeth  only  to  such  persons  as  were  in  judgment  of  law  <^hap.  hi. 
accessaries  <a  the  time  the  act  vxu  madey  namely  accessaries  at 
common-law ;  not  to  such  as  are  made  accessaries  by  subse- 
quent statutea  And  therefore  a  person  knowingly  receiving 
a  stolen  horse,  who  is  made  an  accessary  by  some  late  statutes, 
is  not  ousted.  This  was  agreed  by  all  the  judges  at  a  confer-  mss.  Tnoy 
ence  in  Easter  term  in  the  second  of  Queen  Anne. 

Sbct.  6.     By  the  3  and  4  W.  and  M.  c.  9.  and  by  the  6th  j^iJ^^^f 

of  Queen  Anne,  c.  31.  receivers  of  stolen  goods  knowingly  ■*oien  goods, 
are  made  accessaries  after  the  fact :  and  by  the  4  Geo.  I.  c.  11. 
they  are  liable  to  be  transported  for  14  years. 

Before  the  statute  of  King  William^  receivers,  tmleea  they 
lihewiae  received  and  harboured  the  thief,  were  guilty  of  a  bare 
misdemeanour:  for  which  they  were  liable  to  fine  and  imprison- 
ment, or  other  corporal  punishment.  But  that  act  having 
made  them  accessaries  and  consequently  felons,  the  prosecuting 
them  as  for  a  bare  misdemeanour  was  holden  by  all  the  judges  i^S-  Tncy. 
at  a  conference  about  the  latter  end  of  King  William's  reign 
to  be  improper  aud  illegal  For  the  misdemeanour  was  merged 
and  absorbed  in  the  crime  of  felony ;  just  as  felony  at  com- 
mon-law, when  made  high  treason  by  statute,  which  hath 
been  done  in  a  few  cases,  is  merged  and  absorbed  in  the 
treason. 

This  was  soon  found  to  be  inconvenient :  for  if  the  receiver, 
who  generally  is  the  employer  and  patron  of  the  thief,  could 
keep  him  out  of  the  way,  he  [the  receiver]  passed  unpunished. 
To  remedy  this  mischief  the  1st  of  Queen  Anne  provideth, 
that  the  receiver  may  be  prosecuted  as  for  a  misdemeanour, 
though  the  principal  be  not  bkfobe  oonvictbd:  and  by  the 
5th  of  Queen  Anne  he  may  be  so  prosecuted,  thou>gh  the  prin-  c;*  &!• 
dpal  cannot  be  taken  so  a^  to  be  prosecuted  and  convicted. 

I  know  attempts  have  been  made,  under  various  shapes,  to 
prosecute  the  receiver  as  for  a  misdemeanour,  while  the  prin- 
cipal hath  been  in  custody  and  amesnable,  but  not  convicted. 
But  I  think  all  devices  of  that  kind  are  utterly  illegal :  for 
though  the  1st  of  Queen  Anne  in  the  strict  letter  of  it  seemeth 

to 
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OHAP.  UL        to  be  confined  to  the  single  case  of  the  nonreavmeUan  of  the 

principal^  yet  the  subsequent  statute,  in  order  to  make  them 
both  consistent,  must  be  understood  as  explanatory  of  the 
former;  since  both  acts  plainly  provide  against  one  and  the 
same  mischief,  vis.  where  the  principal  ctbeoondeth  and  is  nU 

See  tike  ptmm-  amesnoble  to  justice.  Which  the  preambles  of  both  shew  to 
have  been  the  mischief  in  the  contemplation  of  the  legislature 
at  the  time  they  were  made. 


bks. 


p.  1870.  There  is,  I  confess,  a  case  in  Lord  Kaymond,  which  seemeth 

to  oppose  what  I  have  advanced.*  But  the  opinion  said  to 
have  been  given  in  that  case  weigheth  very  little  with  me ;  and 
if  taken  in  the  latitude  the  words  seem  to  imply  it  is  not  law. 

o?8ofioG6oy'  Where  the  principal  is  amesnable  the  prosecutor  hath  no 
22  G«o.*iiL^  option  whether  to  proceed  against  the  receiver  as  for  felony 
^  ^)  or  misdemeanour,  he  must  proceed  as  for  felony.     If  he  be  not 

amesnable,  and  the  prosecutor  choose  to  wait  for  his  conviction 
he  may  do  so,  and  then  proceed  against  the  receiver  as  for 
felony ;  or  at  his  own  pleasure,  as  for  a  misdemeanour  without 
waiting  till  the  principal  shall  be  amesnable.  Under  these 
limitations,  and  these  only,  as  I  conceive,  the  prosecutor  hath 
an  option. 

Besides,  the  judgment  of  the  court  4n  that  case  doth  not 
appear  to  be  founded  on  the  opinion  supposed  to  have  been 
then  given  as  the  ruling  principle,  but  on  a  much  stronger  and 
more  rational  motive.  The  court  would  not  upon  motion 
arrest  judgment  upon  an  exception  to  the  indictment  whieh 
toas  never  taken  beforCf  and  which  must  overset  every  judgment 
that  had  been  given  on  the  statute.  This  was  a  solid  and  a 
rational  principle,  founded  in  political  justice ;  for  in  cases  of 
this  kind,  communis  error /acit  jus. 

For  the  reasons  already  offered  I  shall  enter  no  farther  into 
the  learning  of  accessaries  after  the  fact. 

The  discourses  of  high  treason  and  homicide  would  have 
been  very  imperfect  if  the  learning  of  accomplices  in  the  one, 
and  of  accessaries  in  the  other  had  been  left  wholly  untouched. 


*  S^  the  same  caae  wretchedly  reported  in  8  Mod,  264. 

And 
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And  I  choBe  to  throw  my  thoughts  on  these  subjects  into  a  cihap.  iif. 

separate  discourse,  rather  than  to  blend  them  with  what  is 

offered  under  the  general  titles  prefixed  to  the  other  discourses: 

for  subjects  which  bear  a  near  affinity  to  each  other,  as  these 

do,  are  best  understood  when  exhibited  together  in  one  point 

of  view;  because  by  that  means  they  explain  and  illustrate 

each  other. 

This  having  been  done  as  far  as  concemeth  treason  in  the 
light  I  have  considered  it,  and  homicide  in  all  its  branches,  to 
which  offences  I  have  confined  myself,  I  have  nothing  farther 
to  offer. 


END    OF     THE    DISCOURSE 
ON    ACCOMPLICES. 
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OBSERVATIONS 

ON 

Some  Passages  in  the  Writings  of  Lord  Chief- 
Justice  Hale,  relative  to  the  Principles  on 
which  the  Revolution  and  present  happy 
Establishment  are  founded. 

LORD  Chief-Justioe  ELale,  in  his  history  of  the  pleas 
of  the  Crown,  speaking  of  the  deposal  and  resignation 
of  Edward  II.,  is  pleased  to  say;  "Although  Edward  II.  1V0L1O6 
had  a  kind  of  prbtbnded  deposing,  and  his  son,  Edward  III., 
took  upon  him  the  kingly  name  and  office,  yet  in  the  opinion 
0/ those  times  Edward  II.  continued,  as  to  some  purposes,  his 
regal  character :  for  in  the  parliament  of  the  4th  of  Edward  III. 
Mortimer  and  others  had  judgment  of  high  treason  given 
against  them  for  the  death  of  Edward  II.  after  his  deposi- 
tioD." — And  a  little  lower,  after  citing  the  parliament-roll 
in  the  cases  of  Mortimer  and  Sir  Thomas  Berkley,  he  addeth ; 
"  This  judgment  (against  Mortimer)  was  not  singly  upon  this 
account,  that  he  (Edward  II.)  was  father  to  King  Edward  III. ; 
but  that  notwithstanding  the  formal  deposing  of  him,  and 
that  pretended  or  extorted  resignation  of  the  Crown  mentioned 
by  the  histories  of  that  age,  yet  they  still  thought  the  eharaeter 
regius  remained  upon  him,  and  the  murder  of  him  was  no 
less  than  high  treason ;  namely,  the  killing  of  him  who  was 
STILL  A  King,  though  deprived  of  the  aetual  administrcUion  of 
his  kingdom." 

Mr.  Prynne  inf erreth  from  these  cases,  as  his  Lordship  doth,  piam  for  the 
that  Edward  11.  after  his  deposition  was  stiU  reputed  a  King  iSoJ*  ^' 
dejtare. 

These  cases  undoubtedly  prove,  that,  in  the  judgment  of 
those  times,  the  murder  of  Edward  II.  was  high  treason ;  but, 
with  great  deference  to  the  opinions  of  the  learned  judge,  it 
will  not  follow  from  thence,  that  this  treason  was  considered 

as 
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as  a  brmch  of  aUegicmoe  due  to  Edw.  II ;  or  that,  when  the 
treason  was  oommitted,  he  was,  vn  the  opinion  of  those  times, 
intitled  to  the  allegiance  of  the  people  of  England. 

Compassing  the  death  of  the  Queen-consort,  or  of  the  King's 
eldest  son  and  heir, — ^these,  and  some  other  offences  against  the 
blood-royal,  were  high  treason  at  common-law  and  continue  so 
since  the  statute.  But  against  whom,  in  consideration  of  law, 
are  these  treasons  committed  ?  Plainly  against  the  Crown  and 
royal  dignity  of  the  King,  against  the  aUegiamce  due  to  him  ; 
though  wpon  the  persons  of  those  who  participate  in  some  of 
the  high  prerogatives  of  the  Crown  ;  for  it  is  of  the  essence  of 
high  treason,  that  it  be  done  cmiJtfra  ligeamtice  debitum. 

It  is  well  known,  that,  long  before  the  times  now  under 
consideration,  personal  violence,  committed  or  attempted 
against  the  blood-royal,  was  considered  in  the  same  degree 

DeCoronA  08     ^^  S^^^i  ^  ^  ^^^^  ^^  attempted  against  the  King  himself. 

flnem*~^  Bracton,  speaking  of  offences  against  the  person  of  the  King, 

saith ;  "  Videndum  eat  utrum  transgressio  iUa  qucB  tomgii  regent 
grama  fueril  veL  levis,  sive  aibi  sive  uxori  d:  pueris.  In  suis 
22,  vero  poterit  rex  injuriari."     Britton  is  more  explicit  to  the 

present  purpose ;  "En  primes  est  a  dire  de  appells  de  felonies 
que  poient  estre  fails  par  nous  d:  nemye  pour  nouSj  sicome  de 
treson  d;  de  compassment  purvieu  vers  nostre  persons  powr  nous 
mettre  a  mart,  ou  nostre  compagne,  ou  nostre  pere  ou  nostre  mere 
ou  nos  enfauntz" 

Lord  Chief -Justice  Coke  is  clearly  of  opinion,  that  Edw.  II. 
after  his  deposition  was  not  to  be  considered  in  any  other  light 
than  as  a  person  utterly  divested  of  the  regal  character ;  and 
consequently  that  the  judgment  against  Mortimer  and  others 
was  founded  solely  on  this  principle,  that  the  murder  of  the 
3  Inst.  7.  King's  father  vxis  high  treason.     His  words  are,  "  It  appeareth 

by  Britton,  that  to  compass  the  death  of  the  father  of  the 
King  was  treason ;  and  so  uoas  the  law  /lolden  after  that :  for 
after  Edw.  II.  had  dismissed  himself  of  the  kingly  office  and 
duty,  and  his  son  by  the  name  of  Edw.  III.  was  crowned 
and  King  regnant,  Goumey  and  Ocle  were  attainted  of  high 

treason 
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treason  for  murdering  the  King's  father,  who   had   been  a 
King  by  the  name  of  Edw.  II." 

It  is  certain,  that,  at  the  time  of  these  attainders,  there 
prevailed  a  very  extensive  rule  touching  offences  against  the 
blood-royal,  I  mean  that  cited  before  from  Bracton  "  In  suis 
vero  potent  rex  injuria/ri  : "  for  at  the  same  Parliament  John 
Maltravers  and  others  were  attainted  of  high   treason   for  IVJ^Jf"**  J  ^'^ 

°  III.  No.  8  &  4. 

compassing  the  death  of  the  King's  uncle  the  Earl  of  Kent. 

It  must  be  admitted,  that  in  this  instance  matters  were 
greatly  strained  against  these  men :  for  the  Earl  of  Kent  him-  J^5™'  *^* 
self  had  been  attainted  and  executed  for  treason  or  pretended 
treason  against  the  King,  at  a  Parliament  holden  at  Winchester* 
in  this  very  year ;  and  the  charge  against  Maltravers  and  the 
others  touching  the  Earl's  death  was,  That  they  by  toioked  arts 
and  vmlruA  suggestions  imposed  upon  his  credulity ,  and  led  him 
into  measures  which  ended  in  his  own  desirvction,\  This  was 
deemed  a  compassing  of  the  death  of  the  King's  unde ! 

The  only  use  I  make  of  this  case  is,  that  since  compassing 
the  death  of  the  King's  uncle  was  high  treason  in  the  opinion 
of  that  Parliament,  the  same  Parliament  might,  by  parity  of 
reason,  adjudge  the  actual  murder  of  the  King's  father  to  be  so, 
without  considering  him  as  a  person  still  invested  with  the 
regal  character.  The  judgments  in  both  cases  most  probably 
were  founded  on  one  and  the  same  principle,  the  near  relation 
Edw.  II.  and  the  Earl  of  Kent  stood  in  to  the  King :  especially 
since  the  Lords  could  proceed  on  no  other  principle  with  re- 
gard to  the  former,  without  supposing  the  King  on  the  throne 
to  have  been  an  usurper  during  the  interval  between  his  acces- 
sion and  his  father's  death. 

But  whether  the  murder  of  Edw.  II.  was  deemed  high  trea- 
son, as  the  murder  of  one  who  wcu  stUl  a  King,  though  deprived 
of  the  actual  admimstnUion  of  his  kingdom,  which  Lord  Hale 


*  The  roll  of  the  Parliament  at  Winton  is  not  extant  It  wbb  called 
by  writ  Teste  the  25th  of  January,  4  Edw.  ILL  returnable  on  Sunday 
before  the  feast  of  St.  Gregory  [March  12th.] 

t  See  in  1  Hale  82.  the  record  of  this  judgment,  which  hath  been  ex- 
amined by  the  roll :  and  see  Selden's  privilege  of  baiGnage,  1st  part,  e,  4. 

supposeth 
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suppoeeth  to  be  the  case,  will  best  appear  by  taking  a  abort 
view  of  the  publick  tranaacticHis  at  and  after  his  depoaal  to  the 
time  of  his  death. 

Dugd.  Sam.  18C  The  Parliament,  which  had  been  called  by  Edw.  11.  and 
stood  prorogued  to  the  morrow  of  Epiphany  in  the  20th  of  his 
reign,  met  at  Westminster*  at  that  time;  and  unanimously 
resolved,  that  the  King  was  not  of  ability  to  govern ;  that  he 
suffered  himself  to  be  led  in  all  things  by  wicked  counsels; 
that  he  had  done  what  in  him  lay  to  ruin  his  kingdom  and 
people ;  and  that  there  appeared  no  hopes  of  his  amendment. 

For  which  reasons  they  resolved,  that  the  Lord  Edward,  the 
King's  eldest  son,  should  immediately  take  upon  him  the  go 
vemment  of  the  kingdom,  and  should  be  crowned  King.t 

I  am  not  at  present  concerned  to  inquire,  whether  this 
charge  was  or  was  not  well  founded.  But  admitting  that  it 
was,  the  Parliament  proceeded  upon  a  principle,  which,  in  the 
case  of  individuals,  is  perfectly  understood  and  universally 
assented  to :  I  mean  the  right  of  self-defence  in  cases  of  great 
and  urgent  necessity,  and  where  no  other  remedy  is  at  hand ;  a 
right,  which  the  law  of  nature  giveth,  and  no  law  of  society 
hath  taken  away. 

If  this  be  true  in  the  case  of  individuals,  it  will  be  equally  so 
in  the  case  of  nations  vmder  the  like  circumetancee  of  neceasUy : 
for  all  the  rights  and  powers  for  defence  and  preservation  be- 
longing to  society  are  nothing  more  than  the  natural  rights 
and  powers  of  individuals  transferred  to  and  concentering  in 
the  body,  for  the  preservation  of  the  whole ;  and  from  the  law 
of  self-preservation,  considered  as  extending  to  dvil  society, 
resulteth  the  well-known  maxim,  eahie  popuU  suprema  lex, 

I  think  the  principles  here  laid  down  must  be  admitted,  un- 
less any  one  will  choose  to  say,  that  individuals  in  a  community 
are,  in  certain  cases,  under  the  protection  of  the  primitive  law 
of  self-preservation,  but  communities  composed  of  the  same 

•  Apologia  Adae  dc  Orleton  inter  decern  scriptores.    Col.  2765. 

t  The  Parliament-roll  is  not  now  extant.  It  was  laid  before  the  Parlia- 
ment in  the  10th  of  R.  IL  ;  and  probably  was  destroyed  about  that  time, 
or  at  least  before  the  end  of  that  reign  :  so  that  for  want  of  a  better  grdde 
wc  mast  follow  the  history  of  the  time.  See  the  questions  propounded  to 
the  judges  in  the  11th  of  E.  II.  and  their  answen  cited  below  p.  S9&. 

individuals 
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individuals  are,  in  the  like  cases,  excluded ;  or  that  when  the 
enemy  is  at  the  gate,  every  single  soldier  may  and  ought  to 
stand  to  his  arms,  but  the  Oarriaan  must  surrender  at  discre- 
tion. 

The  resolution  of  Parliament  just  mentioned  was  notified  to  a^^^. 
the  King,  then  a  prisoner  in  Kenelworth  castle,  by  a  very  ^ijj*"' 
solemn  deputation  from  that  body ;  when  Sir  William  Trussel,  K^SflJi^  * 
in  the  name  of  the  rest,  and  as  procurator  of  the  whole  Farlia-  Bo*'*'"  ao. 
ment,  addressed  himself  to  the  King  in  terms  extremely  full, 
strong,  and  explicit,  which  I  shall  not  transcribe ;  importing 
that  the  whole  Parliament  renounced  all  all^iance  to  him, 
and  thenceforward  would  consider  him  as  a  private  person 
divested  of  the  royal  dignity. 

The  young  Prince,  then  about  fourteen  years  of  age,  was 
advised  to  refuse  the  offer  of  the  crown  from  the  Parliament, 
unless  his  father  would  make  an  actual  resignation  of  it  to 
him ;  which,  it  is  said,  was  soon  afterwards  done. 

And  the  commencement  of  the  new  King's  reign  was  fixed 
by  Parliament  to  the  20th  of  January ;  and  on  the  24th  his 
peace  was  proclaimed  in  London ;  as  it  was  soon  afterwards  in 
all  other  parts  of  the  kingdom  by  virtue  of  writs  teste  the  4  Rjm.  24& 
29th. 

The  writs  ran  thus ; 

''  Rex  vicecomit'  N.  salutem.  Quia  Dominus  Edwardus, 
nuper  rex  Anglise,  pater  noster,  de  communi  oonsilio  &  assensu 
prselatorum,  oomitum,  baronum  &  aliorum  magnatum,  necnon 
communitatiun  totius  regni  pnedicti,  spontanea*  voluntate  se 
amovit  a  regimine  dicti  regni,  volens  &  concedens,  quod  nos> 
tanquam  ipsius  primogenitus  &  hseres,  ipsius  regni  regimen  & 
gubemationem  aasumamus.  Nosque  ipsius  patris  nostri  bene- 
pladto*  in  hac  parte  de  consilio  &  advisamento  prsslatorum, 
comitum,  baronum,  magnatum,  &  communitatum  prsadictorum 
annuentes,  gubemacula  susoepimus  dicti  regni,  &  fidelitates  & 
homagia  ipsorum  pralatorum  &  magnatum  recepimus,  ut  est 
moris. 


*  The  resignation,  if  ever  he  made  any,  ondoabtedly  was  not  matter 
of  choice.  The  merits  of  the  case  will  therefore  torn  npon  another  prin- 
ciple. 

''  Desiderantes 


18  Bym.  2.) 
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"  Desiderantes  igitur  paoem  nostram  pro  quiete  &  tranquil- 
litate  populi  nostri  inviolabilitdr  obeervari  tibi  prsecipimaBy  qubd 
statim  visis  prasentibuB  per  totam  balivam  tuam  paoem  nostram 
public^  proclamari  facias ;  universis  &  singalis  ez  parte  nostra 
inhibendo,  ne  quis  sub  poen&  &  periculo  exhrnedatioms  &  amis- 
tdonis  vitae  &  membrorum  pacem  nostram  violare  prsBsumat. 

'^  Sed  qubd  quilibet  actiones  &  querelas  suas  absque  violentii 
quacunque  prosequantur  secundum  leges  &  oonsuetudines  regni 
nostri.  Nos  enim  parati  sumus  &  semper  erimus  omnibus  & 
singulis  oonquerentibustamdivitibus  quam  pauperibus,  plenam 
justitiam  ezhibere.    Teste  rege  &c" 

m        

"Per  ipsum  regem." 

(See  2  Bym.  1.  This  was  in  those  days  the  usual  method  of  notifying  the 

15  Rym.  1^  accession  of  a  new  King :  and  I  think  stronger  expressions  cannot 
be  conceived,  importing  that  the  regal  character  resided  in  the 
new  King,  cmd  in  him  alone,  than  are  made  use  of  in  this  writ. 

On  the  first  of  February  the  King  was  crowned ;  and  two 
days  afterwards  he  held  his  first  Parliament,  the  same  which 
deposed  his  father,  and  set  the  crown  on  his  head.  And  at  this 
Parliament,  begun  and  ended  in  the  life-time  of  Edward  11.,^ 
all  the  statutes  of  the  first  of  Edward  III.  now  extant  were 
made.  Among  others  was  that  for  confirming  the  banishment 
of  the  Spencers  and  indemnifying  all  persons  who  in  the  late 
troubles  had  taken  up  arms  in  behalf  of  the  King  against  his 
father ;  which  the  reader  will  find  in  Kastal's  statutes,  and  in 
all  the  editions  anterior  to  that  collection. 

There  are  in  Mr.  Bymer's  collection  of  publick  acts  between 
30  and  40  instruments  of  various  kinds  during  the  interval 
between  the  deposal  and  death  of  Edw.  II.,  in  which  mention 
is  made  of  him  ;  and  in  those  he  beareth  no  stile  approaching 
nearer  to  royalty  than  either  the  Lord  Edward  late  King  of 
England  father  of  the  King,  or  the  Lord  Edward  late  King  of 
England  our  father,  or  barely  the  King's  father.  I  will  cite 
one  of  them. 

*  On  the  7th  of  August  in  the  let  of  Edw.  III.  writs  issued  for  calling 
a  new  Parliament,  and  we  know  that  Edw.  IL  lived  to  the  2l8t  of  Sep- 
tember in  that  year.    Dngd.  t3um.  140.    1  Prynne  Brev.  PlarL  25. 

It 
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It  is  a  writ  directed  to  the  sherifi  of  Oxon,  and  it  redteth ;  *  ^y™-  '^ 
^'  Cum,  ut  acoepimus,  Willielinus  de  Aylmere  coram  dilecto  &  fi- 
deli  nostro  Thoma  de  Berkele  (quem  assignavimus  conservatorem 
pacis  noBtr«B  in  comitatu  tuo  &  in  Gloucestri4)  sit  indictatus  de 
consensu  &  abetto  ad  depredandum  castrum  de  Berkele,  &  ad 
rapiendum  dominum  Edwardum  de  Caernarvon,  nuper  regem 
Anglim^  patrem  nostrum,  &  ad  levandum  populum  nostrum  de 
guerra  contra  noe,  &  e&  occasione  captus  in  prison^  nostdl 
Oxonm  sit  detentus." — ^The  writ  then  requireth  the  sheriff  to 
admit  the  prisoner  to  mainprise,  if  he  could  find  sufficient 
manucaptors  body  for  body,  for  his  appearance  in  the  court  of 
King's  Bench  on  the  octaves  of  St.  Michael, ''  ad  faciendum  & 
recipiendum  quod  curia  nostra  oonaideraverit  in  hac  parte." 


II 


Teste  Eege  20  Aug." 


A  writ  of  certiorari  of  the  same  teste  and  return  issued  to 
Sir  Thomas  Berkly  for  removing  the  indictment.  But  what 
was  the  issue  of  this  prosecution  I  know  not :  though  I  make 
no  doubt,  that  Aylmer's  offence  was  an  attempt  to  deliver  the 
King's  father  from  prison,  and  to  restore  him  to  the  royal  dig- 
nity ;  for  many  attempts  of  that  kind  were  made  about  this 
time,  which  probably  hastened  the  death  of  the  old  King. 

I  fear  I  shall  be  thought  to  have  taken  some  unnecessary 
pains  in  proving,  that  Edw.  H.  after  his  deposition  was 
considered  and  spoken  of  in  all  publiok  acts,  as  a  person  utterly 
divested  of  the  regal  character ;  for  in  truth  the  persons  then 
in  power,  to  be  consistent  with  themselves,  could  not  speak 
otherwise  of  him.  And  if  Mr.  Prynne,  or  the  nonjurors  of  our 
time  had  been  the  only  persons,  who  had  made  a  question  of  it, 
I  should  have  spared  myself  the  trouble  I  have  now  taken : 
but  the  political  mistakes  of  a  writer  of  Lord  Chief-Justice 
Hale's  distinguished  merit  deserve  great  attention ;  especially 
when  the  professed  enemies  of  the  present  government  affect 
to  shelter  themselves  under  his  name,  as  we  know  they  have 
done,  with  some  degree  of  triumph. 

The  learned  judge  is  of  opinion,  that  the  Parliament  of  the 
4th  of  Edward  UI.  considered  the  murder  of  Edw.  II,  as  the 
murder  of  him  who  uxu  sHU  a  King^  though  deprived  qf  the 

B  B  aotiMl 


386  DISCOURSE    IV. 

adual  admMiittraiion  of  hig  kinffdotn ;  and  that  in  that  light 
they  deemed  it  to  be  high  treason.  If  they  did  really  entertain 
this  opinion,  what  opinion  did  they  entertain  of  the  King  on 
the  throne,  or  of  themselves  and  the  body  of  the  nation  f  Did 
they  think  him  an  nsorper,  and  themselves  rebels,  during  the 
interval  between  the  deposal  and  death  of  Edward  II.  f  This 
would  have  been  an  heavy  imputation  upon  them :  and  yet  if 
Edward  IL  was,  to  the  time  of  his  death,  still  a  King,  intitled 
to  their  allegianoe,  the  charge  of  usurpation  and  lebellioti 
cannot  be  avoided. 


His  Lordship,  as  I  have  observed,  groundeth  his  opinion  on 
the  record  of  the  proceedings  against  the  murderers  of  Edw. 
II.,  and  the  Earl  of  Kent.  But  it  cannot  be  said,  that  there 
is  in  this  record  any  plain,  express  declaration  of  the  sense  of 
the  Parliament  touching  this  matter.  It  therefore  giveth  one 
some  concern,  that^  in  a  point  of  such  moment,  a  writer  of  his 
Lordship's  great  candour  and  distinguished  abilities  should 
pronounce  peremptorily  touching  the  sense  of  that  Parliament, 
without  at  least  one  explicit  parliamentary  declaration  to 
warrant  him  in  so  doing ;  especially  when  the  notion  of  Edw. 
the  2d'8  supporting  the  regal  character,  after  his  deposition, 
appeareth  to  be  utterly  repugnant  to  a  series  of  facts  and 
declarations,  anterior  to  that  Parliament^  plain,  full,  and 
explicit,  as  words  and  actions  can  be. 

I  admit,  that  if  that  Pariiament  could  not  have  proceeded 
in  the  manner  they  did  upon  any  other  principle  than  that  of 
Edw.  the  2d's  sustaining  the  regal  character  to  the  time  of  his 
death,  it  might  have  been  inferred  from  these  records,  that 
they  did  proceed  on  that  principla  But,  I  hope,  I  have 
already  shewn,  that  the  judgment  of  high  treascm  against  the 
murderers  of  Edw.  IL  doth  not  necessarily  presuppose  the 
truth  of  that  principle ;  because  that  judgment  might  be,  and 
most  probably  was,  founded  on  another. 

His  Lordship  doth  not  seem  to  deny,  that  that  judgment  might 
in  some  measure  be  founded  on  the  rule  laid  down  by  BritUm 
and  Cbke,  Thai  kitting  the  King's  faiher  wob  tnamm ;  but  con- 
tendeth,  that  it  was  not  grounded  timply  on  that  opinion : 
because  he  observeth,  ^That  in  the  Parliament-roll  of  the 

4th 
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4th  of  Edw.  ni,  Edw.  II.  is  stiled,  at  the  time  of  hie  murder,  i  H«i«  ^^* 
Seigneur  Lige,  and  sometimes  Eex,  as  N.  6.  the  Lords  make 
their  protestation,  that  they  are  not  to  judge  any  but  their 
Peers ;  yet  they  declare,  that  they  gave  judgment  upon  some 
who  were  not  their  Peers  in  respect  of  the  greatness  of  their 
crimes,  <Ss  ce  per  encheson  de  murder  de  Seigneur  lAge  dx. 
And  in  the  arraignment  of  Thomas  Lord  Berkly  for  that 
offence,  the  words  of  the  record  are,  qtialiter  ae  veUt  (usquietare 
de  marte  ipsius  Domini  Begis;  who  pleaded,  qudd  ipse  de 
morte  ipsius  Domini  Begis  in  nviUo  est  inde  culpalnlia.  And 
the  verdict,  as  it  was  given  in  Parliament,  and  the  record  is, 
qtidd  prasdicttia  Thomuu  in  nulla  est  culpabiUa  de  morte  prsedicti 
Domini  Eegis,  patris  Domini  Eegis  nunc.  So  that  the 
record  stiles  him  Bex  at  the  time  of  hie  death" 

I  confess  I  do  not  see,  that  Edw.  II.  is  in  any  part  of  this 
record  stiled  Seigneur  Lige,  or  Eex  at  the  time  of  his  death  ; 
and  it  is  on  that  supposition  alone,  that  his  Lordship's  whole 
argument  is  built.  It  is  true,  he  is  stiled  King  and  Leige 
Lord  in  a  proceeding  against  his  murderers ;  but  this  doth  by 
no  means  imply,  that  he  was  considered  ae  a  King  at  the  time 
of  the  murder.  For  in  what  manner  is  he  stiled  King  in  this 
record  ?     Mr.  Prynne  hath  given  us  the  record  at  large  in  the  piea  for  the 

T^if^a    HOT 

case  of  Sir  Thomas  Berkly.     But  as  his  copy  is  incorrect,  and      ^ 
as  the  proceeding  was  something  singular,  being  a  trial  in 
Parliament  by  a  jury  of  freeholders,  I  here  insert  a  copy  of 
the  record  examined  by  the  Parliament-roU. 

"  Pladta  coronsB  tenta  coram  domino  Edwardo  rege  tertio  njJ'No^j^jf  ^' 
post  conquestum,  in  pleno  parliamento  suo  apud  Westmona- 
Kterium,  Die  lunse  proximo  post  festum  Sanct»  Catherixm 
Virginis,  Anno  regni  regis  ejusdem  quarto.  [Kor.  S5.] 

'*  Thomas  de  Berkele  miles  venit  coram  domino  rege  in  pleno 
parliamento  suo  prsedicto,  &  allocutus  de  hoc ;  qubd  cum  domi- 
nus  Edwardus  nuper  rex  Anglise,  pater  domini  regis  nunc,  in 
custodii  ipsius  ThomsB,  &>  cujusdam  Johanms  Mautravors 
nuper  extitit  liberatus  ad  salvo-custodiendum  in  castro  ipsius 
Thomse  apud  Berkele  in  comitatu  QlouoestrisB,  &  in  eodem 
castro  in  custodi&   ipsorum  Thomse  &  Johannis  murdratus 

extitit 
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eoctititd^mterfectuiB,  qnaliter  ae  velit  de  morie  ipsius  regis  aoquie- 
tare  f  Dicit,  qubd  ipse  nunquam  fait  oonsentiexiSy  anxilians,  sen 
procarans  ad  mortem  suam,  nee  unquam  scivit  de  morte  sai 
usque  in  prsBsenti  parliamento  isto,  &  de  hoc  paratus  est  acquie- 
tare  se,  prout  curia  regis  considerayerit.  Et  super  hoc  qunsitum 
est  ab  eo,  ex  quo  ipse  est  dominus  castri  praedicti  &  idem 
dominus  rex  in  custodift  ipsorum  Thom»  &  Johannis  eztitit 
Uberatus  ad  salvo-custodiendum,  &  ipsi  custodiam  ipsius  regis 
reoeperunt  k  aooeptarunt,  qualiter  se  excusare  possit,  quin  de 
morte  ipsius  regis  respondere  debeat  f  Et  praedictus,  Thomas 
didty  qubd  venmi  est,  qubd  ipse  est  dominus  castri  prasdicti,  & 
qubd  ipse  simul  cum  Johanne  Mautravors  custodiam  ipsius  regis 
recepit  ad  salvo-custodiendum,  ut  pnedictum  est.  Sed  didt, 
qubd  eo  tempore  quo  didtur  ipsum  dominum  regem  esse  mur- 
dratum  &  interf ectum,  f  uit  ipse  tali  &  tant&  infirmitate  apud 
Bradeley  extra  castrum  prtedictum  detentus,  qubd  nihil  ei 
currebat  memorisB.  Et  super  hoc  dictum  est  ei,  qubd  ex  quo 
cognovit,  qubd  ipse  simul  cum  dicto  Johanne  custodiam  ipsius 
domini  regis  obtinuit,  ut  prsadictum  est,  &  ipse  custodes  &  minis- 
tros  sub  se  posuit  ad  custodiam  de  eo  fadendam,  d  per  aliquam 
infirmitatem  se  excusare  posset,  quin  respondere  debeat  in  hac 
parte?  Et  prsedictus  Thomas  didt,  qubd  ipse  posuit  sub  se 
tales  custodes  &  ministros  in  castro  prsedicto  pro  custodi&  faci- 
end&,  in  quibus  ipse  se  confidebat,  ut  de  seipso,  qui  custodiam 
ipsius  regis  simul  ciun  prssdicto  Johanne  Mautravors  inde 
habuerunt,  unde  didt  qubd  ipse  de  morte  ipdus  domini  regis, 
auxilio,  assensu,  seu  procuratione  mortis  suae  in  nuUo  est  inde 
culpabilis.  Et  de  hoc  de  bono  &  malo  ponit  se  super  patriam. 
Ideo  venerint  inde  juratores  coram  domino  rege  in  parliamento 
suo  apud  Westmonasterium  in  octabis  sancti  Hillarii  proximd 
f  uturi  &c.  Ad  quem  diem  venit  prsedictus  Thomas  coram  domino 
rege  in  pleno  parliamento  suo,  ac  similiter  juratores  soil. 
Johannes  Dard,  Johannes  de  Wisham,  Willielmus  Trussed 
Kogerus  de  Swyneuerton,  Constantius  de  Mortimer,  Johannes 
de  Sancto  Fhileberto,  Eichardus  de  Rivers,  Petrus  Hussey, 
Johannes  de  Dynton,  Eichardus  de  la  Rivere,  Robertus  De- 
benhate  &  Eichardus  de  Corveyes,  omnes  milites,  qui  dicunt 

super 
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super  sacramentum  suum,  quM  prsedictus  Thomas  de  Berkele 
in  nullo  est  culpabilis  de  morte  prsadicti  domini  Edwardi  regis, 
patris  domini  regis  nunc,  nee  de  assensu,  auzilio,  seu  procura- 
tione  mortis  ejusdem.  Et  dicunt  qubd  tempore  mortis  ejusdem 
domini  Edwardi  regis,  patris  domini  regis  nunc,  f uit  ipse  tali 
infirmitate  gravatus  apud  Bradeley  extra  castrum  suum 
prsadictum,  qubd  de  vit4  ejus  desperabatur.  Ideo  idem  Thomas 
inde  quietus.  Et  juratores  qusasiti,  si  idem  Thomas  unquam 
substrazit  se  occasione  prsedicti,  dicunt,  qubd  non.  Et  quia 
idem  Thomas  posuit  custodes  &  ministros  sub  se,  sdl.  Thomam 
de  Goumey  k  Willielmum  de  Ocle  ad  custodiam  de  ipso  domino 
rege  fadendam,  per  quoe  ipse  dominus  rez  extitit  murdratus 
&  interfectus,  datus  est  ei  dies  coram  domino  rege  nunc  in 
proximo  parliamento  siio,  de  audiendo  judicio  suo  Sic.  Et 
prsedictus  Thomas  de  Berkele  interim  committitur  Badulpho 
de  Nevil  seneechallo  hospitii  domini  regis  dec." 

I  have  already  observed,  that  Edw.  II.,  in  the  interval  be- 
tween his  deposition  and  death,  was  most  commonly  stiled,  as 
he  is  in  the  beginning  of  this  record,  domintu  Edwa/rdua  nuper 
rex  AngluB,  pater  domini  regis  nunc.  But  I  would  not  be 
thought  to  infer  from  this  record  what  may,  I  think,  be  reason- 
ably inferred  from  those  worded  in  the  same  manner  in  the  life- 
time of  the  King :  for  this  being  a  proceeding  after  his  death, 
he  was  with  strict  propriety  stiled  nuper  Eex^  whatever  opinion 
the  Parliament  might  entertain  concerning  him,  or  the  pro- 
ceedings against  him.  What  I  would  observe  is,  that  as  the 
words  nuper  rex  import  no  more  than  that  he  lately  was  King, 
and  do  by  no  means  imply  that  he  continued  so  to  his  decUh,  it 
cannot  be  inferred  from  any  thing  in  this  record,  that  in  the 
opinion  of  that  Parliament  he  did  continue  to  bear  the  regal 
character  after  his  deposition.  This,  I  say,  cannot  be  inferred 
from  the  words  nuper  rex:  and  the  words  upon  which  his 
Lordship  groundeth  his  opinion,  ipsius  domini  regis,  prcedicti 
domini  regis,  dec,  dec,  have  in  this  record  a  plain  reference  to  the 
person  named  at  the  beginning  under  the  stile  of  nuper  rex. 

It  is  well  known,  that  in  parliamentary  proceedings  of  this 
kind,  it  is  and  ever  was  sufficient,  that  matters  appear  with 
proper  light  and  certainty  to  a  common  understanding ;  with- 
out 
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oat  that  minute  exactness  which  is  reqtdred  in  criminal  pro> 
ceedings  in  Westminster-hall.  In  these  cases  the  rule  hath 
always  been,  loquendum^  vJt  vtdgua:  and  in  common  speech 
when  we  speak  of  former  Kings,  we  give  them  simply  the  titles 
they  formerly  bore,  and  no-body  mistaketh  our  meaning.  The 
legislature  hath  very  frequently  spoken  of  former  Kings  in  the 
same  stile.  They  did  so  about  ten  times  in  the  case  of  Edw.  II. 
.  884.  in  the  act  for  confirming  the  banishment  of  the  two  Spencers 

before  mentioned ;  and  yet  whoever  readeth  the  act  with  the 
least  attention  will  see,  that  they  considered  him  in  no  other 
light  than  as  a  person  utterly  deprived  of  the  regal  character  : 
and  in  the  stile*  of  the  petitions  whereupon  that  act  and  others 
were  grounded,  he  is  called  King  after  his  deposition ;  and  so 
are  his  father  and  grandfather,  when  they  had  been  long  in 
their  grave8.t 

I  hope  I  need  not  labour  this  point. 

The  judgment  of  high  treason  against  the  murderers  of 
Edw.  n.  hath  been  already  in  part  considered  :  but  something 
farther  remaineth  to  be  said  on  that  head.  Against  whom  in 
the  judgmemt  of  thU  Parliament  was  this  treason  committed  ? 
Against  Edward  II.  or  Edward.  Ill  ?  A  satisfactory  answer 
to  these  questions  will  be  decisive  in  the  point :  for  high  trea- 
son being,  as  I  have  observed,  an  offence  contra  ligearUice  debt- 
turn,  if  the  Parliament  considered  the  murder  of  Edw.  11.,  as 
a  treason  committed  against  his  crown  and  dignity,  they  must 
be  supposed  to  consider  him  as  a  person  to  whom  allegiance 
was  then  due,  or,  in  Lord  Hale's  words,  as  still  a  King, 
though  deprived  of  the  actual  administration.  On  the  other 
hand,  if  it  was  considered  as  a  treason  committed  against  the 
crown  and  dignity  of  Edward  IIL,  the  consequence  will 
be,  that  in  the  judgment  of  that  Parliament  the  allegiance 
of  the  subject  was  due  to  him  in  the  life-time  of  his  father ; 
and .  then  the  miu>der  of  the  father  will  fall  under  the  same 

4  Bym.  245.  ♦  "  JFait  a  remember ^  que  le  tierce  jour  defeverer  Van  de  roy  Edward, 

Fitz  au  Roy  Edward,  Fitz  au  Roy  Edward,  Fitz  au  Roy  Henry  &c." 

"t  In  the  proceeding  against  Mortimer  at  this  Parliament  so  little 
regard  was  paid  to  the  forms  observed  in  l^al  proceedings,  that  he,  who 
had  been  frequently  dummoned  to  Parliament  as  a  Baron,  and  had  been 
then  lately  created  Earl  of  March  and  by  that  title  summoned  to  four 

P^^l^^  guccesslYe  Parliaments,  is  stiled  through  this  whole  record  barely  Roger 

Sum.  de  Mortimer.*' 

rule 
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nile  as  offenoee  of  the  like  kind  against  the  blood-royal  did  at 
common-law;  and  as  the  offences  I  have  already  mentioned 
still  do  by  virtue  of  the  statute  of  treasons. 

For  let  it  be  remembered,  that  in  consideration  of  law  the 
royal  Majesty  of  the  King  is  impaired  by  outrages  of  a  treason- 
able kind  done  or  attempted  against  the  blood-royal.  The 
rule  laid  down  by  Bracton  before  cited  is  founded  on  this 
principle;  the  cases  put  by  Britton  plainly  arise  out  of  it; 
and  so  do  those  of  the  same  kind  provided  for  by  the  statute 
of  treasons.  The  principle  is  still  true;  only  the  statute 
limiteth  and  restraineth  the  operation  of  it  to  the  few  cases 
therein  expressed;  excluding  all  others,  which  the  common- 
law  brought  under  the  same  general  rule. 

Now  whether  the  murder  of  Edw.  11.  was  considered  as  a 
treason  committed  against  kU  crown  and  dignity,  or  against  the 
crown  and  dignity  of  his  son  will  appear  by  taking  a  short  view 
of  the  record  of  the  proceeding  against  his  murderers.  The 
general  title  introductory  to  the  whole  charge  runneth  thus,  iii.  No.  l 
''  Cea  aont  lea  treaaona,  fdoniea^  A  malveiatea  /aitea  a  nostre 
seigneur  \e  roi  <k  a  aon  poeple  par  Roger  de  Mortymer  <k  autrea 
de  aa  covyne,*'  Then  follow  fifteen  articles  against  Mortimer, 
by  seven  of  which  he  is  charged  with  aocroctohing  to  himself 
royal  power  in  the  several  instances  set  forth  in  the  articles ;  a 
species  of  treason  well  known  in  those  days,*  and  of  which  the 
prevailing  party  in  times  of  faction  and  violence  hath  made  a 
terrible  use.  By  the  other  articles  he  is  charged  with  many 
high  crimes  and  misdemeanours,  tending  to  the  dishonour  of 
the  King  and  the  oppression  of  the  people. 

The  article  touching  the  murder  is  to  this  effect.  '*  Whereas 
the  father  of  our  Lord  the  King  was  by  an  ordinance  of 
the  Peers  of  the  land  placed  in  Kenelworth  castle  there  to 
remain  at  his  ease,  and  to  be  served  as  became  so  great  a 
Lord,  the  said  Roger,  by  royal  power  to  him  accroached, 
took  upon  himself  the  custody  of  him,  and  caused  him  to  be 
removed  to  the  castle  of  Berkly;  where  by  him,  and  by 


*  y.  1  Hale  80,  81,  concenung  this  species  of  treason* 

bi9 
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his  procturement,  he  was  falsely,  traiterously,  and  f elomously 
miirdered." 

The  record,  after  setting  forth  the  articles,  goeth  on  to  this 
effect,  '*  Wherefore  our  Lord  the  King  doth  charge  the  earls> 
barons,  and  other  peers  of  the  realm,  that,  forasmuch  as 
these  things  tatieh  him  principcUlyy  and  them,  and  all  the 
people  of  the  realm,  they  do  unto  the  said  Roger  right 
and  lawful  judgment."  And  then  followeth  the  judgment, 
''That  for  the  said  crimes,  and  principally  for  the  murder 
of  the  Lord  Edward,  father  of  the  King,  the  said  Roger 
as  a  tradtar  and  enemy  of  the  King  and  kingdom  be  drawn  and 
hanged.'' 

Eod.  Rot.  No.  2.  The  like  judgment  was  given  against  Simon  de  Beresford,  as 
being  an  accomplice  with  Mortimer  in  all  his  said  treasons, 
felonies,  and  misdeeds,  that  he  as  a  traitor  of  the  King  and  his 
realm  be  drawn  and  hanged. 

No.  8.4.  John  Maltravers,  Bogo  de  Bayone,  and  John  Deveral,  whose 

case  I  have  already  mentioned,  had  judgment  of  high  treason 
for  compassing  the  death  of  the  Earl  of  Kent. 

Na5  €k)umey  and  Ocle,  who  were  supposed  to  be  the  actual 

murderers  of  Edw.  II.,  had  the  same  judgment  "  Pour  le  mort 
le  roi  Edward  piere  nostre  seigneur  le  rot  que  ore  est" 

No.  6.  The  Lords  having  passed  judgment  against  these  men,  who 

all,  except  Mortimer,  were  commoners,  enter  their  protestation 
to  the  effect  mentioned  by  Hale  in  the  passage  I  have  already 

P-  ^'  cited. 

This  is  the  substance  of  the  whole  record,  as  far  as  con- 
cemeth  the  miuxler  of  Edw.  II.,  except  what  relateth  to  the 
case  of  Sir  Thomas  Berkly,  which  I  have  already  considered.^ 


♦  The  Parliament-roll  of  the  4th  of  Edw.  III.  is  so  defaced  that  the 
general  title  and  one  or  two  of  the  articles  against  Mortimer  are  not 
tolerably  legible ;  and  in  some  others  there  are  considerable  chasma  It 
was  mnch  defaced  when  Sir  Robert  Cotton  compiled  his  abridgment  of 
the  Tower-records,  and  is  probably  grown  worse  since  that  time.  But 
these  defects  may  be  easily  snpplied,  since  the  proceeding  is  set  forth  at 

No.  8, 9, 10,  large  in  the  Parliament-roll  of  the  28th  of  Edw.  III.  which  remaineth 

11. 12.  still  legible. 

For  at  that  Parliament  Roger  de  Mortimer,  who  was  grandson  and  heir 
of  him  against  whom  the  judgment  was  given  in  the  4th  of  the  King, 
preferred  his  petition  complaining  that  his  grandfother  was  attainted 
without  being  brought  to  his  amwer  against  the  tenob  of  tub  obeat 
CHABTEB,  and  praying  that  the  judgment  of  attainder  might  be  leversed, 
and  himself  restored  in  blood,  which  was  accordingly  done :  and  he  was 

summoned 
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From  this  record,  I  thiiik,  it  is  evident,  that  this  murder  was 
considered  as  a  treason  committed  against  the  Kiag  then  on  the 
throne,  and  him  alone.  For  that  species  of  treason  which  they 
called  €uxroaching  rayed  power,  which  maketh  a  very  consider- 
able part  of  the  charge,  could  never,  as  I  apprehend,  in  the 
nature  of  things  be  considered  in  any  other  light  than  as  an 
offence  against  the  crown  and  dignity  of  him  who,  for  the  time 
being,  was  actually  invested  with  the  regal  power :  and  it  is 
remarkable,  that  this  species  of  treason  is  ezpresly  charged  on 
Mortimer  in  the  article  touching  the  murder,  as  one  step  taken 
by  him  preparatory  to  that  fact. 

Besides,  the  articles  against  Mortimer  and  his  aocomplices, 
of  which  that  touching  the  murder  is  one,  and  upon  which  the 
judgment  was  principally  founded,  charge  facts  upon  them, 
committed,  a  few  of  them  before,  the  much  greater  part  after 
the  death  of  £dw.  II.  but  all  after  his  deposUiUm :  and  yet  the 
whole  charge  is  introduced  with  this  general  title,  ''  Theae  ore 
the  treaeana  done  to  our  Lord  the  King;**  plainly  importing^ 
that  those  treasons,  none  excepted,  were  considered  in  one  and 
the  same  view,  namely,  as  done  against  the  King  then  on  the 
throne,  and  him  alone :  and  the  judgment  against  Mortimer 
and  Beresford,  that  they,  for  those  treasons,  as  traitors  and 
enemies  of  the  King  and  kingdom,  be  drawn  and  hanged,  import 
the  same.  Nor  is  there  a  single  word  in  the  whole  record, 
declaring,  or  so  much  as  giving  the  most  distant  hint,  that  any 
of  the  treasons  therein  mentioned  were  committed  in  breach  of 
the  allegiance  due  to  Edw.  II. 

It  is  true,  as  his  Lordship  observeth,  he  is  stiled,  in  the 
Lords'  protestation,  seigneur  leige,  and,  in  the  judgment  against 
Goumey  and  Ocle,  le  roy  Edward;  but  I  have  already  con- 
sidered, and,  I  hope,  removed  the  objection  grounded  on  that 
manner  of  expression. 

I  have  nothing  to  add  with  regard  to  the  proceedings  against 
the  murderers  of  Edw.  11.  But  a  difficulty  hath  been  raised, 
which  may  be  thought  to  deserve  some  notice ;  and  since  my 
subject  leadeth  me  to  it,  I  will  mention  it. 

summoned  to  Parliament  in  the  following  year  hj  the  stile  and  title  of  Dogdale  and 
Earl  of  March  ;  his  father  who  died  before  the  rereraal  never  having  ^^^^* 
been  summoned. 

I  make  use  of  the  roll  of  the  28th  compared  with  that  of  the  4th  where 
it  is  legible. 

In 
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Cotton 
21  Rich  IL 


1  Hen.  IT. 
c  8. 


RasUl'tt  Stat. 
10  Rich.  II. 


In  the  2l8t  of  Bich.  II.,  the  act  of  the  first  of  Edw.  III.  for 
confirming  the  banishment  of  the  Spencers^  already  mentioned, 
was  repealed :  and  one  reason  given  on  the  roll  is,  "  That  the 
act  was  made  by  Edw.  III.  at  such  time  as  his  father  Edw. 
II.  was  living,  being  very  King  amd  in  prison  so  that  he 
could  not  resist  the  same." 

Some  writers  have  thought  it  sufficient  to  say,  that  the  whole 
Parliament  of  the  21st  of  Richard  II.,  and  every  thing  done  in 
it,  is  annulled  by  the  1st  of  Henry  lY.  But  this  answer  will 
not  remove  the  difficulty,  if  there  be  any  in  the  case :  for  the 
objection  is  not  founded  on  any  legislative  or  judicial  act,  (those 
acts  are  undoubtedly  repealed,)  but  barely  on  the  opinion  of  that 
Parliament ;  and  the  sense  of  Parliament,  it  is  said,  touching 
any  past  transaction,  wiU  be  of  equal  weight,  whether  its  legis- 
lative or  judicial  acts  continue  in  force  or  not. 

This  is  admitted.  But  it  must  likewise  be  admitted,  that  if 
the  opinion  of  a  single  Parliament,  unsupported  by  fact  or 
principle,  is  to  turn  the  scale,  every  resolution  of  the  same 
Parliament,  considered  as  matter  of  mere  opinion,  will  be  of 
equal  weight.  If  this  be  granted  me,  I  will,  as  shortly  as 
I  can,  state  a  resolution  of  this  Parliament  upon  some  very 
constitutional  points ;  and  then  leave  it  to  the  reader's  judgment, 
how  far  its  bare  opinion  is  to  be  regarded. 

In  the  10th  year  of  this  King  a  commission  of  a  very  extra- 
ordinary nature  issued  under  the  great  seal,  and  had  the  con- 
firmation of  Parliament.  By  it  the  Duke  of  Gloucester,  and 
some  others  by  name,  and  the  chancellor,  treasurer,  and  keeper 
of  the  privy-seal  are  constituted  the  King's  great  and  standing 
council  for  one  year,  for  the  purposes  mentioned  in  the  com- 
mission. The  commissioner's  powers  were  very  large^  and 
were  thought  to  be  derogatory  to  the  royal  prerogative  :  and 
therefore  the  King  and  his  ministers,  soon  after  the  dissolution 
of  the  Parliament,  entered  into  measures  for  defeating  this  com- 
mission. One  expedient  was  to  take  the  opinion  of  the  judges 
upon  the  whole  proceeding ;  a  refuge  constantly  open  to  a  cor- 
rupt administration,  though,  be  it  spoken  to  the  honour  of  the 

profession. 
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profession,  not  always  a  sure  one ;  even  while  the  judges'  com- 
missions were  determinable  at  the  pleasure  of  the  crown. 

To  this  end,  the  judges  were  summoned  to  attend  the  King 
at  Nottingham ;  and  the  two  chief -justices,  and  three  puisnes 
did  attend,  and  gave  answers  to  ten  questions  which  were 
propounded  to  them  in  the  King's  presence.  Some  of  their 
answers  were  to  this  effect,*  That  those  who  procured  the 
statute  and  commission  just  mentioned  were  to  be  punished 
with  death,  except  the  King  would  pardon  them;  as  were 
also  those  who  moved  the  King  to  consent  to  the  statute :  and 
that  as  well  the  person  who  moved  in  the  last  Parliament^ 
that  the  statute  whereby  Edward  II.  was  deposed  should  be 
laid  before  the  Parliament,  as  he  who  in  pursuance  of  that 
motion  carried  the  same  into  Parliament,  are  trcntors  cmd 
criminals  to  be  pumshed  with  death. 

There  were  two  other  questions,  which,  with  the  answers,  I 
think  worth  transcribing. 

**  Sixth  question.  Whether  after  in  a  parliament  assembled 
the  affairs  of  the  kingdom,  and  the  cause  of  calling  that  Par- 
liament are  by  the  Sling's  command  declared,  and  certain 
articles  limited  by  the  King,  upon  which  the  Lords  and 
Commons  in  that  Parliament  ought  to  proceed,  if  yet  the 
said  Lords  and  Commons  will  proceed  altogether  upon  other 
articles  and  afiairs,  and  not  at-  all  upon  those  limited  and 
proposed  to  them  by  the  King,  until  the  King  shall  have 
first  answered  them  upon  the  articles  and  matters  so  by  them 
expressed,  although  the  King^e  command  be  to  the  contrary; 
Whether  in  such  case  the  King  ought  not  to  have  the  govern- 
ance of  the  Parliament,  and  effectually  over-rule  them,  so  as 
that  they  ought  to  proceed  first  on  the  matters  proposed  by 
the  King;  or  whether,  on  the  contrary,  the  Lords  and 
Commons  ought  first  to  have  the  King's  answer  upon  their 
proposals,  before  they  proceed  farther." 

To  which  question  they  answered  unanimously,  ''That 
the  King  in  that    behalf  hath  the  governance,  and  may 

*  See  Rastars  stat.  21  Rich.  II.  1  State  Trials,  1  kc.  Knighton  inter 
decern  script.  Col.  2694. 

appoint 
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Appoint  what  Nhall  be  first  handled,  and  so  gradually  what 
next,  in  all  matters  to  be  treated  of  in  Parliament,  ^mh  to  the 
end  of  ths  PtvrUament ;  and  if  anj  penion  shall  act  contrary 
to  the  King's  pleasure  made  known  therein,  th$i/  are  to  be 
ptmiihsd  ae  tfrmtore*^ 

'^EiOHTH  question,  Since  the  Bang  can,  whenever  he 
pleaseth,  remove  any  of  his  judges  and  officers,  and  justify 
or  punish  them  for  their  offences;  whether  the  Lords  and 
Commons  can  without  the  will  of  the  King  impeach  in  Par- 
liament any  of  the  said  judges  or  officers  for  any  of  their 
offences/' 

To  which  they  unanimously  answered,  "Tliat  they  cannot, 
and  if  any  one  should  mdOfheietohe  pwnMed  ae  a  traitorJ** 

In  this  manner  did  these  judges  prostitute  their  eaored 
character !    But  a  prostitution  so  gross  could  not  long  escape 

11  Rkb.  fi,  a  publick  censure :  and  at  the  next  Parliament  a  censure  suffi- 
ciently severe,  and  not  warranted  by  any  known  rule  of  law, 
did  pass  upon  them.  TTieir  aum  nuaewre  woe  meted  out  to 
them.f    But  in  the  21st  of  the  King,  those  questions,  with  the 

Tu^i'f  tut,  judges'  answers,  having  been  read  over  in  full  Parliament,  '^  It 
was  demanded  of  all  the  estates  of  the  Parliament,  bow  they 
thought  of  the  answers  aforesaid :  and  they  said,  that  they 
thought  the  said  justices  made  and  gave  their  answers  ae  goad 
and  lawful  liege  people  of  the  King  ought  to  do** 

A  Parliament  that  could  solemnly  adopt  principles  so  con- 
trary to  the  whole  tenor  of  the  statute  of  treasons,  anti- 
constitutional  in  every  point  of  view,  subversive  of  the 
undoubted  rights  of  Parliament,  and  of  all  freedom  of  debate 
in  either  House,  such  a  Parliament  must,  unless  under  an 
actual  force,  which  most  probably  was  the  case,  be  the  willing 
tools  of  despotick  power :  and  in  either  case  its  bare  opinion 
deserveth  no  manner  of  regard. 

I  will  now  consider  some  other  passages  in  the  history  of  the 
Pleas  of  the  Orown,  of  much  the  same  tendency  with  that  I 

*  Thcie  questionf  and  aiuiwerf,  beings  copied  from  a  modem  tranibi- 
tlon,  differ  in  itylo  from  Eastal  and  the  older  editionf  of  the  itatatoa, 
but  in  senie  and  subitance  they  agree  with  all  of  them. 

t  Bee  1ft  State  Trials,  1  Ac.,  the  proceedingi  againit  Obief-Jaitice 
TreiiliaB  and  otherf . 

have 
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liave  already  examined.     The  learned  author  asserteth  with  l^^^^' 

great  truth,  that  a  King  de  facto,  in  the  full  and  sole  posseesion 

of  the  Hovereignty,  is  such  a  King,  against  whom  high  treason 

may  be  committed  within  the  statute  of  treasons ;  and  addeth, 

that  treasons  against  a  King  de  facto,  not  being  attempts  in  aid 

of  the  rightful  heir,  may  be  punished  in  the  time  of  a  King  de 

jure ;  and  that  those  who  have  assisted  the  usurper,  though  in 

the  actual  possession  of  the  Crown,  have  on  the  regress  of  the 

Crown  to  the  right  heir  suffered  as  traitors. 

I  fear  it  will  avail  very  little  towards  the  settling  any  point 
of  law  or  rule  of  right,  to  inquire  in  what  manner  princes,  on 
such  revolutions  as  those  alluded  to  in  these  passages  by  the 
learned  author,  have  treated  either  their  friends  or  their  ene- 
mies. It  is  not  to  be  imagined,  that  they  will  consider  the 
former  as  traitors  for  acts  of  hostility  done  or  attempted  in  aid 
of  themselves.  I  verily  believe  no  prince  in  his  right  senses 
ever  did.  His  lordship  doth  indeed  in  the  passages  just  cited  ^  ii«i«  oi*  los- 
mention  the  case  of  Sir  Ealph  Grey ;  and  supposeth,  that  he 
wiis  punished  in  the  time  of  £dw.  IV.  for  treasons  committed 
against  Henry  VI.  in  add  of  Edward,*  But,  I  doubt,  that  case 
will  not  warrant  any  such  supposition. 

Sir  Ralph  was  taken  in  actual  rebellion  against  Edw.  IV.  Bd.  iv.  20. 
Kome  years  after  he  had  been  in  full  possession  of  the  Crown  ; 
and  was  beheaded  for  that  treason,  and  for  that  alone ;  as  many 
more  were  at  the  same  time.  He  was  likewise  degraded  :  and 
the  book  saith,  that  the  reason  of  his  punishment  *^  en  tiel  man- 
ner" (by  degradation,  as  I  understand  the  book,)  was  **pur 
cause  de  eon  perjury  A  doublenees  que  U  avoit  fait  cU  Roy  Hen. 
YI.  jadee  Roy  Ac,  [d;  auxi  at  Roy  Edward  le  quart  que  ore 
Ml."]t  He  had,  it  seems,  acted  a  part  truly  infamous,  had 
betrayed  both  sides,  had  broken  his  faith  to  both  Kings: 
and  for  thih  duplicity  he  was,  by  a  peculiar  brand  of  infamy, 
distinguished  f i*om  those  who  suffered  with  him  for  the  same 
treason.     All  were  beheaded,  he  alone  was  first  degraded. 


^  (8oe  the  conclusion  of  the  editor's  preface  to  the  second  edition.) 
t  Tho  words  between  the  books  the  learned  judge  bath  omitted.    (8ee 
the  end  of  tho  advortisoment  which  follows  the  author's  preface.) 

With 
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With  regard  to  the  measures  which  have  been  observed 
towards  the  enemies  of  a  new  government,  after  a  long  struggle 
and  much  bloodshed,  our  history  f umisheth  instances  more 
than  enough,  of  a  most  unwarrantable  revenge  taken  by  the 
prevailing  faction.  The  acts  of  attainder  passed  against  the 
chiefs  of  the  Lancastrian  party  in  the  first  year  of  Edw.  IV, 
which  the  learned  judge  alludeth  to  in  the  places  last  cited, 
were  of  that  kind :  to  be  accounted  for  only  by  the  heat  and 
violence  of  the  times ;  never  to  be  drawn  into  precedent. 

For  Henry  VI.  had  been  in  full  possession  of  the  Crown 
almost  40  years  by  lineal  descent,  and  under  a  parliamentary 
settlement ;  in  which  the  whole  nation  had  acquiesced  for  60 
years.  The  fortune  of  war  did  at  length  decisively  turn  the 
scale  in  favour  of  Edward  at  the  battle  of  Towton-Eield ;  but 
with  the  loss  of  near  40000  English  subjects,  who  fell  on  that 
day.  And  at  such  a  juncture,  to  what  lengths  cannot  the  sweets 
of  revenge,  the  joys  of  conquest)  the  prospect  of  rich  plunder 
in  a  plenty  of  confiscations,  with  a  misgiving  heart  still  dread- 
ing the  final  issue  of  things, — ^to  what  lengths  of  violence  can- 
not these  incitements  carry  the  vindictive,  the  ravenous,  the 
timid,  blustering  mortals,  who  upon  such  revolutions  either 
take  the  lead,  or  join  in  the  cry !  At  seasons  such  as  these, 
the  still  voice  of  law  and  reason  is  seldom  heard. 

I  fear  it  was  little  attended  to  in  the  case  of  any  of  the 
attainders  passed  on  either  side  during  the  unnatural  war 
between  the  two  Eoses.  Nor  ought  any  of  those  attainders  to 
be  considered  as  cases  from  which  the  principles  of  law  can 
be  deduced.  For,  as  his  lordship  elsewhere  with  a  candour 
1  Hale  274.  habitual  to  him  observeth,  ''  Parliaments  have  been  always 

obsequious  enough  to  the  victor ;  and  ready  to  pass  attainders 
for  hU  safety  cmd  their  oum," 

1  Hale  61.  His  lordship  admitteth,  that  a  temporary  allegiance  was  due 

to  Henry  VI.  as  being  King  de  facto.  If  this  be  true,  as  it 
undoubtedly  is,  with  what  colour  of  law  could  those  who  paid 
him  that  allegiance  before  the  accession  of  Edw.  IV.  be  con- 
sidered as  traitors  1  For  call  it  a  temporary  allegiance,  or  by 
what  other  epithet  of  diminution  you  please,  still  it  was  due  to 

him 
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him  while  in  full  possession  of  the  Crown  :  and  consequently 
those  who  paid  him  that  dne  allegiance  could  not,  with  any 
sort  of  propriety,  he  considered  as  traitors  for  doing  so. 

The  11th  of  Henry  YII,  though  subsequent  to  these  trans-  n  Hen.  vii. 
actions,  is  full  in  point.  For  let  it  be  remembered,  that  though 
the  enacting  part  of  this  excellent  law  can  respect  only  future 
cases,  the  preamble,  which  his  lordship  doth  not  cite  at  large,  i  Hale  27s— 
is  declaratory  of  the  common-law ;  and  consequently  will  enable 
us  to  judge  of  the  legality  of  past  transactions.  It  redteth 
to  this  effect,  ^'  That  the  subjects  of  England  are  bound  by  the 
duty  of  their  allegiance  to  serve  their  prince  and  sovereign 
lord/or  the  time  being  in  defence  of  him  and  his  realm  against 
every  rebellion,  power,  and  might  raised  against  him ;  and 
that  whatsoever  may  happen  in  the  fortune  of  war  against 
the  mind  and  will  of  the  prince,  as  in  this  Umd  some  time  past 
it  hath  been  seen,  it  is  not  reasonable,  but  against  all  laws, 
reason,  and  good  conscience,  that  such  subjects  attending  upon 
such  service  should  suffer  for  doing  their  true  duty  and  service 
of  allegiance.''  It  then  enacteth.  That  no  person  attending 
upon  the  King  for  the  time  being  in  his  wars  shall  for  such 
service  be  convict  or  attaint  of  treason  or  other  offence  by  act 
of  parliament,  or  otherwise  by  any  process  of  law. 

Here  is  a  clear  and  full  parliamentary  declaration,  that  by 
the  antient  law  and  constitution  of  England,  founded  on 
principles  of  reason,  equity,  and  good  conscience,  the  allegiance 
of  the  subject  is  due  to  the  King  for  the  time  being,  and  to  him 
alone.  This  putteth  the  duty  of  the  subject  upon  a  rational 
and  safe  bottom.  He  knoweth,  that  protection  and  allegiance 
are  reciprocal  duties.  He  hopeth  for  protection  from  the 
Crown,  and  he  payeth  his  allegiance  to  t^  in  ^  person  of  him 
whom  he  seeth  in  full  and  peaceable  possession  of  it:  he 
entereth  not  into  the  question  of  title,  he  hath  neither  leisure 
nor  abilities,  nor  is  he  at  liberty  to  enter  into  that  question : 
but  he  seeth  the  fountain,  from  whence  the  blessings  of  govern- 
ment, liberty,  peace,  and  plenty  flow  to  him :  and  there  he 
payeth  his  allegiance.  And  this  excellent  law  hath  secured 
him  against  all  after-reckonings  on  that  account. 

It 
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It  being  admitted,  that  aUegianoe  is  doe  to  a  King  de  Jado 
in  the  foil  and  ade  posseasion  of  the  Crown,  it  will  f dlow,  that 
a  penon  abaolntely  oat  of  poaHeasion,  but  claiming  title,  is  not 
to  be  considered  as  a  King  witiiin  the  statute  of  treasons ; 
whidi  the  learned  judge  supposeth  to  have  been  the  case  of  the 
house  of  Tork  daring  the  reigns  of  the  three  Henrys. 

I  woald  ask  therefore,  At  what  point  of  time  can  it  be  said, 
upon  any  known  prindph  of  lawj  that  the  bond  of  allegiance 
dae  to  Hen.  YI.  for  instance  ceased  t  When  did  he  first  become 
a  mere  disturber,  and  his  adherents  traitors  and  rebels  t  It 
wiU  be  impossiUe  to  tnttintAJn^  that  they  became  so  the  moment 
Edward  marched  into  England  to  revenge  the  death  of  his 
father,  who  fell  at  the  battle  of  Wakefield  on  the  30th  of 
December  1460.  The  learned  jadge  doth  not  contend,  that 
they  did :  and  I  freely  acknowledge  it  would  be  high  presump- 
tion in  me  to  attempt  to  determine  with  precision,  from  amy 
known  ruh  of  law,  at  what  point  of  time  they  did  become  so. 

It  is  very  true,  that  Edward's  first  IVurliament  made  not  the 
least  difficulty  of  fixing  the  commencement  of  his  reign  to  the 
4th  of  March  1461,  (the  year  considered  as  commencing  the 
first  of  January);  about  which  time,  the  gates  of  London 
having  been  opened  to  him,  his  own  party,  supported  by  his 
army,  proclaimed  him  there  :  and  his  lordship,  in  conformity  to 
the  judgment  of  that  Parliament,  fixeth  the  commencement  of 
Edward's  reign  to  the  same  day;  and  from  that  day  pro- 
nounceth  Henry  VL  a  mere  disturber,  not  so  much  as  a  King 
de/acto. 

But  surely  a  military  recognition  of  Edward's  title, ,/^ranla 
bellOf  for  it  was  nothing  more,  and  the  triumph  of  one  week  at 
most  that  immediately  followed  it,  cannot  with  any  sort  of 
propriety  be  said  to  have  put  him  into  the  real,  actual  posses- 
sion of  the  sovereignty.  His  victory  at  Towton-Pield  a  few 
weeks  af tei*ward8  did  indeed  put  an  end  to  the  competition : 
and  in  consequence  of  that  writs  issued  on  the  23d  of  May 
returnable  the  6th  of  July  for  calling  a  Parliament;  which  by 
reason  of  some  remaining  troubles  in  the  kingdom  never  met» 
On  the  29th  of  June  he  was  crowned,  and  upon  the  4th  of 

November 
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November  he  held  his  first  Parliament,  for  which  the  writs 

bore  teste  the  26th  of  July.  Dogdaie. 

This  Parliament,  as  I  before  observed,  fixed  the  commence- 
ment of  his  reign  to  the  4th  of  March  1461.  But,  I  doubt, 
the  incitements  before  mentioned  had  too  great  a  share  in  this 
measure :  for  by  this  retrospect  to  the  4th  of  March,  they  gave 
themselves  some  colour,  and  but  a  colour  of  law,  for  attainting 
many  of  the  chiefs  of  the  Lancastrian  party  for  the  share  they 
had  in  the  battle  of  Towton-field  on  the  twenty-ninth  of  that  Cottoo. 

1    TM    TV 

month,  and  afterwards  in  some  smaller  actions,  before  matters  No.  20, 24. 
were  thoroughly  settled  Here,  I  say,  the  prevailing  party 
assumed  the  colour  of  a  legal  procedure.  But  they  had  not  even 
the  colour  of  law,  for  attainting  those  of  the  Lancastrians  who 
bore  a  part  in  the  actions  at  Wakefield,  and  at  other  places ;  all 
antecedent  to  the  time  at  which  th/emsdvea  had  fixed  the 
commencement  of  Edward's  reign,  and  the  period  of  Henry's : 
and  yet  acts  for  that  purpose  did  pass  at  this  Parliament ;  |^^.^^*  ^^' 
though  the  faction  of  York  had  affected  to  govern  in  the  name 
of  Henry  then  actually  their  prisoner  from  the  middle  of  July 
1460  to  the  middle  of  February  following,  if  not  longer ;  as 
appeareth  by  many  publick  acts  in  Rymer's  collection.  JJ  fff^  *^* 

One  of  them  is  too  remarkable  to  be  lightly  passed  over. 
It  is  a  commission  from  Henry  himself  to  his  competitor,  Teste 
so  late  as  the  12th  of  February,  for  raising  forces  in  Bristol  and 
the  neighbouring  counties,  for  subduing,  chastising,  and  bring- 
ing to  justice  certain  rebels  and  traitors  then  in  arms  against 
the  EjLng ;  meaning  the  Queen,  the  Prince,  and  other  chiefs 
of  the  Lancastrian  party  then  at  the  head  of  a  formidable 
army,  in  defence  of  the  King's  person  and  government.* 

*  **  Bez  prsecharisBimo  oonflangnineo  nostro  Edwaido  duel  Bboram, 
salntem. 

**  SciatiB  quod  qnidam  sabditomm  noBtroram  qui  veri  ligei  noetri  esse 
dcbent  &  tcncntor,  diabolic^  frande  seducti,  in  nomero  non  modioo  mode 
gaerino  airaiati — se  proprift  t^meritate  &  aadadA  congreg&nmt, — &  de 
tempore  in  tempos  alios  qaoscanqne,  ad  statum  nostram  &  re^  nostri 
politicum  regimen  sabvertendum,  sibi  congregant  &  oongr^gare  intendant, 

"  Nob  eorum  temeritati,  praesumptioni  &  audada  obviare  volentes,  ac  d^ 
nobilitate,  strenuitate,  k  providft  circumspectione  vestris,  plenios  oon- 
fidentes, 

"  Assignavimos  vos,  ac  vobis  plenam  committimus  potestatem,  ad  advo- 
candnm  vobis  omncs  Sc  singolos  ligeoe  nostros  villflB  Bristoliie — ad  profid- 
scendom  vobiscnm  contra  prss^tos  prsBsnmptores  atque  rebelles  nostros—- 
ad  eorum  pnesumptionem,  tementatem  &  audaoiam  reprimendum^A 
si  res  exigent,  tanquam  hostes  and  rebelles  nostros  prooedendom,  &  eosdem 
expngnandnm. 

CO  "  Damufl 
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What  oontradictions  cannot  the  lust  of  power  reoonoile  ! 
To  what  dirty  expedients  cannot  ambition  sometimes  stoop  I 

The  cases  cited  by  the  learned  judge  do  not  in  the  least 
shake  the  principle  already  advanced,  that  the  throne  being 
full,  any  person  out  of  possession,  but  claiming  title,  be  his 
pretensions  what  you  please,  is  no  King  within  the  statute 
of  treasons. 

I  am  aware  of  the  judgment  of  the  court  of  King's  Bench 

Kei. IS.  in  the  case  of  Sir  Henry  Vane,  ''That  King  Charles  the 

Second,  though  kept  out  of  the  exerdse  of  the  kingly  office, 

yet  was  still  a  King  both  db  faoto  and  de  jure ;  and  that 

all  acts  done  to  the  keeping  him  out  were  high  treason." 

Sir  Henry  Vane's  was  a  very  singular  case,  and  the  trans- 
actions in  which  he  bore  a  part  happened  in  a  conjuncture  of 
affairs  which  never  did  eodst  before,  and,  I  hope^  never  will 
again ;  an  usurpation  founded  in  the  dissolution  of  the  antient 
legal  government,  and  the  total  subversion  of  the  constitution. 

I  will  therefore  say  nothing  to  the  merits  of  the  question 
more  than  that  the  rule,  laid  down  by  the  court,  involved  in 
the  guilt  of  treason  every  man  in  the  kingdom  who  had  acted 
in  a  public  station  under  a  government  possessed  in  fact  for 
twelve  years  together  of  sovereign  power ;  but  under  various 
forms  at  different  times,  as  the  enthusiasm  of  the  herd  or  the 
ambition  of  their  leaders  dictated.'" 

But  this  resolution  hath  not  in  the  least  shaken  the  principle 
I  contend  for ;  it  doth  in  reality  suppose  the  truth  of  it ;  for  if 
Charles  the  second  was  King  db  facto  from  the  death  of  his 


"  Damiu  etiam  uniyersis  &  singalis  ligeis  k  sabditis  nostris — firmiter  in 
mandatis,  quod  vobis  in  execntione  pnemissomm  intendentes  sint — ali- 
qnibns,  mandatis,  commissionibiis  sea  proclamationibas  perautea  factaa 
non  obstantibuB. 

*'  Teste  rege  apnd  Westmonasterium  daodecimo  die  FebraariL 

"  Per  concilium." 

2  St  TrL  159  *  Itord  Chief- Justice  Hale,  when  of  high  rank  at  the  bar,  took  the  en- 

gagement, **  To  be  true  and  faithful  to  the  commonwealth  of  England 
without  a  **  £ing  or  House  of  Lords,"  This,  in  the  sense  of  those  who  tot- 
posed  itf  was  plainly  an  engagement  for  abolishing  kingly  government, 
at  least  for  supporting  the  abolition  of  it :  and  with  regard  to  those  who 
took  it,  it  might,  upon  the  principles  of  Sir  Henry  Vane's  case,  have  been 
easily  improved  into  an  overt^act  of  treason  against  King  Charles  XL 

father, 
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father,  everything  done  from  that  time  in  prejudice  to  his  right 
was  undoubtedly  high  treason. 

The  only  difficulty  is.  What  did  the  court  mean  by  a  King 
de  facto  f  They  could  not  mean,  what  every  soul  before  them- 
selves understood,  a  King  in  the  actual  and  full  exercise  of  the 
regal  power.  They  meant,  I  presume,  as  his  Lordship  upon  i  Hale  104. 
another  occasion  is  pleased  to  express  himself,  one  quasi  in 
possession  of  the  crown ;  since,  during  the  usurpation,  no  other 
person  did  claim  to  act  under  the  regal  title. 

The  distinction  between  dejwrt  and  de  facto  Kings  was  taken 
up  by  the  house  of  York  to  serve  the  purposes  of  ambition 
and  revenge.  By  the  former,  they  meant  those  who  are  pre- 
sumed to  have  succeeded  to  the  crown  in  a  regular  course 
descent.  By  the  latter,  those  who  have  not  had  that  claim  to 
it.  The  former  were  in  their  estimation  the  only  rightful 
Kings.  The  latter,  not  accepting  such  as  have  claimed  under 
a  parliamentary  settlement,  no  better  than  fortunate  usurpers. 

This  doctrine  perfectly  suited  the  views  of  that  faction.  For 
the  crown  having  been  entailed  by  act  of  parliament  on  Henry  7  h  iv.  c.  2. 
IV .  and  his  issue,  the  house  of  York  saw  itself  totally  excluded ; 
unless  its  pretentions  could  be  supported  by  a  title  paramount 
to  the  power  of  Parliament.  Proximity  in  blood  was  its  only 
refuge,  and  to  that  the  partizans  of  that  house  resorted :  and 
in  so  doing  they  brought  upon  themselves,  in  my  opinion,  the 
whole  guilt  of  that  deluge  of  blood,  which  was  afterwards  spilt 
in  the  unnatural  war  between  the  two  houses. 

It  is  not  to  be  wondered  at,  that  men  whose  ambition 
suggested  to  them  the  hope  of  over-turning  an  establishment, 
to  which  themselves,  their  ancestors,  and  the  whole  nation 
had  submitted  for  more  than  half  a  century,  should  endeavour 
to  convince  mankind  of  the  rectitude  of  their  intentions  and 
the  justice  of  their  claim.  Nor  is  it  at  all  surprizing,  that 
their  followers,  in  the  hecU  of  the  timesy  should  suffer  themselves 
to  be  easily  convinced ;  for  in  the  ferment  of  parties,  leaders 
never  blush,  and  the  herd  of  the  party  seldom  think.  But  that 
persons  who  are  placed  at  an  happy  distance  from  those 
disastrous  times  should  in  cool  blood   revive  and  adopt  a 

doctrine. 
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doctrine,  wliicfa  hath  once  hud  their  ooontry  waste,  m 
eaaly  aooonnted  for. 

Bat  smoe  thk  hath  been  done  by  learned  men,  among 
Lord  Chief -Jnrtioe  Hale's  name  most  be  mentJoned  with  all 
jost  regard,  I  will  endeavour  to  point  oat  what  I  take  to  hairv 
been  the  radical  mistake,  which  led  them  into  a  tiain  of 
specioas,  bat  false  reasoning  upon  this  sobject. 

They  seem  not  to  have  sufficiently  attended  to  tiie  natare 
and  ends  of  civil  power,  whereof  the  real  dignity  is  a  princqial 
branch.  They  seem  to  have  considered  the  crown  and  rojml 
dignity  merely  as  a  descendable  pbopkbtt  ;  as  an  estate  or 
interest  vested  in  the  possessor  for  theemoloment  andgrandear 
of  himself  and  heirs,  in  a  regular  invariable  course  of  descents 
And  therefore,  in  questions  touching  the  succession,  they 
constantly  resort  to  the  same  narrow  rules  and  maxims  of  law 
and  justice,  by  which  questions  of  mere  property,  the  title  to 
a  pigstye  or  a  laystall,  are  governed;  and  thence  conclude, 
that  the  legislature  itself  cannot,  without  manifest  injustice, 
interrupt  the  antient,  legal,  established  order  of  succession. 
It  cannot,  say  they,  without  injustice,  give  to  one  branch  of 
the  royal  family,  what  by  right  of  blood  belongeth  to  another. 

Thu8  they  argue  :  and  if  I  could  conceive  of  the  crown,  as 
of  an  inheritance  of  mere  property^  I  should  be  tempted  to 
argue  in  the  same  manner.  But  had  they  considered  the 
crown  and  royal  dignity,  as  a  descendable  office,  as  a  trust 
for  millions,  and  extending  its  influence  to  generations  yet 
unborn ;  had  they  connidered  it  in  that  light,  they  would  soon 
have  discovered  the  principle  upon  which  the  right  of  the 
legislature  to  interpose  in  cases  of  necessity  is  manifestly 
1.882.  founded:  and  that  is  the  salus  populi,  already  mentioned 

upon  a  like  occasion. 

There  is,  and  for  many  ages  past  hath  been,  a  certain  order 
of  hereditary  succession  established  among  us :  but  it  was  for 
the  sake  of  the  whole,  and  to  avoid  the  many  inconveniences 
to  which  an  uncertain  succession  is  subject,  that  this  order 
of  hereditary  succession  ever  took  place;  for  no-body  can 
say,  that  this  or  any  other  particular  mode  of  government 

is 
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is  founded  in  natural  right.  Nature  diBOOvered  the  neoesfiity  of 
civil  government,  but  the  several  modes  of  it  are  either  mat- 
ters of  choice  or  resulting  from  mere  necessity  or  accident. 

Hereditary  succession  in  monarchical  states  is  nothing  more, 
than  an  expedient  in  gcrvemment  founded  in  wisdom  and  tend- 
ing to  publick  utility :  and  consequently,  whenever  the  safety 
of  the  whole  requireth  it,  this  expedient,  like  all  rules  of  merely 
positive  institution,  must  be  subject  to  the  controul  of  the 
supreme  power  in  every  state.  Otherwise  a  nation  will,  in 
numberless  cases  which  might  be  mentioned,  find  itself  under  a 
fatal  necessity  of  sinking  into  ruin,  inevitable  and  irretrievable : 
but  certainly  no  nation  was  ever  doomed  to  submit  to  the  greatest 
of  all  evils,  out  of  pure  deference  to  a  prudential  expedient. 
This  is  too  absurd  to  be  conceived. 

Let  me  add,  that  in  the  Parliamentary  settlement  already 
mentioned  and  in  those  I  shaU  mention,  (the  powers  delegated 
to  Hen.  VTII.  only  excepted,)  the  legislature  hath  proceeded 
upon  a  full  conviction  of  the  utility  of  this  expedient :  for 
when  it  hath,  upon  emei*gent  occasions,  excluded  one  branch 
of  the  royal  family  claiming  by  descent,  it  hath  constantly 
established  another  in  a  course  of  hereditary  succession.  Title 
by  descent  was  always  esteemed  by  the  legislature  a  wise 
expedient  in  government:  but,  in  cases  of  necessity,  it  was 
never  thought  to  confer  an  indefeasible  right;  because  that 
would  have  been,  to  de/ecU  the  end  for  the  sake  of  the  means, 

I  have  said,  that  those  who  have  revived  the  doctrine  upon 
which  the  house  of  York  founded  its  claim  are  constantly  re- 
sorting to  the  same  narrow  rules  by  which  questions  of  mere 
property  are  governed.  I  doubt  I  was  a  little  too  hasty  in  that 
observation :  for,  in  the  case  of  the  Grown,  they  exclude  one 
rule,  which  entereth  into  all  questions  of  mere  property,  and 
is  evidently  founded  in  publick  utility ;  I  mean  that  whereby 
a  right  is  acqidred,  or,  which  in  the  issue  of  things  will  amount 
to  the  same,  the  remedy  is  barred,  by  possession,  acquiescence, 
and  effluxion  of  time.  The  principle  on  which  this  rule  is 
founded  is  plainly  this ;  the  publick  good  must  always  be  pre- 
ferred to  the  interest  of  individuals,  and  the  publick  good 

evidently 
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evidently  requireth,  that  property  should  not  lie  open  to  per- 
petual litigation. 

This  they  will  not  deny  in  the  case  of  private  rights :  but 
Hale's  Htatoiy     in  the  caso  of  the  Crown,  they  say  the  remedy  of  the  rightful 

of  the  common  ,  _ 

law,  78.  heir  is  not  barred  even  by  possession  and  acquiescence  for 

many  ages  or  descents.  Give  me  leave  to  ask.  What  is  this 
remedy  ?  What  hath  it  been  in  all  ages  and  nations  9  Nothing 
less  than  the  calamities  of  an  intestine  war ;  a  remedy  infinitely 
worse  than  the  disease. 

It  is  admitted,  that  the  remedy  by  civil  suit  is  barred  by  pos- 
session and  effluxion  of  time,  and  that  publick  utility  requireth 
it  should  be  so.  And  can  it  be  imagined,  that  the  most  dread- 
ful of  all  evils  is  the,  only  remedy  that  is  never  to  be  barred  ? 
p.  88S,  404.  The  rulel  I  have  already  pointed  to,  acdua  popuU^  f umisheth  a 
clear  and  ready  answer,  i 

I  have  nothing  at  pi*esent  to  add  upon  the  foot  of  reason 
and  publick  utility,  except  it  be  to  refer  the  reader  to  what 
p.  882.  hath  been  already  offered  in  a  similar  case  touching  the  right 

of  self-defence,  grounded  on  the  primitive  law  of  self-preser- 
vation. One  clue  will  in  both  cases  lead  him  very  safely 
through  all  the  difficulties,  which  the  enthusiasm  of  party  hath 
thrown  in  his  way. 

I  will  now  consider  the  question  upon  the  foot  of  historical 
evidence,  and  the  principles  of  our  constitution. 

I  do  not  intend  to  enter  minutely  into  the  history  of  the 
succession.  That  part  hath  been  imdertaken  by  others,  and 
well  executed.  I  shall  confine  myself  to  a  few  acts  of  Par- 
liament. 

I  have  already  taken  notice  of  the  entail  in  favour  of  Henry 

the  fourth  and  his  issue ;  that  in  favour  of  Henry  the  seventh 

and  his  issue  will  be  barely  mentioned.     I  proceed  to  the  time 

28  H.  VIII.  a  7.    ^^  Henry  VIII.     The  statute  of  the  28th  of  that  King,  passed 

after  his  marriage  with  the  lady  Jane  Seymour,  after  declaring 
the  King's  marriage  with  Queen  Katherine  void,  and  his  mar- 
riage with  Anna  Boleyn  likewise  void,  and  the  issue  of  both  mar- 
riages illegitimate,  limiteth  the  Crown  to  the  sons  of  the  King 
and  Queen  successively  and  the  heirs  of  their  bodies,  remain- 
der to  the  King's  sons  by  any  future  wife  in  like  manner, 

remainder 


Seetheaoi. 
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remainder  to  the  daughters  of  the  King  and  Queen  successively 
and  to  the  heirs  of  their  bodies. 

And  after  reciting,  that  if  the  King  should  die  without  law- 
ful issue,  no  provision  having  been  made  in  his  life-time  touch- 
ing the  succession,  the  realm  in  that  case  would  be  destitute  of 
a  lawful  governor,  "or  else  percase  vMUwJberei  toith  mich  a  Bm  the  act. 
person  that  would  covet  to  aspire  to  the  same ;  whom  the  subjects 
of  this  realm  shall  not  find  in  their  hearts  to  love,  dread  and 
obediently  serve,  as  their  Sovereign  Lord,^*'^  it  goeth  pn  to 
impower  the  King,  in  default  of  issue  of  his  body,  by  letters 
patent  or  by  last  will,  to  limit  the  Crown  to  such  person  or 
persons  in  possession  or  remainder,  and  according  to  such  estate, 
and  after  such  manner,  form,  fashion,  order,  and  condition,  as 
he  shall  judge  expedient. 

It  farther  enacteth,  that  the  persons  so  to  be  appointed  shall 
enjoy  the  Crown  subject  to  the  limitations  and  conditions,  in 
like  manner  '*  as  if  they  had  been  lawful  heirs  to  the  same,  or  as 
if  the  Crown  had  been  given  and  limited  to  them  plainly  and 
particularly  by  special  names  and  sufficient  terms,  by  full  and 
immediate  atUhority  of  the  High  Court  of  Parliament. 

The  35th  of  the  Eong,  which  is  strongly  inforced  by  the  first  86  h.  viii.  o.  i. 
of  Edward  YI.,  reciting  the  last  act,  enacteth  and  declareth,  ■.  o. 
that  in  default  of  lawful  issue  male  or  female  of  the  King  and 
Prince  Edward,  the  Crown  shall  be  and  remain  to  the  Princess 
Mary  the  King's  daughter  and  the  heirs  of  her  body,  upon  such 
conditions  as  the  King  shall  appoint  by  letters  patent  or  last 

*  This  seemeth  to  be  pointed  at  James  V.  of  Scotland,  who  was  at  this 
time  the  next  in  succession  upon  the  feilure  of  the  King's  issue ;  not 
barely  as  being  descended  from  the  union  of  the  two  roses,  but  under  a  boL  Fkrl 
parliamentary  entail  in  favour  of  Hen.  YH  and  the  heirs  of  his  bodj,  oE'^}!' . 
made  before  that  union  took  place ;  I  mean  before  the  King's  marriage  h.  Vli.  an  ao- 
with  the  Princess  Elizabeth ;  and  consequently  to  the  exclusion  of  her  JJJJJ^  ^^^ 
and  the  whole  house  of  York. 

But  notwithstanding  the  near  relation  the  house  of  Stuart  stood  in  to  the 
crown  of  England,  Scotland  was,  during  all  King  Henry's  reign,  the  same 
detested  enemy  it  had  been  for  ages  past ;  and  a  national  prejudice  operated 
in  both  kingdoms  as  strongly  as  ever.  But  that  prejudice  was  happily,  in 
great  measure,  worn  out  by  time  and  a  change  of  circumstances  before  the 
accession  of  our  James  I ;  for  upon  the  murder  of  his  Either,  and  the  ex- 
pulsion of  his  mother  which  soon  followed,  French  counsels  no  longer 
prevailed  in  Scotland.  Queen  Elisabeth  took  the  Infant-King  and  the  Ao.  1S67. 
reformers,  who  were  the  governing  party  and  had  the  popular  interest, 
under  her  protection ;  and  the  King,  on  his  part,  preserved  at  least  the 
appearance  of  strict  amity  with  her  to  the  time  ol  her  death. 

will; 
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will ;  remainder  to  the  Lady  Elizabeth  in  like  manner :  and  if 
they  shall  both  fail  in  performing  the  conditions,  or  die  without 
issue,  the  King  is  again  impowered  to  limit  the  suooession,  as 
fay  the  last  act. 

The  legislature  in  these  acts  evidently  proceeded  upon  a  full 
conviction  of  the  truth  and  utility  of  both  the  prindples  already 
mentioned,  namely,  that,  no  act  of  the  legislature  intervening, 
the  Crown  and  royal  dignity  ought  to  descend  from  ancestor  to 
heir  in  a  certain  established  course  of  descent ;  but  that  this 
course  of  descent  is  subject  to  the  control  of  the  legislature. 

The  former  act  dedareth  the  Princesses  Mary  and  Elizabeth 
illegitimata  The  latter,  upon  a  wpposition  of  their  iUegUimaet/y 
postponeth  them  even  to  all  the  lawful  issue  femcUe  of  the 
King ;  and  yet,  in  default  of  lawful  issue  of  the  King  and 
Prince,  it  limiteth  the  Crown  to  them  successively  and  the 
heirs  of  their  respective  bodies,  in  preference  to  all  the  other 
issue  of  Henry  the  seventh. 

It  cannot  be  denied,  that  the  legitimacy  of  ea^h  of  the 
Princesses  was  liable  to  some  dispute.  I  think  it  impossible  to 
support  the  legitimacy  of  both :  though  some  writers  from  a 
zeal  for  the  lineal  succession  have  attempted  it. 

1  Mar.  atn.  2.  Queen  Mary  was  advised  to  get  all  the  acts  which  stood  in 

^  '  the  way  of  her  legitimacy  repealed,  as  far  as  concerned  herself; 

and  the  marriage  of  her  father  and  mother  declared  valid,  the 
sentence  of  divorce  a  nullity,  and  herself  the  legitimate  issue  of 
the  King.  But  Elizabeth  took  a  wiser  course.  She  had  full 
possession  and  a  clear  title  under  a  Parliamentary  settlement ; 
and  wisely  resting  on  that,  she  suffered  all  altercation  about 
the  marriage  of  her  father  and  mother,  and  the  divorce 
grounded  on  a  supposed  pre-contract  on  her  mother's  part,  to 
sink  into  perpetual  oblivion. 

1  Biix.  a  8.  I  think  I  am  warranted,  even  by  the  act  for  recognizing  her 

title,  in  saying,  that  she  rested  an  her  FarliamerUary  title  :  for, 
the  peculiar  circumstances  of  her  case  considered,  a  bare  recog- 
nition, in  general  terms,  of  her  right  and  descent  from  the 
hloodrToyal^  unless  the  act  had  been  more  explicit,  amounted, 
in  my  opinion,  to  no  more  than  a  ceremonious^  but  cold  com- 
pliment to  the  Throne.     It  is  true,  the  act  doth  declare  hereto 

be 
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be  as  fully  intitled  as  her  father  or  brother.  This  may  be  so, 
since  in  the  judgment  of  Parliament  she  had  as  good^  though 
possibly  not  the  aame  title  they  had.  It  goeth  on  and  dedareth 
her  as  fully  intitled  as  her  sister.  She  certainly  was.  But 
how  doth  that  matter  stand  upon  the  foot  of  this  act  %  The 
Queen  is  declared  to  be  as  fully  intitled  as  her  sister  was  at 
any  time  since  the  statute  of  the  Z6th  year  of  King  Henry  VIII., 
the  act  of  settlement  already  cited.  This  declaration,  so 
guarded  and  limited,  seemeth  strongly  to  imply,  either  that  in 
the  judgment  of  Parliament  Queen  Mary  had  no  title  ante- 
cedently to  that  act,  or  that,  Elizabeth  having  no  other,  it 
was  thought  but  decent  to  put  the  sisters  upon  an  equal  foot, 
as  former  Parliaments  had  done. 

These  things,  together  with  the  care  taken  to  corroborate 
the  act  of  settlement  by  a  fresh  confirmation  of  it,  though  the 
statute  of  Edward  VI.  before  cited  had  strongly  inforoed  it,  P.  407. 
and  an  express  repeal  and  abrogation  ^'  of  all  judgments  and  See  the  Act. 
decrees  by  whatsoever  power  or  authority  given,  and  of  every 
clause,  matter,  or  thing  in  any  act  or  acts  of  Parliament 
repugnant  to  it,"  these  things,  I  say,  shew,  that,  whatever 
other  title  the  Queen  might  be  presumed  to  have,  her  title 
under  the  act  of  settlement  had  plainly  the  preference :  and 
in  fact,  upon  the  first  notice  of  her  sister's  death  she  was,  by 
order  of  the  House  of  Peers  then  sitting,  proclaimed  true  and 
lawful  heir  to  the  Crown,  (xooording  to  the  act  of  sucoeesion  of  OAmden. 
the  35<A  t/ear  of  Henry  VIII. 

The  act  for  recognizing  the  title  of  her  successor,  penned  ijm. i.e.i. 
in  a  strain  of  adulation  suited  to  his  taste,  after  mentioning 
the  happy  union  of  the  houses  of  York  and  Lancaster,  carrieth 
his  pedigree  back  to  Elizabeth  the  eldest  daughter  of  Edward 
IV.,  wife  of  Henry  VII. ;  and  is  totally  silent  with  regard  to 
the  entail  on  Henry  VII.  and  his  issue,  by  which,  as  I  before 
observed,  Elizabeth  herself  and  the  whole  house  of  York  were  p.  403. 
excluded.     But  it  is  observable,  that  the  tender  of  perpetual 
loyalty,  faith  and  obedience,  which  the  Parliament  in  terms  of 
deep  humility,  ^ even  upon  the  Knees  of  their  hearts^'  makes  Bm ^« Act. 
to  him,  is  carried  no  farther  than  to  his  own  person  and  his 
royal  progeny  and  posterity  for  ever ;  in  other  words  of  less 

sound 
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sound  but  equal  import,  the  heirs  of  hie  body.  This  is  veiy 
oonsistent  with  the  entail  on  Heniy  YII.  and  his  issue ;  and 
taketh  in  the  whole  extent  of  the  King's  title  as  founded  on 
that  entail:  but  seemeth  to  be  far  short  of  a  title  derived 
either  from  the  house  of  York  or  Lancaster,  or  from  the  union 
of  both. 

The  powers  delegated  to  Henry  YIII.  by  the  statutes  I  have 
cited  savour,  it  must  be  confessed,  very  strongly  of  the  temper 
oj  the  times.  But  still  they  imply  a  full  conviction  of  the  truth 
of  the  principles  I  have  laid  down.  For  the  legislatare,  in 
order  to  give  to  the  King's  nomination  the  utmost  stability  the 
constitution  will  admit  of,  dedareth,  that  the  King's  nominees 
shall  hold  and  enjoy  in  like  manner  as  if  they  had  been  lawfiU 
heire  to  the  Crown  \  *'  or  as  if  the  Crown  had  been  given  and 
limited  to  them  by  name  by  the  fuU  emd  immediaie  authorUy 
of  ParUamevU.^ 

The  law  of  England  knoweth  of  no  title  to  the  Crown, 
except  right  of  blood,  or  the  designation  of  Parliament.  These 
titles  are  well  known  :  and  accordingly  these  acts  give  to  the 
King's  nominees  the  strength  and  security  of  both.  Let  me 
add,  that  the  full  and  immediate  authority  of  the  legislature  in 
the  matter  of  the  succession  must  have  been  presupposed  as  a 
matter  past  all  dispute ;  otherwise  a  delegation  of  that  authority 
would  have  been  no  better  than  an  idle,  vain  and  ineffectual 
parade ;  an  insult  upon  common  sense,  and  an  afi^nt  to  the 
King  himself. 

The  principles  I  have  endeavoured  to  collect  by  impUccUion 
and  necessary  supposed  from  the  acts  already  cited  are  plainly 
and  expressly  established  by  the  statute  of  the  13th  of  Queen 
IS  Biiz.  0. 1.  Elizabeth ;  which  enacteth,  among  other  things,  ''  That  if  any 
person,  during  the  Queen's  life,  shall  affirm  or  maintain,  that 
the  common  law  of  the  realm^  not  altebbd  bt  Parliament, 
ought  not  to  direct  the  right  of  the  Crown  of  England,  or  that 
the  Queen  with  the  authority  of  Parliament  is  not  able  to 
make  laws  of  sufficient  force  to  Hmit  and  bind  the  Crown 
and  the  descent,  limitation,  inheritance,  and  government 
thereof,  every  person  so  affirming  or  maintaining  shall  be 
judged  a  traitor,  and  shall  suffer  and  forfeit  as  in  cases  of 

high 
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high  treason:  and  every  person  so  affirming  or  maintaining 
afUir  ih%  deoecue  of  the  Queen  shall  forfeit  all  his  goods  and 
chattels." 

It  likewise  enacteth,  **  That  whoever  during  the  life  of  the 
Queen  shall  by  writing  or  printing  declare,  before  U  be  eo 
eetahlished  and  affirmed  by  act  of  Parliament^  that  any  person 
in  particular,  except  the  issue  of  her  Majesty,  is  or  ought  to 
be  right  heir  and  successor  to  the  Queen,  shall  for  the  first 
offence  suffer  imprisonment  for  one  year,  and  forfeit  one  half 
of  his  goods ;  and  for  the  second  offenoe  shall  incur  the  pains 
and  penalties  inflicted  by  the  statutes  of  provision  and 
prsBmunire."  ♦ 

The  clause  of  this  act  first  cited  needeth  no  comment.  The 
other  sheweth,  that  the]  eventual  right  of  any  individual! 
though  grounded  on  common  or  statute  law,  was  judged  a 
question  too  big  for  ordinary  discussion,  and  proper  only  for 
the  discussion  of  the  legislature. 

That  part  of  the  first  clause  which  regardeth  the  power  of 
Parliament  in  the  matter  di  the  succession  was,  in  substance,  4  An.  a  8. 

Am 

revived  and  re-enacted  twice  in  the  time  of  the  late  Queen. 

But  I  pass  over  all  the  acts  touching  the  succession  made  at 
or  since  the  revolution,  which  are  well  known.  My  intention 
in  what  I  have  now  submitted  to  the  judgment  and  candour 
of  the  reader  was  to  shew,  that  the  powers  happily  carried  into 
execution  by  those  acts  have  their  foundation  in  the  reason  of 
things,  in  the  nature  of  government,  and  in  the  principles  of 
our  constitution. 

It  may  possibly  be  objected,  that  the  statutes  I  have  cited 
are  no  evidence  of  a  rights  they  prove  nothing  more  than  facts. 
Parliaments,  it  may  be  said,  have  acted  under  an  undue 
influence :  the  power  of  the  crown  hath  overawed  them,  or  the 
spirit  of  faction  hath  misled  them.  This  may  be  true  in  some 
instances  :  and  were  it  so  in  more,  my  argument  would  not  in 
the  least  be  affected  by  it.     The  statutes  I  have  cited  prove  a 

*  The  printed  statutes  I  have  cited  on  this  subject  are  not,  as  I  remem* 
ber,  inserted  at  large  in  any  ooUection  of  the  statutes  since  Bastal*s  1618. 

long 
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long  usage,  an  uniformity  in  principle  and  practice  for  many 
ages  back.  This  I  conceive  to  be  a  proper  evidence  of  a  con- 
stitutional right ;  because  many  of  our  constitutional  rights  are 
capable  of  no  other,  and  were  never  thought  to  stand  in  need 
of  any  other:  and  it  is  no  objection  to  any  constitutional 
powers,  that  those  with  whom  they  have  been  lodged  have 
sometimes  acted  under  an  undue  influence. 

For  if  the  gentlemen  who  make  the  objection  in  the  present 
case  will  be  pleased  to  apply  it  to  the  case  of  parliamentary 
aids,  or  any  other  act  of  legislation,  or  even  to  the  known  pre- 
rogatives of  the  crown,  which  stand  upon  the  same  foot  of  long 
usage,  they  will  soon  be  convinced  of  the  weakness  of  it. 


END    OF    DISCOURSE    IV 
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The  Case  of  John  Midwinter  and  Bichard  Sims. 

AT  the  Lent  azzizes  for  the  county  of  Gloucester   1749,  Two  men  in- 
dieted  on  the 
John  Midwinter  and  Bichard  Sims  were  tried  before  BiAok-eotfor 

Mr.  Justice  Foster  on  an  indictment,  grounded  on  the  statute  aii€<iftKembeiig 

9  Geo.  I.  c.   22,  for  unlawfully,  maliciously  and  feloniously  abiSr.  ishe 

killing  a  mare,  the  property  of  James  Lenox  Button  Esquire.  ^"^ 

Midwinter  was  found  guilty,  and  received  sentence  of  death  : 
but  the  judge  doubting,  whether  Sims,  upon  the  evidence  given 
against  him,  could  be  brought  within  the  penalty  of  the  statute, 
80  08  io  he  ousted  of  clergy,  the  jury  by  direction  found  the 
matter  special  with  regard  to  him ;  and  they  found  in  substance, 
That  on  the  16th  of  November  then  last  Midwinter  and  Sims, 
with  one  Taylor,  who  was  admitted  as  an  evidence  for  the 
King,  having  conceived  a  prejudice  against  the  prosecutor,  on 
account  of  a  prosecution  which  he  was  then  carrying  on  against 
them  for  stealing  rabbits,  agreed  to  take  their  revenge  on  him, 
and  to  kill  one  of  his  breeding  mares  that  night ;  that  with 
that  intent  they  all  went  about  midnight  to  a  close  of  the 
prosecutor  called  the  Home-park,  where  his  breeding  mares 
were  kept ;  that  Midwinter  with  the  assistance  of  the  other 
two  caught  one  of  the  mares  and  buckled  his  own  girdle  about 
her  neck,  fastening  a  girdle  of  Sims  to  his  own,  and  that  Sims 
took  hold  of  the  girdle  fixed  in  this  manner  to  the  mare's  neck 
and  held  it  straight,  in  order  to  prevent  the  mare  getting  away 
or  starting  from  the  blow,  while  Midwinter  with  a  large  sharp 
hook  called  a  bill  gave  the  mare  a  deep  wound  in  the  belly 
near  the  udder,  of  which  wound  she  died  that  night. 

The  judge's  doubt  was,  whether,  as  Sims  did  not  give  the 
stroke,  his  beuig  present  and  aiding  in  the  manner  stated  above 
will  bring  him  within  the  penalty  of  this  law,  eo  aeto  oust  kUn 

of 
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of  clergy ;  smoe  the  act  doth  not  by  any  express  proviskxi 
take  in  aiders  and  abettors. 

The  judges  had  one  meeting  in  the  summer  foUowingy  at 
Lord  Chief -Justice  Lee's  chambers,  to  consider  this  case ;  and 
it  was  then  spoken  to,  but  very  shortly,  by  Lord  Chief -Baron 
Parker,  Mr.  Justice  Burnet  and  Mr.  Justice  Foster.  Tlie 
two  former  were  fully  of  opinion,  that  the  prisoner  is  ousted 
of  his  clergy;  the  latter  was  of  the  contrary  oi^moxi.  Mr. 
Justice  Wright  and  Mr.  Justice  Denison  at  that  meetiqg 
inclined  to  the  latter  opinion ;  but  neither  of  the  Chief  ^nstiees^ 
nor  any  of  the  judges,  except  those  before  mentioned,  did  then 
deliver  any  opinion :  and  the  case  was  adjourned  for  farther 
consideration. 

Mr.  Justice  Wright  and  Mr.  Justice  Denison  afterwards 
informed  Mr.  Justice  Foster,  that  upon  full  consideration  of 
the  case  they  concurred  with  Lord  Chief -Baron  and  Mr. 
Justice  Burnet;  but  no  conference  was  ever  afterwards  had 
among  the  judges  upon  the  case,  though  meetings  for  that 
purpose  were  frequently  appointed,  which  by  various  accidents 
were  constantly  prevented. 

At  length  in  Trinity  vacation  1751,  the  summer-circuit 
drawing  near,  the  judge  who  was  to  sit  on  the  crown-side  at 
Gloucester  waited  on  such  of  the  judges  as  were  then  in  town ; 
and  they  declaring  to  him,  that  they  concurred  with  Lord 
Chief-Baron  and  Mr.  Justice  Burnet,  judgment  of  death  was 
pronounced  on  the  prisoner,  but  he  was  reprieved.  Midwinter, 
who  gave  the  mortal  stroke,  having  been  reprieved  by  the 
judge  who  tried  them. 

Mr.  Justice  Foster,  who  had  seen  no  reason  to  alter  his 
opinion,  was  not  consulted  on  this  occasion,  he  being  gone  to 
his  country-house,  whence  he  did  not  return  till  a  day  or  two 
before  the  circuit :  nor  was  Mr.  Justice  Gundry  consulted,  he 
likewise  being  gone  to  his  country-house. 

The  uoint  fully         Whenever  this  point  shall  again  come  in  judgment,  it  may 

considered.  deserve  consideration,  whether,  with  regard  to  the  aUowanes  of 

clergy,  the  offence  of  a  person  present  aiding  and  abetting  may 

not, 
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not,  in  the  construction  of  so  penal  a  law,  be  severed  from  the 
offence  of  him  who  actually  gave  the  mortal  wound. 

Sims  was  undoubtedly  a  felon  in  consideration  of  law :  for  he 
who  takes  any  part  in  a  felony,  be  it  a  felony  at  common-law 
or  by  statute,  is  in  construction  of  law  a  felon,  according  to  the 
share  which  he  takes  in  it ;  if  he  incites  and  is  present,  he  is  a 
principal  felon,  but  in  the  second  degree ;  if  he  incites  and  is 
absent,  he  is  an  accessary  before  the  fact ;  if  he  receives  and 
harboiuis  the  principal  knowingly,  he  is  an  accessary  after  the 
fact.  But  though,  by  the  common-law  thus  operating  upon 
the  statute,  Sims  may  be  considered  as  a  principal  felon, 
because  in  construction  of  law  the  stroke  given  by  Midwinter 
is  the  stroke  of  Sims,  yet  still  it  may  be  very  questionable, 
whether  this  legcUJicUon  (for  it  is  no  more)  ought  to  have  been 
carried  so  far  as  to  oust  him  of  his  clergy ;  since  aiders  and 
abettors  are  no-where  mentioned  in  the  act,  and  acts  of  so 
penal  a  nature  ought  to  be  construed  literally  and  strictly. 
"Where,"  to  use  the  words  of  Lord  Chief-Justice  Hale,  "a  2 Hale 886. sm 
statute  ousts  clergy,  it  is  only  so  far  ousted,  and  only  in  such 
cases,  and  to  such  persons,  as  are  expressly  comprized  within 
the  statute ;  for  in  favorem  vitcB  et  privilegii  deriocUis,  such 
statutes  are  construed  UteraUy  and  strioUy.^' 

The  words  of  the  act  in  question  are,  "  If  any  person  shall  0  Goo.  i.  a  22. 
unlawfully  and  maliciously  kill,  maim  or  wound  any  cattle, 
every  person  ao  offwiMng^  being  thereof  lawfully  convicted, 
shall  be  adjudged  guilty  of  felony,  and  shall  suffer  death,  as  in 
cases  of  felony,  without  benefit  of  clergy."  These  words  seem 
to  limit  the  construction  to  the  person  actually  killing,  maim- 
ing or  wounding,  so  far  as  to  make  him  alone  liable  to  the 
special  penalties  of  the  act ;  though  still  the  persons  present  and 
aiding,  whom,  ike  rules  o/laWf  amd  not  any  express  provision  in 
this  act,  involve  in  his  guilty  will  be  subject  to  the  pains  and 
disabilities  of  felony,  but  within  the  benefit  of  clergy. 

There  is  a  passage  in  Lord  Hale  which  seems  to  favour  this 
construction.     "An  act,  saith  he,  that  makes  an  offence  by  iHaieTOA. 
name,  as  rape,  &c  to  be  felony,  virtually  makes  all  that  are 
present  aiding  and  assiBting  principals,  though  one  only  doth 

DD  the 
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the  fact.  Though  as  to  the  pahU  of  ebrgy  in  joate  caam  U 
differs  J*  I  presumey  that  the  differenee,  whidi  his  LdwUdp 
hints  aty  must  arise  from  the  different  pemuiig  of  the 
acta. 


lla&Lca. 


The  statute  of  stabfaiiig  enacts,  ^That  eveiy  penoo  wUch 
shall  stab  or  thrust  &c  &c" — ^Pkge  and  Harwood^  wmn 

present  aiding  and  abetting  one ,  who  made   the 

hanged  for  it;  bat  they,  thoo^  principally 


were  admitted  to  their  clergy:  ^  for,  saith  the  iBpart^  thoi^ 
in  judgment  ci  law  every  one  present  and  aiding  is  a  principa], 
yet  in  the  oonstmction  ci  this  statute^  idiich  is  so  penal,  it 
shall  be  extended  only  to  eueh  as  realfy  amd  aelmaify  mtade  Ae 
thrust^  not  to  tham  of  who  by  eonttrueUon  of  law  amfy  may  he 
said  to  make  it" 

%  eul  &  4.  So  on  the  statute  against  lardny  dam  et  eeerM  a  pereomd ; 

**  It  doth  not,  saith  Lord  Hale,  oust  aooeflsaries  of  their  dergy, 
nor,  it  seems,  doih  it  oast  any  of  his  clergy  bat  him  that  actu- 
ally jncks  the  pocket,  and  not  those  that  aro  present  aiding 
and  assisting,  upon  the  reason  of  Evans's  case ;  for  it  shall  he 

M&Tncj.  taken  literally."      In   Steward's  case,  who  was  indicted  on 

this  statute  at  the  Old  Bailey  in  April  1690,  a  person  present 
with  him  and  abetting  had  his  clergy  by  the  advice  of  all  the 
justices ;  and  tlus  is  the  contant  course  of  the  Old  Bailey.t 

39  Eliz.  e.  15.  Qq  qq  ^hc  statuto  agaiust  robbery  m  a  dwelling-house  to  the 

value  of  5« ;  Evans  and  Finch  t  put  up  a  ladder  against  a 
chamber-window,  Evans  opened  the  window;  got  into  the 
chamber  and  stole  £40.  Finch  stood  on  the  ladder  in  the 
view  of  Evans,  saw  him  in  the  chamber,  was  assisting  in  the 
robbery  and  took  part  of  the  money.  It  was  ruled,  that 
because  Finch  did  not  enter  the  ehamher,  he^  though  a  principal, 
was  intitled  to  his  clergy ;  and  Evans  had  judgment  oil  death. 


*  Aleyn  43.  Stiles  86.  This  case  is  cited  with  approbation  in  1  Hale 
468  and  other  places,  and  by  Holt  in  the  case  of  the  Qaeen  and  Whistler 
in  Salk.  542.  Far.  129.  2  Lord  Raym.  842.  See  the  aigoments  of  the 
jadges  in  Whistler's  case. 

(t  See  the  cases  of  Innis  and  Stem  in  Leach  7.  8.) 

X  Cro.  Car.  478.  This  case  is  likewise  cited  by  Holt  in  Whistief  a  ok. 

Hale, 
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Hale,  upon  this  statute,  layeth  down  the  rule  very  clearly.  IJ?^^*" 
^'It  must,  saith  he,  be  a  stealing  in  the  house;  and  there- 
fore he  that  steals,  or  is  party  to  the  stealing,  being  oiU  of  the 
h<maey  is  not  by  this  statute  ousted  of  his  clergy."  He  adds, 
"  And  the  like  law  had  been  upon  the  statute  5  &  6  Edw.  YI ; 
for  these  statutes  only  exclude  the  parties  that  actually  take 
out  of  the  dwelling-house,  not  those  that  are  present  and 
assenters,  as  hath  been  also  before  declared  upon  the  statute 
of  stabbing." 

His  Lordship,  in  other  parts  of  his  work,  speaks  doubtfully  |  gale  m,  622. 
with  regard  to  the  construction  of  the  statute  5  &  6  Edw. 
YI ;  *  but  never  intimates  the  least  doubt  concerning  the  case 
of  Evans  and  Ilnch  on  the  39th  Elizabeth. 

Oases  without  number  might  have  been  cited  to  shew  how 
extremely  tender  the  judges  in  all  times  have  been  in  the  con- 
struction of  acts,  which  take  away  clergy.  These  are  cited 
to  shew  how  careful  they  have  been  to  sever  the  offence  of 
those  who  actually  committed  the  fact  from  the  offence  of  those 
who  were  barely  present  aiding  and  abetting. 

With  regard  to  the  statute  of  stabbing,  the  thrust  given  by 
ii.  is  in  construction  of  law  given  by  every  one  present  aiding 
and  abetting.  With  regard  to  the  statute  39  Eliz.  the  entry 
of  ^.  is  in  construction  of  law  the  entry  of  every  one  present 
aiding  and  abetting.  It  is  undoubtedly  so  in  the  case  of  bur- 
glary at  common-law :  for  nothing  is  more  certain  than  that 
there  can  be  no  burglary  without  an  entiy ;  and  yet  ii  A,^  B. 
and  C.  agree  to  commit  a  burglary,  and  A.  breaks  and  enters, 
and  B,  and  C,  stand  without  upon  the  watch,  they  likewise  are 
burglars,  though  they  never  set  foot  over  the  threshold.  The 
entry  of  ii.  is  in  construction  of  law  the  entry  of  B.  and  C. 

Why  did  not  the  notion  of  a  constructive  entry  prevail  in 
the  one  case,  to  oust  the  abettor  of  his  clergy,  as  well  aH  in  the 
other  ?  The  reason  is  plain ;  the  judges  in  the  case  of  Evans 
and  finch  were  upon  the  construction  of  a  very  penal  statute, 

*  iV.  B.  Aiders  and  abettors  present,  and  accessaries  before  the  fact 
in  offences  against  this  act  and  39  Eliz.  o,  16,  are  oosted  by  statute  3  &  4 

which 
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which  was  to  be  taken  literally  and  strictly.  Aiders  and  abet- 
tors were  not  named,  nor  described ;  and  if  the  legislature  bad 
intended  to  oust  them,  it  would  have  done  it  in  plain  terms, 
as  in  numberless  cases,  which  might  be  cited,  it  hath  dome. 
Their  case  was  therefore  taken  to  be  caatu  omiMtw,  for  which 

Sua  S  A  4  W 

« M.  0. 9.  '        the  legislature  only  can  provide,  and  hath  by  a  late  statute 

actually  provided,  and  will  in  all  similar  cases,  whenever  it 
shall  appear  to  be  expedient. 

A  distinction  hath  been  attempted  between  these  cases  and 
the  present.  These,  it  hath  been  said,  are  upon  statutes  which 
take  away  clergy  from  felonies  at  common-law  before  intitled 
to  it ;  this  is  upon  a  statute  creating  a  new  felony  and  ousting 
clergy.  I  confess,  that  I  do  not  see  where  the  difference,  affect- 
ing the  present  question,  lieth,  tmleee  it  be  in  favouar  of  Sims. 
The  general  principle,  on  which  the  cases  I  have  cited  turn,  is, 
that  penal  statutes,  especially  statutes  capitally  penal,  are  to  be 
construed  strictly.  The  statute  on  which  the  present  question 
ariseth  is  one  of  that  sort.  Upon  the  general  principle  aiders 
and  abettors,  though  prindpala  in  a  degree^  have  been  admitted 
to  their  clergy.  Why  will  not  the  same  general  principle 
operate  upon  statute  as  well  as  upon  common-law  felonies  ?  I 
hope  it  will  not  be  said,  that  in  the  case  of  felonies  at  common- 
law  the  statutes  ousting  clergy  leave  aiders  and  abettors,  unless 
named  or  described,  in  their  former  state  intitled  to  clergy,  but 
statutes  creating  new  felonies,  and  ousting  clergy,  operate  not 
at  all  upon  aiders  and  abettors,  unless  they  likewise  are  ousted  : 
I  hope  this  will  not  be  said,  because  it  would,  I  think,  be 
refining  too  far  in  a  case  of  life.  Judges  have  often  in  favour  of 
life  given  away  to  distinctions,  which  possibly  might  never  have 
occurred  to  persons  who  have  not  made  the  law  their  principal 
study.  They  have  done  so  in  favour  of  life ;  but  they  have 
very  seldom  done  it,  and,  I  think,  never  ought  to  do  it,  against 
the  life  of  a  man. 

Besides,  if  aiders  and  abettors,  not  named  nor  described, 
are  supposed  to  be  ousted,  lest  the  statute  should  be  wholly 
ineffectual  as  to  them,  why  are  not  accessaries,  not  named  nor 
described,  likewise  ousted?  They  are  felons,  not  indeed  de- 
clared so  by  the  act,  but  in  construction  of  law ;  by  the  common- 

law 
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law  operatifig  on  the  sUUvie^  they  become  feUyna,  In  like  manner 
aiders  and  abettors  present,  not  named  or  described,  are  felons, 
and  principal  felons;  not  declared  so  by  the  act,  InU  by  the 
common-law  operating  on  the  act  they  become  ao.  Why  may  not 
these  therefore,  as  well  as  the  others,  be  considered  as  felons ; 
not  subject  to  the  special  penalties  of  the  act,  but  to  the  pains 
and  disabilities  of  felons  intitled  to  the  benefit  of  clergy? 

What,  as  I  have  heard,  principally  weighed  with  the  majo- 
rity of  the  judges,  in  the  case  of  Sims,  was  the  construction 
which  hath  been  constantly  put  on  acts  of  parliament  touching 
high  treason,  and  on  those  which  take  away  clergy  from 
murder,  robbery,  rape,  and  burglary.  Aiders  and  abettors, 
though  not  named  in  the  statutes,  have  always  been  brought 
within  the  compass  of  them  to  all  intents,  and  have  suffered 
accordingly. 

I  think  the  case  of  treason  no-wise  applicable  to  the  present 
question.  Aiders  and  abettors  in  high  treasons  of  all  kinds 
are  traitors,  as  aiders  and  abettors  in  felonies  of  all  kinds  are 
felons.  Thus  far  the  cases  run  together:  but  when  we  pro- 
ceed to  the  consequences  of  a  conviction,  which  is  the  present 
queetion,  there  the  cases  differ  most  materially.  Every  species 
and  every  degree  of  high  treason  is  punished  with  death,  from 
the  treason  of  him  who  commits  the  fact  to  his  who  knowingly 
receives  and  harbours  him,  except  in  a  few  cases  wherein 
special  statutes  have  otherwise  provided ;  but  felonies  of  every 
kind  and  degree  are  not  at  present  so  dealt  with :  and  there- 
fore in  a  question  touching  the  allowance  of  clergy  nothing 
can  be  inferred  from  the  extreme,  but  in  most  cases  necessary 
rigour  of  the  law  in  the  case  of  high  treason. 

With  regard  to  the  statutes  ousting  clergy  in  the  cases  di 
murder  dec,  it  may  be  thought  a  matter  of  too  great  nicety  to 
say,  that  those  acts  take  away  clergy  from  the  offence  gene- 
rally, and  not  barely  from  the  persons  committing  the  fact,  as 
the  act  on  which  the  present  question  ariseth  doth.  This  dis- 
tinction may  be  thought  a  little  nice ;  and  yet  it  hath  been 
countenanced  by  great  authority.*     But  this  point  will  not  rest 

*  See  Lord  Holt's  argument  in  Whistled 8  case  in  Farresley  and  Ld. 
Bajmond. 

solely 
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solely  on  that  distinction :  for  the  offences  ousted  of  clergy  by 
these  acts  are  expressed  in  terms,  not  only  of  well-known  signi- 
ficatioD,  but  in  terms  which,  at  the  time  of  making  the  acts, 
and  for  an  age  or  two  before,  did  inoontesUMy  include  the 
offence  of  perwma  present  aiding  and  abetting^  as  weU  aa  of 
those  who  actualli/  committed  the  fact. 

iBdw.YLa  *' No  person,  saith  the  act  of  Edw.  YI,  that  hath  been 
or  shall  be,  convicted  of  murder  of  malice  prepensed,— or  of 
or  for  robbing  any  person  in  the  highway  or  near  to  the  high- 
way  shall  be  admitted  to  have  the  benefit  of  his  clergy." 

18  Biix.  0. 7.  "  If,  saith  the  statute  of  Elizabeth,  any  person  shall  fortune 

to  commit  any  manner  of  felomous  rape,  ravishment  or  bur- 
glary, and  to  be  found  guiity  by  verdict  of  any  such  feUmiatis 
rape  or  burglary,  or  shall  fortune  to  be  outlawed  for  any  the 
offences  aforesaid^  or  upon  his  arraignment  shall  confess  any 

such  felonious  rape  or  burglary ,  he  shall  suffer  death 

without  any  allowance  of  the  benefit  of  clergy.*' 

The  persons  who  are  the  objects  of  these  acts  are  persons 
convicted  of  murder,  robbery,  rape  or  burglary.  Now,  who 
were  liable  to  be  convicted  of  these  crimes  at  the  time  these  acts 
were  made  ?  Undoubtedly  persons  present  aiding  and  abetting. 
The  difference  therefore  between  these  acts  and  that  on  which 
the  present  question  turns  is  plainly  this :  one  is  totally  silent 
with  regard  to  aiders  and  abettors ;  the  other  statutes  describe 
the  persons  who  are  the  objects  of  them  in  terms  which  take 
in  aiders  and  abettors,  and  tvere  knoum  to  do  so  at  the  tim>e  the 
acts  were  made. 

s  init.  59.  Lord  Chief-Justice  Coke  saith,  that  in  the  case  of  buggery 

persons  present  and  abetting  are  principals.  Hale  concurs  with 
him,  and  adds,  that  they  are  ousted  of  their  clergy.  I  do  not 
know  that  the  latter  point  hath  ever  come  into  judgment :  but  I 
think,  that  the  opinion  may  be  well  founded  on  the  letter  of 
the  statute,  which  takes  away  clergy  from  the  offence  under  a 
tJoeU-knoum  denomination,  and  not  barely  from  the  persons  com- 
25  H.  VIII.  0.  mitting  the  fact.  "  Forasmuch  as  there  is  no  sufficient  and 
BUz.c.17.  condign  punishment  for  the  detestable  vice  of  buggery  with 

mankind 
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mankind  or  beast ;  Be  it  enacted,  that  the  tame  offence  shall 
from  henceforth  be  adjudged  felony,  and  that  no  person  offend- 
ing in  amy  ewh  offence  shall  be  admitted  to  his  clergy." 

Lord  Coke  tells  us,  that  in  penning  the  act  the  word  person 
was  made  choice  of  on  purpose  to  include  both  sexes:  and 
very  probably  the  extensive  words  pereon  offending  in  cmy  euck 
offence  were  used,  in  order  to  take  in  every  one  who  should  be 
present  at  a  scene  of  such  detestable  lewdness,  and  bear  any 
part  in  it,  whether  as  agent,  patient  or  abettor.  The  words 
certainly  include  them  all :  and  as  to  the  two  former,  words 
of  a  less  general  extent  would  have  taken  them  in ;  for,  sup- 
posing a  mutual  consent,  both  the  agent  and  patient  may,  in 
strict  propriety,  be  deemed  actual  perpetrators  of  the  crime, 
each  acting  a  part,  different  indeed,  but  equally  necessary 
towards  the  perpetration  of  it.  The  case  of  buggery  therefore 
differs  widely  from  the  present.  In  that  case  aiders  and 
abettors  come  within  the  description  of  the  act ;  in  this  the  act 
is  silent  as  to  them.  Aiders  and  abettors  in  the  case  of  buggery, 
being  persons  offending  in  the  offence,  may  be  ousted ;  but 
accessaries  before  and  after  in  buggery,  whose  offences  are 
preceedent  or  subsequent  to  the  fact,  certainly  are  not. 

It  may,  I  think,  be  laid  down  as  a  general  rule,  That  indict- 
ments grounded  on  penal  statutes,  especially  the  most  penal, 
must  pursue  the  statute,  so  as  to  bring  the  party  precisely  within 
it :  and  this  rule  holds  as  well  with  regard  to  statutes  which  8  Haie  886. 
take  away  clergy  from  felonies  at  common-law,  as  to  statutes 
creating  new  felonies.  '*  The  indictment,  saith  Stanford,  must  ^<>-  ^^  ^ 
set  forth  the  offence  in  such  manner  as  it  is  expressed  in  the 
statute,  otherwise  the  offender  shall  have  his  clergy." 

In  the  case  of  rape,  which  was  felony,  though  not  capital,  at 
common  law,  and  was  made  capital  by  the  statute  of  West- 
minster the  second,  the  words  of  the  statute  are,  ''  If  any  man 
Twoiek  dame  or  damoseL"  A.  was  indicted  on  the  statute,  QBdw.  rv. 
that  he  feloniously  took  Alice-at-StUe,  and  had  carnal  know-  '**'  **' 
ledge  of  her  against  her  will,  without  saying  qwid  rapuit.  Two 
of  the  judges  were  of  opinion,  that  the  indictment  was  insuf- 
ficient, because  the  words  of  the  statute  were  not  pursued; 
for,  saith  the  book,  we  cannot  take  any  thing  by  intendment  in  a 


424  APPBNDIX. 

cam  of  fdony.  Another  judge  thought^  that  the  indictineiit 
might  he  supported,  because  the  matter  set  forth,  viz.  tliat  he 
took  her  and  had  carnal  knowledge  of  her  against  her  wfll, 
fully  impcnrted,  that  he  ravished  her. 


TIL  bdiotaMiit 
pLT. 
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Brooke,  who  abridgeth  this  case,  concurs  with  the  judges 
who  thought  the  indictment  insufficient :  and  this  opimoo  is 
holden  to  be  good  law  to  this  day. 


So  if  the  indictment  chargeth,  that  the  defendant 
fdcfnidt  ei  ex  malUid  pnJBOogiiaid  inierfecU^  without  saying 
iHwaoft.  dravU^  which  is  the  word  the  statute  ueeth,  it  amounts  to  no 

Stanf.  110.  B.      nuHre  than  an  indictment  for  mandau^ter,  and  the  offandor 
shall  have  his  clergy. 

So  in  the  case  ci  buggery,  it  was  never  thought  sufficient  to 
charge,  that  the  defendant  in  quendum  A,  B.  intuhum/eeii,  €t 
cwn  eo  /eloniei  contra  noAuroim  ram  vw/emvm  kohmi^  tjMi—yiu 
A.  B.  eamaUti^  cognavitj  which  sufficiently  deacaibes  the 
offence  to  a  common  intendment;  but  because  the  statute 
describes  the  offence  by  the  term  hnggery^  the  indirtment 
goes  on  and  chargeth  peoeaivmque  iOud  §odofmtiemm  AngUei 
dic£  buggery  adhme  tt  ibidem  frnqwUr^felanioe^  dx.  eomtmnnt  el 
perpetiravU.  See  in  Co.  £nt.  351.  b.  a  precedent  settled  by 
great  advice ;  and  aU  the  precedents. 

So  in  the  case  oi  the  regicides,  it  was  thought  necessary 
precisely  to  pursue  the  words  of  the  statute  of  treasons. 
Acoordin^y  the  indictment  charged,  that  they  compassed 
and  imagined  the  death  oi  the  king :  and  the  actual  murder 
of  the  king  was  laid  as  the  overt  act  of  such  compassing  and 
imagination,  though  one  of  the  prisoners  was  sui^posed  to  have 
given  the  blow. 

Oases  without  number  might  be  cited  which  turn  upon  this 
general  pnncqile.  That  indictments  upon  penal  statutes  vust 
strictly  pursue  the  statute.  I  have  moitioned  a  few  ^dHrein 
the  fuUest  description  of  the  offianoe,  were  it  even  in  the  terms 
ci  a  legal  definition,  would  not  be  sufficient  without  keeping 
dose  to  the  words  ci  the  statute :  and  if  these  cases  be  law,  if 
the  general  principle  on  whidi  they  turn  be  true,  whidi 
nobody  hath  ever  yet  denied,  it  will,  I  think,  foQofw,  that  Snn^ 

had 
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had  he  been  indicted  as  an  aider  and  abettor,  could  not  have 
been  ousted  of  his  clergy,  aiders  and  abettors';  not  being  named 
in  the  act :  nor  could  it  have  been  said,  that  he,  being  charged 
as  an  aider  and  abettor  present  at  the  fact,  is  sufficiently  charged 
with  the  fact  itself,  merely  because  in  construction  of  law 
aiders  and  abettors  may  be  said  to  have  committed  the  fact. 

Lord  Hale  puts  a  case  which  I  think  much  stronger  than  2  Hale  844. 
the  present,  supposing  Sims  to  have  been  indicted  as  an  aider 
and  abettor.  ^.,  B.  and  C.  are  indicted  on  the  statute  of 
stabbing,  and  the  indictment  chargeth,  that  A,  made  the  thrust 
and  that  B,  and  C,  were  present  aiding  and  abetting.  It  comes 
out  on  evidence,  that  B,  made  the  thrust,  and  that  A,  and  C. 
were  present  aiding  and  abetting.  This  evidence  upon  such  iHaie4». 
an  indictment  for  murder,  or  manslaughter  at  common-kw,  JH-ie 292. a44. 
would  have  been  sufficient  to  convict  them  all :  but  in  the  case 
put  his  Lordship  is  clear,  that  ^'  not  only  A,  and  C  who  gave 
not  the  stroke,  shall  have  their  clergy,  but  also  B,  because 
though  the  case  of  B,  is  within  the  statute,  yet  as  to  him  the 
indicmerU  brings  him  not  within  the  statute^*  If  Lord  Hale 
be  warranted  in  this  opinion,  as  I  think  he  is,  Sims,  had  he 
been  indicted  as  an  aider  and  abettor,  could  not  have  been 
ousted  of  his  clergy;  because,  to  borrow  his  Lordship's  words, 
the  indictment  would  not  have  brought  him  within  the  act : 
and,  in  my  opinion,  this  special  verdict,  which  finds  him  to 
have  been  no  more  than  an  aider  and  abettor,  doth  not  bring 
him  within  it.  In  the  case  put  by  Lord  Hale  the  person  who 
actually  made  the  thrust  was,  in  his  opinion,  intitled  to  his 
clergy,  because  he  was  charged  only  as  an  aider  and  abettor ; 
and  it  would  sound,  I  think,  extremely  harsh  to  say,  that  Sims 
who  is  found  by  this  verdict  to  have  been  no  more  than  an 
aider  and  abettor  is  ousted. 

Before  I  conclude  I  will  briefly  consider  how  the  law  an- 
tiently  stood  with  regard  to  aiders  and  abettors  present  at  the 
fact,  but  not  actual  perpetrators  of  the  crime;  upon  what 
grounds  the  law  was  altered  with  regard  to  them ;  and  how 
far  that  alteration  affected  their  case  at  the  time  it  was  intro- 
duced. This  inquiry  may  probably  throw  some  light  upon  the 
principal  question. 

In 
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In  antient  timeB  these  persons  were  considered  not  as  prin- 
cipals, but  as  accessaries  at  the  fact  3  and  consequently  wore 
not  liable  to  answer  till  the  principal  should  be  convicted  or 
outlawed. 

Bracton  *  saith,  "  Appellati  vero  dejoreid  salvo  attachientur 
quousque  appellati  de  facto  convincantur." — ^'^Si  omnes  pra9- 
sentes  sint,  tarn  de  foroid  quam  de  facto,  procedatur  contra 
omnes  per  ordinem  ;  dum  tamen  illi  defordd  non  respondeant, 
antequam/oe^m  convincatiu*."  t  That  by  the  appellati  defbr- 
cid  this  author  means  persons  present  and  assisting  in  the  fact, 
but  not  actual  perpetrators,  appears  by  the  substance  of  an  ap- 
peal, which  he  sets  forth  in  the  next  section.  ^^A,  appellat 
talem  de  forcidy  quod  venit  idem  talis  cum  prsedicto  B,  (the 
principal)  et  tenuit  ipsum  C.  (the  deceased)  quamdiu  idem  B. 
ilium  interfecit ;  vel  vinzit  eum  &c.— quo  magis  ipse  C.  f uit 
interfectus." 

liK  L  0. 81.  Fleta  saith,  '<  Appellati  de  fordd^  consiiio,  prsaoepto,  auzilio 

■.  8. 


vel  receptamento,  donee  prindpalea  convincantur  de  factOf 

spondere  non  debent sed  tunc  demum  cum  convicti  fuerint 

princpales  poterunt  illi  defordd^  et  alii,  sic  appellari ;  A,  ap- 
pellat E.  Ac. "  much  in  the  form  set  down  by  Bracton. 

De  ooron.  c.  28.         ^  ^^^  regard  to  an  appeal  of  rape,  Bracton  saith,  ''  Fact& 
*•  *  *  ^*  executione  judicii  de  corruptore,  procedat  appellum  versus  eoB 

qui  appellati  sunt  defordd,  Poeetmt  enim  eeee  plures  in  fordA, 
sed  tamen  unus  tantiim  tenebitur  de  corruptione. — Eadem  A. 
appellat  C.  quod  eodem  die  quo  prsadictus  B.  (the  principal)  et 
e^em  hor^  dum  idem  B.  abstulit  pucellagium  suum,  fuit 
idem  C.  infordd,  ita  quod  tenuit  eam  dum  idem  B,  abstulit  ei 
pucellagium  suum." 

In  the  year-book  40  E.  III.   42.  the   defendant  in   an 

appeal,  who  was  charged  with  being  present  and  directing  a 

c.  1. 8. 18.  murder,  was  let  to  mainprize,  quia,  aoceeaory  :  and  the  Mirror 

*  De  coron.  c.  8.  b.  8.  and  c.  12.  s.  9.  to  the  end  of  the  chapter, 
t  C.  19.  8.  4  and  6.  and  to  the  same  pnrpoee  see  4  S.  L  sU  2.  ife  qfioio 
eoronatorii, 

enumerating 
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enumerating  the  several  sorts  of  aooessaries,  among  others,  men- 
tioneth  oeux  que  aorU  en  la  force. 

I  am  sensible,  that  Lord  Chief-Justice  Coke  in  his  Comment 
on  Westminster  I.  c.  14,  understood  the  words,  *'  None  shall  be 
outlawed  upon  appeal  of  commandment, /orce,  aid  or  receipt," 
to  import  no  more  than  a  proceeding  against  accessaries  before 
and  after  the  fact :  and  I  admit,  that,  in  order  to  reconcile  the 
law  touching  aiders  and  abettors,  as  it  now  stands,  to  that  act, 
the  words  must  be  so  understood ;  though  Stanford  takes  the 
word /oroe  to  have  imported  originaUy  one  present  and  abetting* 
''  But,  saith  he,  the  law  is  not  so  at  this  day."  However  no-  stanf.  41. 
thing  can  be  plainer  than  that  Bracton  and  Fleta,  who  wrote 
about  the  time  of  the  act,  one  a  little  before,  and  the  other 
soon  after  the  passing  of  it,  when  they  speak  of  persons  appealed 
dejorddj  mean  those  who  were  present  at  the  fact  aiding  and 
abetting.  The  appeal  de/oreid,  the  substance  of  which  they 
give  us,  inoontestably  proves  this.  It  likewise  shews  what 
the  law  was  at  that  time :  for  the  established  rules  of  pleading 
speak  the  general  sense  of  the  age  in  which  they  prevaiL 

The  oath  of  the  defendant  in  an  appeal  de/arcid  upon  join- 
ing battle,  the  substance  of  which  we  have  in  Bracton,  is  to  the  d«  oonm. 

0.  21.  8.  8. 

same  purpose ;  ''  Quod  non  venit  cum  tali,  qui  appelkUua  est  et 
eonviehu  de  facto^  nee  ipsum  talem  (the  deceased)  tenuit,  nee 
ligavit,  nee  dUcwn  forciam  ei  intulit,  dum  prssdictus  talis  eum 
oocidit ;  vel  plagavit,  per  quod  mortuus  f uit."  Bracton  in  the 
next  section,  speaking  of  the  same  proceeding,  saith,  ''  Si  ap- 
pellatus  victus  fuerit,  eandem  poenam  sustineat,  quam  sustinuit 
ille  de  fobdo.  Dicitur  enim  vulgarit^r,  quod  satis  ocddit  qui 
prsBcipit,  vel  qui  male  animo  tenet  dum  quis  occiditur ;  et  ad 
paria  judicantur  in  utroque  delicto,  quantxMn  ad  pcenam.** 

At  the  time  when  these  authors  wrote,  and  indeed  for  a  long  40  b.  hi.  42  a. 

lib.  Aml 

time  afterwards,  the  law  was  taken  to  be,  that  persons  present  240.  b.  245.  a. 
aiding  and  abetting  were  to  be  considered  in  the  rank  of  ac- 
cessaries, not  liable  to  answer  till  the  principal  was  convicted 
or  outlawed :  but  the  mischiefs  of  this  rule  were  very  great  and 
many.  The  persons  who  were  then  esteemed  the  only  prin- 
dpals  might  die  before  conviction :  their  accomplices  might 
dispatch  them,  in  order  to  procure  their  own  indemnity ;  and 

it 
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it  is  no  improbable  supposition,  that  persons  whose  hands 
have  been  once  dipped  in  blood  should  do  so.  The  principals 
might  be  persons  whoUy  unknown,  or  they  might  not  be  distin- 
guishable from  the  rest  of  the  party  in  the  confusion,  which 
usually  attends  the  perpetration  of  enormous  offences,  where 
numbers  are  concerned.  In  all  these  cases,  and  others  which 
might  be  mentioned,  by  too  strict  an  adherence  to  this  role 
the  hands  of  justice  would  be  for  ever  tied  up  with  re- 
gard to  the  accomplices :  and  whenever  the  principals  could 
lie  concealed  or  flee,  the  course  of  justice  against  the  accom- 
plices was  very  much  retarded. 

If  I  may  be  allowed  to  make  a  conjecture,  I  would  say,  that 
to  obviate  these  mischiefs,  and  with  thcU  view  aUme^  the  judges 
by  degrees  came  into  the  rule  of  law,  as  it  now  stands,  Thai 
attpreient  and  aheUing  are  prineipah.  Which  rule  was  by  no 
means  settled  till  after  the  time  of  Edward  III ;  and  so  late 
Fiowd.  07.  as  the  1st  of  Queen  Mary  a  chief -justice  of  England  strongly 

doubted  of  it,  though  indeed  it  had  been  sufficiently  settled  be- 
fore that  time.  What  strengthens  my  conjecture  is,  that  it 
appears  by  the  cases  cited  in  the  margin,*  wherein  the  point 
came  under  consideration,  that  the  persons  who  gave  the  mor- 
tal wounds,  for  they  are  aU  cases  of  murder,  were  fled  from 
justice ;  and  that  none  beside  the  persons  present  and  abetting 
were  amesnable:  and  probably  in  the  other  cases  f  the  fact 
might  be  so,  though  the  reporters  are  silent  as  to  that  circum- 
stance ;  and  I  the  rather  think  so,  because  I  do  not  at  present 
recollect  any  case,  wherein,  as  the  law  then  stood,  the  distinction 
between  principals  and  accessaries  could  be  any  way  material, 
unless  it  were  to  determine,  whether  the  prisoner  should  take 
his  trial  immediately,  or  must  wait  for  the  conviction  of  another 
person,  who  possibly  might  not  then  be  amesnable  to  justice. 

It  is  certain,  that  the  distinction  did  not  affect  the  life  of 
the  party ;  for  with  regard  to  the  effect  of  a  conviction,  before 
the  statutes  which  took  away  clergy,  principals  and  acces- 
saries of  all  sorts  came  under  one  and  the  same  rul&     If  the 

*  See  25  E.  III.  45.  b.    40  K.  III.  42.  a.    Lib.  Asa.  240.  b.  245.  a. 
21  K.  IV.  71.  a. 
t  See  9  H.  IV.  14.  a    4  H.  VIL  18.  a    13  H.  YII.  la  a 

criminal 


APPENDIX.  429 

criminal  was  a  clerk  or  qualified  to  be  so,  of  which  reading 
was  made  the  test,  he  was  admitted  to  his  clergy,  though  a  prin- 
cipal in  the  highest  degree ;  on  the  other  hand,  if  he  was  a 
person  not  capable  of  the  privilegium  dericcUsy  as  women  and 
many  other  persons  were  not,  he  was  liable  to  suffer  death 
upon  conviction  or  attainder,  though  no  more  than  an  acces- 
sary in  the  lowest  degree ;  for  in  those  days  all  felonies,  except 
petit  lardny  and  mayhem,  were  capital,  unless  the  party  was 
capable  of  the  privilege  of  clergy;  which,  where  it  was 
allowed,  extended  to  all  felonies  alike.  But  the  wisdom  of 
later  ages  hath  happily  inverted  that  rule.  The  allowance  or 
non-allowance  of  clergy  doth  not  now  depend  upon  the  function 
or  capacity  of  the  offender,  but  on  the  nature  of  the  offence : 
and,  where  clergy  is  allowed,  it  is  by  late  acts  *  extended  to 
all  ranks  and  orders  of  men.  So  that  in  the  construction  of 
statutes  which  take  away  clergy,  the  question,  whether 
principal  or  accessary,  is  now  become  a  matter  of  extreme  con- 
sequence to  the  prisoner ;  it  is  in  many  cases  life  or  death  to  him : 
but  that  was  not  the  case,  when  the  judges  began  to  consider 
aiders  and  abettors,  not  as  accessaries  at  the  fact,  but  as 
principals  in  it.  This  they  did,  and  I  think  very  rightly,  in 
order  to  bring  great  offenders  to  their  trial,  but  without  any 
view  of  inhancing  their  punishment  upon  conviction ;  for  had 
a  departure  from  the  antient  rule  affected  the  prisoner's  life 
upon  conviction,  I  think  that  the  judges  would  still  have 
adhered  to  the  rule,  notwithstanding  the  mischiefs  I  have 
mentioned,  till  the  legislature  shoidd  think  proper  to  interpose 
and  provide  a  remedy. 

If  what  I  have  said  shall  be  thought  to  account  for  the 
introduction  of  the  present  rule  with  regard  to  aiders  and 
abettors,  it  may  likewise  serve  to  determine  the  extent  of  it, 
and  to  evince  the  wisdom  and  equity  of  the  resolutions  in  the 
cases  of  Page  and  Harwood^  and  of  Evans  and  Finch,  and 
other  cases  before  cited.  The  judges  in  those  cases  admitted 
the  rule  in  its  due  latitude,  but  refused  to  extend  it,  in  cdl  its 
poeaible  conaeqtteTieee,  to  a  question,  I  mean  the  question  touch- 
ing the  allowance  of  clergy, — a  question  which  did  not  exist. 


*  See  3  &  4  W  ^  M.  r.  9.  8.  6.     5  Ann.  r.  6.  g.  4. 

nor 
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nor  oould  possibly  be  in  the  contemplation  of  the  judges,  in 
the  light  we  consider  it,  at  the  time  that  doctrine  was  first 
received  and  established. 


A  man  indicted 
forhifl^  treMon 
on  the  118(1116 
8  ft  9  W.  IIL 
a  80.  for  hav- 
ing in  hisciu- 
tody  a  prea  for 
ooinafe. 


Sir  Dudley 
Ryder. 


The  Case  of  John  Bell. 

THE  defendant  was  indicted  at  the  Old  Bailey  in  1753, 
on  the  statute  8  d^  9  W.  III.  e.  26,  That  he  not  being  a 
person  employed  in  or  for  the  mint  or  mints  of  onr  Lord  the 
King  in  the  Tower  of  London  or  elsewhere,  and  for  the 
service  of  the  said  mints  only,  nor  being  a  person  lawfully 
authorized  by  the  Lord  High-Treasurer  or  Commissioners  of 
the  Treasury,  knowingly,  feloniously  and  traitorously  had  in 
his  custody  a  press  for  coinage  without  any  lawful  authority 
or  sufficient  excuse  for  that  purpose,  against  the  duty  of  his 
allegiance  &c^ 

Upon  the  trial  a  doubt  arose,  whether  the  evidence  was 
sufficient  to  bring  the  defendant  within  the  act :  and  thereupon 
by  the  consent  of  the  Attorney-general  on  the  part  of  the 
crown,  and  of  the  defendant's  counsel,  the  prisoner  was  found 
guilty ;  but  judgment  was  respited  by  consent  imtil  the  opinion 
of  all  the  judges  could  be  had  upon  the  points  of  law  arising 
upon  the  evidence. 

This  matter  rested  till  June  1755,  when  the  following  state 
of  the  evidence  was  agreed  on,  and  signed  by  coimsel  on  the 
part  of  the  crown  and  of  the  defendant. 

*'  It  is  proved,  that  the  defendant  knowingly  had  a  press  in 
his  house  and  custody,  of  the  same  sort  as  those  used  in  the 
mint  for  coinage,  and  proper  to  be  made  use  of  for  coining 
guineas,  shillings  and  Lama  dCcra^  or  any  other  less  pieces,  but 
not  large  enough  for  coining  crowns  and  half-crowns." 

''It  was  not  proved,  that  it  was  ever  made  use  of,  or 
intended  to  be  made  use  of,  by  the  defendant  for  coining  any 
of  the  cun*ent  coin  of  this  kingdom  :  but  it  was  proved,  that 
it  was  intended  to  be  made  use  of  by  him  in  coining  Lawis 
cTora  and  other  foreign  pieces,  not  the  current  coin  of  this 
kingdom." 

"It 
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*'  It  was  likewise  proved,  that  this  press  was  proper  to  be 
made  use  of  for  making  medals,  dial-plates  for  watches,  but- 
tons and  several  other  things :  but  it  was  not  proved,  that  the 
defendant  ever  made  use,  or  intended  to  make  use,  of  this 
press  for  making  any  of  these  things." 

*^  It  was  also  proved,  that  such  presses  as  the  present  are  in 
many  tradesmen's  shops  in  town,  and  are  made  use  of  by  them, 
in  the  way  of  their  trades,  for  making  watch-keys,  watch- 
chains,  dial-plates  for  watches,  cane-heads,  buttons  and  divers 
other  things ;  and  were  never,  as  the  witnesses  had  heard, 
made  use  of  by  any  of  them  for  coining  any  sort  of  money." 

"  There  was  no  proof  on  the  part  of  the  defendant,  that  he 
was  a  person  employed  or  to  be  employed  in  his  Majesty's 
mint  or  mints  in  the  Tower  of  London  or  elsewhere,  and  for 
the  use  and  service  of  the  mints  only ;  or  that  he  was  a  per- 
son lawfully  authorised  by  the  Lords  Commissioners  of  the 
Treasury  or  the  Lord  High*Treasurer  of  England  for  the  time 
being ;  or  that  he  had  any  lawful  authority,  or  any  exGtiae  but 
a#  ctforemdj  for  having  the  said  press  in  his  custody  or  pos- 
session." 

The  case  was  argued  in  Serjeants-inn  Hall  before  all  the 
judges,  on  the  30th  of  June  1755 :  and  some  days  afterwards, 
at  a  conference  among  the  judges  at  Lord  Chief-Justice 
Byder's  chambers,  two  questions  were  made. 

First,  Whether  a  press  for  coinage  is  one  of  the  tools  or 
instruments  within  that  clause  of  the  act  on  which  this  indict- 
ment is  founded. 

Second,  Supposing  it  to  be  within  the  clause,  whether  the 
facts  stated  in  the  case  amount  to  a  auffieimU  excuse^  so  as  to 
take  the  defendant  out  of  the  penalties  of  the  act. 

Upon  the  first  question  Lord  Chief -Justice  Byder  was  of 
opinion  that  a  press  for  coinage  is  not  one  of  the  tools  or 
instruments  within  the  clause  of  the  act  on  which  this  indict- 
ment is  founded.  He  thought,  than  an  act  so  penal  ought 
to  be  construed  with  great  strictness,  and  that  unless  the 
defendant's  case  can  be  brought  within  the  very  letter  of  the 

clause,  he  cannot  be  guilty  of  high  treason. 

He 
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He  admitted,  that  a  press  for  coinage  is  named  before  you 
come  to  the  clause  on  which  the  indictment  is  f ounded,  and 
that  this  danse,  after  enumerating  some  of  the  tools  and 
instruments,  proper  for  coining,  concludes  with  these  general 
words, ''  or  other  tool  or  instrument  before  mentioned  : "  but 
he  thought,  that  the  press  not  being  named  wi  this  elaumf  it 
could  not  be  brought  within  the  words,  oAer  tool  or  intbru^ 
ment  before  fnerUioned. 

To  this  purpose  he  dted  Stra.  496  and  1098,"^  That  a  gun, 
though  very  proper  for  killing  game,  and  commonly  used 
for  tiiat  purpose,  yet  not  being  named  in  the  fifth  of  Queen 
Anne,  is  not  within  the  general  words  of  the  act^  ''other 
engines  to  destroy  the  game." 

He  thought  likewise,  that  the  words,  other  tool  or  makiunmU 
before  mentioned^  might  be  sufficiently  satisfied  by  extending 
them  to  the  tools  &c,  mentioned  in  the  first  clause  of  the  act, 
where  the  coining  press  is  likewise  omitted :  and  he  was  the 
rather  inclined  to  put  this  construction  upon  the  act,  because 
SeeTftsw.  ^^^  legislature  had  but  the  session  before  inflicted  a  heavy 
[iL  0. 19.  §  4.  penalty,  no  less  than  five  hundred  pounds,  beside  the  forfeiture 
of  the  press,  on  all  persons  having  presses  in  their  custody ;  and 
as  it  may,  he  thought,  be  reasonably  presumed,  that  the  legis- 
lature did  not  intend  to  make  the  same  offence  high  treason, 
before  a  proper  trial  could  have  been  made  what  effect  a  pecu- 
niary penalty  would  have,  he  supposed  the  coining-press  to  be 
for  that  reason  purposely  omitted  in  this  clause  of  the  act. 

Upon  the  second  question  his  Lordship  was  clearly  of  opinion, 
that,  supposing  the  coining-press  to  be  within  the  clause,  none 
of  the  facts  stated  in  the  case  amount  to  a  mfficient  exouee^  so 
as  to  take  the  defendant  out  of  the  penalties  of  the  act. 

He  said,  that  though  the  statute,  on  which  the  prosecution 
is  founded,  might  carry  an  air  of  some  severity,  yet  if  the 
offence  is  plainly  within  the  letter  and  intention  of  the  act,  and 
the  defendant  hath  no  excuse  to  take  him  out  of  it,  it  is  the 
proper  province  of  the  judges,  yu«  dioere  et  nonjue  dare.     The 

*  (Bex.  V.  Gardner.  B.  B.  Triii.  11  Geo.  II.  The  case  is  also  reported 
in  Andrews  255.) 

intention 
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intentioiilof  the  legislature  in  this  act,  and  in  that  now  cited, 
was,  as  far  as  it  was  possiblei  to  take  from  the  subject  all 
means  or  possibility  of  counterfeiting  the  coin,  as  any  one  may 
see,  who  will  read  the  preambles  of  the  acts  with  due  attention. 
The  ultimate  end  of  both  is  the  same ;  the  means  they  both 
prc^MDse  are  to  keep  the  tools  and  instruments,  commonly  used 
in  ooining,  out  of  private  hands.  The  former  regards  the 
coining-press  only :  the  latter,  plainly  founded  on  the  same 
principle,  and  pursuing  the  same  end  by  means  of  a  similar 
nature,  extends  to  other  instruments  of  coining,  and,  among 
other  offences,  makes  it  high  treason  knowingly  to  be  possessed 
of  them  without  lawful  authority  or  sufficient  excuse. 

The  facts  stated  in  the  case  plainly  bring  the  defendant 
within  the  words  and  intention  of  the  act,  supposing  a  coining* 
press  to  be  within  the  clause  under  consideration,  unless  any 
of  the  facts  stated  amount  to  a  sufficient  excuse. 

One  part  of  the  excuse  insisted  upon  is,  that  the  press  was 
never  made  use  of  for  counterfeiting  the  current  coin  of  the 
kingdom :  but  that  circumstance  alone  doth  not  carry  with  it 
even  the  shadow  of  an  excuse  within  the  meaning  of  this  act ; 
because,  if  the  defendant  had  made  use  of  it  for  that  purpose, 
he  would  have  been  guilty  of  high  treason  without  the  aid  of 
this  act. 

It  is  farther  stated,  that  the  defendant  never  intended  to 
make  use  of  the  press  for  that  purpose ;  and  thence  it  is  in- 
ferred, that  he  is  not  within  the  act :  but  there  is  not  a  single 
word  in  the  act  which  makes  the  intention  of  the  party  an 
ingredient  in  the  case.  If  it  be  an  ingredient  in  the  present 
case,  it  will  be  equally  so  in  the  case  of  making  or  mending, 
buying  or  selling,  and  indeed  in  every  other  case  provided  for 
by  the  act :  and  such  a  construction  once  admitted,  the  whole 
sjrstem  of  the  act  will  be  overturned;  for  the  act,  with  the 
sole  view  to  prevent  coining,  hath  made  certain  facts  prepara- 
tory to  that  offence,  and  capable  of  clear  proof,  high  treason. 
The  construction  now  contended  for  introduceth  another  fact, 
the  irUentum  of  the  party y  as  matter  of  evidence  and  a  necessary 

E  E  ingredient 
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ingredient  in  the  case,  a  fact  which  in  most  cases  is  extremely 
difficulty  and  in  some  impossible,  to  be  proved. 

It  is  objected,  that  the  defendant  intended  to  make  use  of  the 
press  for  coining  Lofms  d!or%  and  other  pieces  of  foreign  coin  ; 
and  this  criminal  intention  is  called  a  sufficient  excuse ;  but 
let  it  be  remembered,  that  the  intention  of  the  act  was,  as  far 
as  possible,  to  keep  all  the  means  of  coining  out  of  private 
hands ;  that  the  press  was  fitted  for  coining  the  coin  of  the 
kingdom,  as  well  as  foreign  coin,  and  might  have  been  made  use 
of  for  either  purpose ;  let  this  be  admitted,  and  it  will  be  found 
to  be  no  excuse  within  the  sense  and  meaning  of  this  act  for 
the  defendant  to  say, ''  I  intended  the  press  for  a  very  wicked 
purpose,  but  not  for  the  worst  it  was  adapted  to ;  I  intended 
to  commit  misprision  of  treason,  but  not  high  treason : "  for 
the  words,  mffusient  excuWy  under  which  the  defendant  would 
shelter  himself,  certainly  mean  in  this  act,  as  they  do  in  all 
language,  an  honest,  a  fair,  a  reasonable  excuse,  an  excuse 
which  an  honest  man  may  make  without  blushing. 

His  Lordship  concluded,  that  none  of  the  facts  stated  in 
the  case  amount  to  an  excuse,  supposing  the  press  to  be  a  tool 
or  instrument  within  the  meaning  of  the  act:  but  for  the 
reasons  given  in  his  argument  on  the  first  question,  he  thought 
the  defendant  not  guilty  of  high  treason. 

Some  of  the  judges  doubted  on  the  first  question,  but  much 

the  greater  part  were  clear,  that  a  press  for  coinage  is  within 

the  clause  of  the  act  on  which  this  indictment  is  founded.     It 

(See  Leniuurd's      is  expressly  named  among  other  tools  and  instruments  for 

R.  807. 822.         coining  in  the  clause  next  before  that  in  question,  and  conse- 

85.)  quently  must  come  within  the  words  other  tool  or  instrument 

before  mentioned  \  otherwise  those  words  of  reference,  plainly 

intended  to  take  in  some  things  not  expressly  named,  would 

stand  for  nothing  :  and  to  carry  the  words  of  reference  back  to 

the  first  clause,  passing  over  that  immediately  proceeding,  is 

contrary  to  all  the  known  rules  of  construction ;  ad  proadnwAn 

antecedensjiat  relcUio.    As  to  the  case  cited  from  Strange,  the 

gun  is  not  once  named  in  the  act ;  if  it  had  been  named,  the 

general  words  must  have  taken  it  in :  besides,  guns  may  be, 

and 
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and  often  are  kept,  and  prudent  it  is  to  keep  them,  for  a 
man's  necessary  defence,  without  any  purpose  of  destroying 
the  game.* 

It  was  observed  too,  that  the  coining-press  is  named  in  the 
second  and  fifth  sections  of  this  act,  among  other  tools  or 
instruments  proper  for  coining ;  and  that  in  that  light  it  is 
likewise  mentioned  in  the  statute  7  &  SW.  III.  c.  19. 

Those  judges  who  doubted  on  this  question  laid  no  great 
stress  on  that  doubt ;  for  they  were  dear  with  the  defendant 
on  the  second,  that  the  facts  stated  in  the  case  amount  to  a 
sufficient  eooouae:  and  in  this  opinion  all  the  judges,  except 
Chief-Justice  Byder  and  Justice  Foster,  concurred. 

They  thought,  that  the  sole  object  of  this  act,  and  also  of 
the  7  &  8  W.  in.  cited  by  Lord  Chief-Justice  Ryder,  was 
to  prevent  the  counterfeiting  the  cwrreni  coin  of  this  kingdom. 
The  statute  7  &  8  W.  III.  recites,  <<  That  the  greatest  secu- 
rity against  counterfeiting  the  new-intended  coin  of  this  realm 
by  the  mill  and  press  is  the  difficulty  of  being  provided  with 
fit  tools  or  instruments  for  the  doing  thereof ; "  and  then  enacts 
among  other  things  in  the  manner  hinted  at  by  the  Chief- 
Justice.  The  title  of  the  act  now  under  consideration  is, 
**  For  preventing  the  counterfeiting  the  current  coin  of  the  king- 
dom '' ;  and  the  act  recites,  *'  Notwithstanding  the  good  laws 
still  in  force  against  the  coimterfeiting  the  monies  and  ooi/ns  of 
this  realm,  yet  the  said  offence  doth  daily  increase : "  and  for 
redress  of  this  great  and  growing  mischief  it  enacts  &c.  &c. 

They  observed  too,  that  the  first,  second,  third  and  fourth 
sections  make  use  of  terms  descriptive  of  the  current  coin  of 
the  kingdom  and  no  other ;  and  that  the  persons  excepted  out 
of  the  act  are  those  employed  in  his  Majesty's  mints,  or  having 
lliwf ul  authority  from  the  Lord  High-Treasurer  or  Commis- 
sioners of  the  Treasury. 


*  See  the  act  declaring  the  rights  and  liberties  of  the  subject,  and 
settling  the  succession  of  the  crown,  1  W.  &  M.  scss.  2.  c.  2.  *'The 
subjects  which  are  Protestants  may  have  arms  for  their  defence  suitable 
to  their  conditions,  and  as  allowed  by  law.**  A  claim  of  this  kind  made 
upon  80  great  an  occasion  cannot  be  supposed  to  have  been  given  up  by 
any  of  the  laws  for  the  preservation  of  the  game. 

From 
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From  these  observations  on  the  act  they  inferred,  that  the 
proper  coin  of  the  kingdom  was  the  sole  ol^eei  ofU. 

It  was  farther  observed  by  one  of  the  judges,  who  argued  on 
this  side  of  the  question,  that,  in  the  judgment  of  the  legis- 
hiture  itself,  the  remedies  provided  by  this  act  are  confined 
to  the  coin  of  the  kingdom;  for  the  statute  1  Ann.  seas.  1. 
0.  9,  which  gives  this  act  a  farther  continuance  (for  it  was 
originally  a  temporary  act)  recites,  '^  That  it  had  been  found 
of  good  use  for  suppressing  the  counterfeiting  the  curreni  coin 
of  the  hmgdom  by  such  tools  or  instruments  as  are  therein 
prohibited. 

They  all  admitted,  that  the  act  sometimes  makes  use  of 
words  of  a  large  import;  but  they  thought,  that,  the  whole 
tenor  of  the  act  considered,  those  words  ought,  in  the  con- 
struction of  so  penal  a  law,  to  be  confined  to  tibat  species  of 
coin  which  they  conceived  to  be  the  sole  object  of  the  attention 
of  the  legislature  at  the  time  when  the  act  was  under  con 
sideration :  and  since  it  is  stated  in  the  case,  that  there  was  no 
proof  that  the  defendant  itUended  to  make  use  of  the  press  in 
question  for  counterfeiting  the  current  coin  of  the  kingdom, 
but  on  the  contrary  that  it  woe  intended  to  be  used  in  coun- 
terfeiting Lottie  d^ore,  and  other  foreign  coin,  they  concluded, 
that  this  intention,  though  highly  criminal,  woidd  be  sufficient 
to  take  him  out  of  the  act.  It  is  indeed  a  very  unfavourable 
excuse,  that  he  intended  to  commit  misprision  of  treason; 
but  still  that  excuse,  bad  as  it  is,  will  take  his  case  out  of 
the  act :  for  it  would  be  absurd,  and  against  all  the  rules  of 
proportion,  to  make  the  steps  preparatory  to  a  crime  high 
treason,  where  the  crime  itself,  had  it  been  committed,  would 
have  been  no  more  than  misprision  of  treason. 

If  the  defendant  had  made  or  mended,  bought  or  sold,  or 

had  in  his  custody,  a  stamp,  mould  or  dye  for  coining  Louis 

dlore^  he  could  not  be  guilty  of  high  treason  within  the  act ; 

since  the  clause  touching  those  tools  is  expressly  confined  to 

stamps  ibc.  for  coining  coin  cfurrtml  voiJlihin  the  kmgdom^  which 

Louis  d'ors  cure  not :  and  by  a  parity  of  reason  the  having  a 

press  intended  for  coimterfeiting  that  sort  of  coin  and  no  other 

cannot  be  high  treason. 

One 
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One  of  the  judges,  who  thought  the  intention  of  the  party 
a  material  drcumfitanoe  in  the  case,  mentioned  the  resolution 
of  the  court  in  the  case  reported  in  Stra.  1098,  from  his  own 
note  of  it ;  That  a  gun  could  not  be  considered  as  an  engine 
for  kilting  the  game  within  the  fifth  of  Queen  Anne,  unless  it 
had  been  kept  and  used  for  that  purpose,  and  that  the  once 
using  of  it  for  that  purpose  would  have  determined  with  what 
intent  it  was  kept ;  and  he  observed,  that  the  conviction  being 
silent  with  regard  to  the  circumstance  of  using  it,  it  was 
quashed. 

Mr.  Justice  Foster  concurred  with  the  majority  of  the  judges 
upon  the  first  question.  Upon  the  second  he  conciured  with 
Lord  Chief -Justice  Byder,  for  the  reasons  offered  by  his 
Lordship. 

He  said  farther,  that  if  the  defendant  had  been  proved  to 
be  a  person  concerned  in  any  of  the  manufactures  in  which 
presses  of  the  nature  of  that  in  question  are  now  publickly  used, 
this  circumstance  would  have  amounted  to  a  sufficient  excuse 
within  the  meaning  of  the  act,  unless  it  had  been  proved,  as 
it  was  in  this  case,  that  he  intended  the  press  for  the  purpose 
of  coining ;  for  though  the  act  hath  made  no  express  provision 
for  innocent  manufacturers,  probably  because  engines  of  that 
sort  were  not  in  use  at  that  time  for  any  other  purpose  than 
the  purpose  of  coining,  yet  in  the  construction  of  all  acts, 
especially  of  acts  highly  penal,  the  circumstances,  and  the 
known  and  allowed  usage  of  the  times  ought,  as  much  as 
possible,  to  be  taken  into  consideration:  and  therefore  an 
innocent  manufacturer  may  now  shelter  himself,  by  way  of 
excuse,  under  the  known  usage  of  the  present  age,  though  that 
excuse  might  not  be  in  the  contemplation  of  the  legislature  at 
the  time  of  making  the  act.  But  the  defendant  cannot  avail 
himself  of  this  excuse,  since  it  is  expressly  stated  in  the  case, 
that  he  was  not  concerned  in  any  of  those  manufactures,  and 
that  he  kept  the  press  for  the  purpose  of  coining. 

He  agreed,  that  the  principal  view  of  the  act  seems  to  have 
been  to  prevent  the  counterfeiting  the  proper  coin  of  the  king- 
dom ;  but  he  thought  this  not  to  be  the  sole  view  of  it ;  for  he 
observed,  that  in  the  clause  which  enumerates  and  describes 

the 
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the  tools  or  instrumentB  for  making  the  impreesion  on  the  coin 
such  as  the  puncheon,  counter-pancheon  &o,  the  words  win 
current  within  the  kingdom  are  made  use  of,  and  enter  into  the 
description  of  those  instruments.  These  words  in  the  language 
of  the  statutes  concerning  the  coin  take  in,  not  only  the  proper 
coin  of  the  kvngdom,  but  eueh/oreiffn  coin  as  is  made  current  by 
royal  authority.  They  are  indeed  most  commonly  appropri- 
ated to  the  latter ;  but  they  undoubtedly  extend  to  both,  and 
in  some  of  the  statutes*  must  be  so  understood,  as  any  one 
may  see,  who  will  read  them  with  due  attention. 

The  puncheon,  counter-puncheon  and  other  instruments  of 
that  sort,  he  observed,  are  formed  for  making  that  single 
impreesion  on  the  metal  for  which  the  maker  designed  them ; 
as  a  seal  makes  on  the  wax  that  impression  alone  which  is 
correspondent  to  it :  and  therefore  in  the  description  of  those 
tools,  they  are,  with  great  propriety,  confined  to  those  coins, 
the  counterfeiting  of  which  is  high  treason. 

The  legislature  saw  the  absurdity  and  disproportion  which 
hath  been  mentioned,  and  hath  wisely  kept  clear  of  it :  but  that 
is  not  the  case  of  the  press  for  coinage.  This  engine  is  fitted 
as  well  for  counterfeiting  the  coin  of  the  kingdom  as  any  other 
coin :  and  therefore  with  equal  propriety  the  penalties  of  the  act 
are  extended  to  it,  even  admitting,  for  argument's  sake,  the  coin 
of  the  kingdom  to  have  been  the  sole  object  of  the  act ;  other- 
wise the  intention  of  the  legislature,  which,  as  Lord  Chief- 
Justice  Hyder  observed,  was  to  keep  all  means,  all  possibility  of 
coining  out  of  private  hands,  would  have  been  intirely  frustrated. 

N.  B.  His  Majesty  soon  afterwards,  upon  a  report  of  the 
opinion  of  the  judges  from  the  Chief-Justice,  was  pleased  to 
grant  the  defendant  a  free  pardon  imder  the  great  seaL 

iT.  B,  The  suffering  the  defendant  to  be  convicted  of  high 
treason  subject  to  the  opinion  of  the  judges,  instead  of  directing 
a  special  verdict,  which  ought  to  have  been  done,  was  much 


*  Sec  1  Mar.  scss.  2.  c  6.  1  and  2  P.  and  M.  c.  10  and  11.  6  Eliz.  c.  11. 
14  Eliz.  c.  3.  and  18  Eliz.  c.  1. 

censured 
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censiired  among  the  judgeB,  and  also  by  Lord  Chancellor 
Hardwicke,  when  the  defendant's  pardon  came  to  the  great 
seal 


An  anonymous  Case  on  the  Statute  9  and  10 

w.  m.  c.  41. 


THEEE  was  a  case  in  the  Western  circuit  before  Mr.  tZ^tor 
Justice  Foster,  which  hath,  in  some  of  its  circumstances,  ^JJ^^^ 
a  resemblance  to  the  before-reported  case  of  John  BeU.  Jjjj^  ^  tS^^ 


A  widow-woman  was  indicted  on  the  statute  9  and  10 
W.  III.  c.  41.  for  having  in  her  custody  divers  pieces  of  can- 
vas marked  with  his  Majesty's  mark  in  the  manner  described 
in  the  act,  she  not  being  a  person  employed  by  the  commis- 
sioners of  the  navy  to  make  the  same  for  lus  Majesty's  use. 

The  canvas  was  produced  at  the  trial  marked  as  charged  in 
the  indictment,  and  was  proved  to  the  satisfaction  of  the  court 
and  jury  to  be  of  that  sort  which  is  commonly  made  for  the 
use  of  the  navy,  and  to  have  been  found  in  the  defendant's 
custody. 

The  defendant  did  not  attempt  to  shew,  that  she  was  within 
the  exception  of  the  act,  as  being  a  person  employed  to  make 
canvas  for  the  use  of  the  navy :  nor  did  she  offer  to  produce 
any  certificate  from  any  officer  of  the  crown  touching  the  oc- 
casion and  reason  of  such  canvas  coming  into  her  possession. 

Her  defence  was,  that  when  there  happened  to  be  in  his  Ma- 
jesty's stores  a  considerable  quantity  of  old  sails,  no  longer  fit 
for  that  use,  it  had  been  customary  for  the  persons  intrusted 
with  the  stores  to  make  a  publick  sale  of  them  in  lots,  larger  or 
smaller  as  best  suited  the  purpose  of  the  buyers ;  and  that  the 
canvas  produced  in  evidence,  which  happened  to  have  been 
made  up  long  sincoi  some  for  table-linen  and  some  for  sheeting, 
had  been  in  common  use  in  the  defendant's  family  a  considerable 

timQ 


statnte  9  and  10 
W.  III.  c  41. 
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time  before  her  hiiBban<ys  death,  and  upon  his  death  came  to 
the  defendant,  and  had  been  used  in  the  same  puUiok  man- 
ner by  her  to  the  time  of  the  proseoatioD.  Tbm  was  proved 
by  some  of  the  family,  and  by  the  woman  who  had  frequently 
washed  the  linen. 

This  sort  of  evidence  was  strongly  opposed  by  the  counsel 
for  the  crown,  who  insisted,  that,  as  the  act  allows  of  but  one 
excuse,  the  defendant,  unless  she  can  avail  herself  of  that,  can- 
not resort  to  any  other :  for  if  the  canvas  was  really  bought  of 
the  commissioners,  or  of  persons  acting  under  them,  which  is  the 
only  excuse  pointed  out  by  the  statute ;  why  was  no  certificate 
of  that  matter  taken  at  the  time  of  the  purchase,  since  the 
fourth  section  of  the  act  admits  of  <iiat  excuse,  and  the  second 
section  admits  of  no  other  ? 

But  the  judge  was  of  opinion,  that  though  the  clause  of  the 
statute,  which  directs  the  sale  of  these  things,  hath  not  pointed 
out  any  other  way  for  indemnifying  the  buyer  than  the  certi- 
ficate; and  though  the  second  section  seems  to  exclude  any 
other  excuse  for  those  in  whose  custody  they  shall  be  found : 
yet  still  the  circumstances  attending  every  case,  which  may 
seem  to  fall  within  the  act,  ought  to  be  taken  into  considera- 
tion ;  otherwise  a  law  calculated  for  wise  purposes  may,  by 
too  rigid  a  construction  of  it,  be  made  a  handmaid  to  oppres- 
sion. There  is  no  room  to  say,  that  this  canvas  came  into 
the  possession  of  the  defendant  by  any  act  of  her  own.  It  was 
brought  into  family-use  in  the  life-time  of  her  husband,  and  it 
continued  so  to  the  time  of  his  death ;  and  by  act  of  law  it  came 
to  her.  Things  of  this  kind  have  been  frequently  exposed  to 
publick  sale ;  and  though  the  act  points  out  an  expedient  for 
the  indemnity  of  the  buyers,  yet  probably  few  buyers,  especi- 
ally where  smaU  quantities  have  been  purchased  at  one  sale, 
have  used  the  caution  suggested  to  them  by  the  act.  And  if 
the  defendant's  husband  really  bought  this  linen  at  a  publick 
sale,  but  neglected  to  take  a  certificate,  or  did  not  preserve  it, 
it  would  be  contrary  to  natiural  justice,  after  this  length  of 
time,  to  pumsh  her  for  his  neglect.  He  therefore  thought  the 
evidence  given  by  the  defendant  proper  to  be  left  to  the  jury, 

and 
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and  directed  them,  that  if,  upon  the  whole  of  the  evidence,  they 
were  of  opinion,  that  the  defendant  came  to  the  possession  of 
the  linen  without  any  fraud  or  misbehaviour  on  her  part,  they 
should  acquit  her :  and  she  was  acquitted. 


END    OF    THE   APPENDIX. 
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Sitttflftatltfl. 

WHO  are  accessaries  before  the  fact,  and  by  what  terms 
they  are  described  by  statutes,  121 — 131. 

A  man  procures  a  felony  to  be  done,  he  is  an  accessary  before, 
125,  126. 

And  so  he  is  if  he  consents  before-hand,  126,  127. 

An  accessary  cannot  be  tried  without  his  own  consent,  till  the 
principal  is  convicted  or  outlawed;  unless  they  are  tried 
together,  343,  360. 

A  man  is  indicted  as  accessary  to  two,  the  jury  find  him  acces- 
sary to  one,  judgment  may  pass  upon  him,  361. 

A  man  is  indicted  as  accessary  before  the  fact  and  acquitted,  he 
may  be  indicted  as  principal,  361. 

But  if  he  be  indicted  as  principal  and  acquitted,  he  cannot,  ac- 
cording to  some  books,  be  indicted  as  accessary  before  the 
fact,  361,  362. 

An  accessary  may  be  tried  though  the  principal  stands  mute 
&c,  or  is  admitted  to  clergy  or  pardoned  after  conviction  and 
before  attainder^  362—364. 

How  far  an  accessary  may  be  permitted  to  shew,  that  the 
principal  is  not  guilty,  or  not  guilty  of  that  species  of  felony 
with  which  he  is  charged,  364 — 368. 

A  man 
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BcRchpmetf 

Wl»^<ib«r  a  fHVKK  an  J  be  §■  ■■i.i.lti^  a*  for  m 
nasmx^  M^im  ^sidtf^  ihit  fgrnoftl  at 


SeefPnatifOtL 


iilMtf. 


Haj  be  pvniilired  as  tntton.  Mi, 


See  ailfgimfr- 
flllfgfincc* 

Allcfwiiee  doe  from  netunJ-boni  «ib jecxe  ib 

alKoabkL  7,  59,  60,  183,  1^ 
Fir«D  alieitf  ii^  local  aiid  ten^onzj,  165, 186. 
Doe  to  evienr  Kiiig  in  fuD  aad  pcaeeabfe  poBBKicK,  ls4.  IS:^. 

35^7—400. 


How  they  are  to  be  dealt  with  in  casee  of 
capita]  o&meea,  187,  188. 

All  officer  having  si  warrant  to  amfet  for  a  lanaiL  ct  i^  »aiL« 

may  fatcak  open  doon,  136, 330. 
Under  what  retftrictions  windows  and  doon  maj  be  bnfe  cpen 

in  order  to  arrest,  319,  330. 

Comiuitted  hy  persons  having  an  interefst  in  the  houae,  113—1 16. 
Ousted  of  clergy  at  oommon-law  aooording  to  aome  karcicd  yns^^ 

192. 
The  grxmri'Jr>  upon  which  it  is  ousted  inquiitd  into,  333,  334. 
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smaltibttfi  anh  attafnteh  ]^er0on0. 

Person  attainted  pleads,  that  he  is  not  the  person  mentioned  in 
the  record  or  act  of  Parliament,  a  venire  may  be  awarded  re- 
turnable instants,  and  a  verdict  against  the  defendant  on 
such  issue  is  conclusive,  41 — 43,  112. 

Execution  awarded  against  persons  attainted  many  years  before, 
43,  44. 

And  against  persons  attainted  by  act  of  Parliament  or  by  out- 
lawry, 44,  110—113. 

Person  attainted  by  act  of  Parliament  is  apprehended  before 
the  time  limited  for  his  surrender  is  expired,  50,  51. 

Whether  a  person  under  an  attainder  for  treason  or  felony  may 
by  warrant  from  the  crown  be  executed  in  a  manner  different 
from  the  judgment,  267—270. 

Act  of  Parliament  attainting  a  man  of  treason  removed  by  O0r- 
tiorari  into  Chancery,  and  sent  thence  into  B.  R.  by  miUimue 
47—50,  109—111. 

How  far  an  attainted  person  is  liable  to  civil  suits,  and  how  far 
under  the  protection  of  the  law,  61 — 63. 

Attainder  inchoate  at  one  day  and  completed  at  another,  how 
it  relates  to  the  first  day,  88 — 94. 


Burglarp* 

Burglary  in  an  apartment  in  the  African  house,  it  must  be  laid 

to  be  the  mansion-house  of  the  company,  38,  39. 
House  quitted  by  the  owner  animo  reveriendif  or  without  such 

intention,  76,  77. 
Entry  as  well  as  breaking  necessary,  but  if  any  part  of  the 

body  be  within  the  house  it  is  sufficient,  107,  108. 
So  on  the  statutes  of  Edw.  VT.  and  Eliz.  against  housebreaking 

in  the  day-time,  108. 
Whether  it  is  burglary  to  break  cupboards  let  into  the  wall,  or 

other  fixtures  of  the  like  kind,  108,  109. 


Challenge. 

No  peremptory  challenge  on  collateral  issues,  42,  46. 
Peremptory  challenge  of  35  in  petit  treason,  106, 107, 336,  337. 


F  F  Clerffp* 
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Clrtnf. 

Clergy  in  treason,  190 — 193. 

Ousted  in  moider  by  what  rtatotes,  304. 

By  21  Jac  I.  e,  6.  women  for  lacdny  to  the  ^alne  of  lOf.  are 

pot  upon  the  same  foot  as  men,  305,  306. 
By  3  W.  &  M.  c  9.     Women  for  aU  clergyable  fdonies  are  put 

upon  the  same  foot  as  men,  306. 
By  5  Anns,  e.  6.     The  ceremony  of  reading  is  abolished,  306. 
Whether  persons  present  aiding  and  abetting  are  oosted  of 

clergy  by  statnten  which  ezpresly  take  away  clergy  only 

from  the  actual  perpetrators,  355 — 360.  415 — 430. 
AooesBaries  after  the  tiust  in  horse-stealing  are  ousted  of  clergy 

by  31  Eliz.  e.  12.  372. 
But  a  person  receiving  a  sU^en  horse  is  not  ousted  by  that  act, 

373. 
Clergy  taken  from  the  oifence  or  from  the  person,  355 — 359 

421—425. 

ConfetOBftoiu 

Whether  a  confession  after  the  fact  proved  by  two  witnesses  be 
sufficient  to  convict  of  high  treason  within  the  7  W.  III.  10, 
11.  240—244. 

Coun0eL 

Allowed  upon  collateral  iasues,  42,  46,  56,  232. 

By  7  W.  III.  Prisoners  for  treasons  within  that  act  are  allowed 

counsel  to  conduct  their  whole  defence,  228,  231. 
Not  aUowed  at  common-law  upon  the  issue  of  guilty  or  not 

guilty  in  capital  cases,  except  upon  points  of  law,  231,  232. 
Allowed  upon  impeachments  by  20  Geo.  II.  232. 

9>eotianti0. 

Founded  in  superstition  and  ignorance,  265,  266. 

Not  much  countenanced  in  Westminster-hall,  266,  267. 

Upon  what  principle  they  became  due,  287,  288. 

If  a  sheriff  or  his  officer  be  killed  in  executing  a  Casa^  Fi/a.  kc, 
it  will  be  sufficient  on  an  indictment  for  murder  to  produce 
the  writ  and  warrant,  311,  312. 

See  €)tert^act0  anh  Mxtnzwt^. 

(txtmz. 
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(EjDCU0e. 
What  a  sufficient  excuse,  433 — 441. 

iforce* 

What  degrees  of  force  excuse  the  joining  or  assisting  rebels  or 
enemies,  13,  14,  216,  217. 

ifocEeiture* 

How  far  estates  tailzie  in  Scotland  affected  with  prohibitive,  irri- 
tant and  resolutive  clauses  are  subject  to  forfeiture,  95 — 104. 

Lands  are  forfeited  for  high  treason  though  corruption  of  blood 
is  saved  by  statute,  222,  223. 

Flight  upon  a  charge  of  felony  induceth  a  forfeiture  of  goods, 
272,  286. 

Whether  a  forfeiture  of  goods  was  incurred  at  common-law  in 
cases  of  homicide  se  dejindendo  or  per  irifortunvwmff  286,  287. 


Forgery  in  the  name  of  a  person  who  never  existed,  116 — 119. 
Forgery  of  an  order  or  request  for  the  delivery  of  goods,  of 

which  the  person  supposed  to  send  the  order  neither  hath 

nor  claims  any  disposing  power,  1 1 9 — 121. 


The  old  writers  on  homicide  to  be  read  with  great  caution, 

131,  132. 
Homicide  occasioned  by  accident  which  human  prudence  could 

not  foresee  or  prevent.     See  Disc.  II.  c,  1.  per  tot. 
Homicide  founded  in  justice.     See  Disc.  II.  c.  2.  per  tot. 
Homicide  se  ds  8ua  defendendo  justifiable  and  innocent,  273 — 275. 
Homicide  ae  defendendo  in  a  sudden    casual  affray  barely 

excusable,  275—278. 


3|nli(ctment* 

In  indictments  for  levying  war  the  day  is  not  necessary  to  be 

laid  with  precision,  8,  9. 
Not  necessary  to  set  forth  in  the  indictment,  that  the  prisoners 

are  in  custody,  12. 

Copy 
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Copy  of  an  indictment  for  hu^  treason  with  the  caption 

delivered  after  the  biQ  found  5  days  before  arraignment, 

both  days  exclusive,  1,  2,  228—230. 
Copy  of  the  indictment  not  granted  at  common-law,  228,  229. 
Ancybher  indictment  depending  not  pleadable  to  a  second,  105, 

106. 
But  the  former  may  be  quashed,  106. 
How  an  indictment  for  high  treason  against  an  alien  ought  to 

charge  the  breach  of  allegiance,  186,  187. 
Indictments  for  compassing  the  King's  death  and  other  capital 

offences  must  pursue  the  words  of  the  statutes,  126,  130, 

193,  194.  423—425. 
In  such  indictment  for  treason  an  overt-act  must  be  laid  and 

proved,  194. 
And  so  also  in  an  indictment  for  levying  war  or  adhering  to 

the  King's  enemies,  194,  220. 
In  an  indictment  for  murder  the  word  murdravit  is  absolutely 

necessary,  304,  305.  424. 
Indictment  that  A.  gave  the  mortal  stroke  and  that  B,  and  C, 

were  present ;  evidence  that  B,  gave  the  stroke  and  that  A, 

and  C.  were  present  maintains  the  indictment,  351,  425. 


How  far  they  are  liable  to  capital  punishments,  70 — 73. 


What  a  good  qualification  of  a  juror  in  trials  for  high  treason,  7. 

Juror  withdrawn  in  capital  cases,  16 — 39,  76,  328. 

Venire  awarded  and  jury  returned  maUmt^  to  try  collateral 

issues,  41,  46. 
The  province  of  the  jury  in  trials  for  murder,  255,  256. 
What  verdict  the  jury  may  give  in  cases  of  justifiable  and 

excusable  homicide.     See  Disc.  II.  e.  4.  per  tat. 


Person  convicted  of  receiving  stolen  goods  knowingly  cannot  be 

transported,  if  the  principal  be  convicted  of  petit  larciny 

only,  73. 
Essential  to  larciny  and  robbery,  that  the  goods  be  taken 

against  the  will  of  the  owner,  123.' 
If  the   owner  takes  his  own   goods  from   his  bailee  aninto 

furcmdif  he  will  be  guilty  of  larciny,  123,  124. 

It 
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It  is  not  larciny  to  steal  fish  in  a  pond,  unless  under  special 
cdrcumstanceSi  366. 

ILlmlmwn. 

By  7  W.  III.  c.  3.  Prosecutions  for  treason  or  misprision  within 

that  act  are  to  be  commenced  within  3  years,  249. 
Cases  of  assassination  excepted,  249. 
This  limitation  extended  to  Scotland  by  7  Annie,  249. 

Collected  from  circumstances  of  deliberation  or  cruelty,  138, 

291,  292. 
What  the  legal  notion  of  maUoe,  256,  257. 
Malice  egrediiur  personam,  261,  262,  352,  371. 

a^anslauffliter. 

See  Disc.  II.  c,  5,  6,  7.  per  tot. 

Homicide  committed  in  prosecution  of  an  unlawful,  but  not 
felonious  intention,  268 — 261. 

Death  ensuing  from  actions  lawful  or  innocent,  but  done  with- 
out proper  caution,  262,  263. 

A  man  upon  slight  provocation  strikes  another,  and  unluckily 
and  against  his  intention  kills,  290,  291,  294,  295. 

But  if  he  makes  use  of  a  deadly  weapon,  or  otherwise  manifests 
an  intention  to  kill,  it  will  be  murder,  291,  292. 

See  S^ntttt. 

Whether  mariners  can  be  legally  impressed  into  the  service  of 
the  Crown,  157—179. 

Misnomer  or  incomplete  description  of  persons  made  the  objects  of 
acts  of  attainder  or  acts  inflicting  pains  and  penalties,  79 — 88. 


Smuttier. 

See  Disc.  II.  e,  8.  per  tot. 

What  judgment  to  be  given  in  murder  by  25  Geo.  II.  107. 
Whether  taking  away  the  life  of  an  innocent  man  by  perjury  in 
a  course  of  l^al  proceeding  amounts  to  murder,  131,  132. 

A  pro- 
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A  provocation  sought  on  the  part  of  the  slayer  aggravates  the 

offence,  132—135.^ 
If  an  officer  be  killed'in  the  execution  of  a  warrant  for  a  breach 

of  the  peace,  it  will  be  morder  though  the  warrant  be 

obtained  bj  undue  means,  135 — 138. 
Officers  killed  in  the  execution  of  their  offices,  270,  308—312, 

318,  321. 
In  a  charge  of  murder,  the  fact  of  killLng  being  proved,  cir- 
cumstances of  excuse  or  alleviation  must  be  proved  by  the 

prisoner,  255. 
Homicide  committed  in  prosecution  of  a  felonious  intent  is 

murder,  258. 
Or  in  doing  an  action  unlawful  in  itself  with  a  mischievous 

intention,  261. 
Death  ensuing  from  undue  correction  by  parents  or  masters  wiU 

be  murder  or  manslaughter  according  to  circumstances,  262. 
Death  happening  in  a  duel  by  appointment  is  murder,  297. 
Death  occasioned  by  duress  of  imprisonment  is  murder,  321,  322. 
Of  the  distinction  between  murder  and  manslaughter,  302—304. 

See  S^annlmnfyttt  and  9^aUtt* 


One  overt-act  proved  sufficient  to  convict,  194. 

Overt-acts  fallmg  under  one  branch  of  the  statute  may  be  laid 

as  overt-acts  of  a  different  species,  197. 
Overt-acts  not  laid  tending  directly  to  the  proof  of  overt-acts 

laid  may  be  given  in  evidence,  9,  10,  22,  245,  246. 
Writings  of  a  treasonable  kind  under  proper  limitations  are 

overt-acts,  198,  199. 
And  so  are  words,  200 — 207. 


iDutlatorp« 

Outlawry  in  treason,  how  purged  by  a  surrender  within  the 

year,  46. 
The  attainder  relates  to  the  day  laid  in  the  indictment ;  but 

pending  the  process  of  outlawry  the  party  is  capable  of 

taking  by  descent  for  the  benefit  of  the  Crown,  93,  94. 
Persons  outlawed  for  treasons  within  the  stat.  7  W.  III.  c,  3. 

coming  in  to  be  tried  are  intitled  to  the  benefit  of  that  act, 

233. 


^anet 


THE    PRINCIPAL    MATTERS. 


Called  over  and  defaulters  marked  before  the  prisoner  was  put 

upon  his  challenges,  7. 
New  panel  ordered  ore  tenus  for  default  of  jurors,  63,  64. 
By  7  W.  III.  a  copy  of  the  panel  is  to  be  delivered  to  the 

prisoners  two  days  before  the  trial,  both  days  exclusive, 

228—230. 
Copy  of  the  panel  not  granted  at  common-law  in  capital  cases, 

228. 

idarhon. 

Pardons  by  statute,  how  taken  advantage  of,  43 — 45. 

An  act  of  general  pardon  with  an  exception  of  murder  is 

passed  between  the  stroke  and  death,  what  effect  it  will 

have,  65—67. 


Peer  convicted  of  murder  is  within  the  25  Qeo,  II.  to  all 

intents,  as  a  commoner,  139. 
The  office  and  duty  of  the  High-Steward  in  the  trial  of  a  peer 

in  the  court  of  the  High-Steward,  142. 
And  in  the  court  of  the  Peers  in  Parliament,  143 — 153. 
Not  necessary  to  save  the  privilege  of  Peerage  in  statutes 

creating  new  treasons  or  felonies,  225,  226. 


]^rfnctpal0« 

In  high  treason  all  theparUcipea  crimmia  are  principals,  213,421. 

But  a  a  man  adviseth  another  to  commit  high  treason,  not  within 
the  branch  of  the  statute  concerning  compassing  the  death  of 
the  King  Sx,  he  ought  not  to  be  tried  before  the  conviction 
or  outlawry  of  him  who  committed  the  fact,  341 — 347. 

So  if  a  man  harbours  or  rescues  a  traitor,  he  shall  not  be 
arraigned  tQl  the  principal  offender  is  convicted  or  outlawed, 
Und, 

If  a  man  be  present  at  a  felony  aiding  and  abetting,  he  is  a  prin- 
cipal, but  not  always  ousted  of  clergy,  347 — 349,  415 — 430. 

Though  anciently  he  was  considered  only  as  an  accessary  at 
the  fact,  347,  348.  425—430. 

In  some  cases  a  man  is  a  principal  though  absent,  349. 

An  actual,  immediate  presence  not  necessary  to  make  a  man  a 
principal  felon,  349,  350. 

If 


A    TABLE    OF 

If  murder  be  committed  in  proRecution  of  an  nnlawfol  porpoee, 
every  man  in  the  eye  of  the  law  present  wiU  be  a  principal^ 
351—354. 

See  Slttttitidxitfi* 


Whether  in  I'obbery  the  putting  the  person  actuaUy  in  fear  be 
a  neoeRHary  ingredient,  128,  129. 

See  Harcftip. 


&tatutt0. 

The  statute  of  Gloucester  6  Edw.  I.  o.  9.  considered,  283 — 285. 
25  H.  VIII.  c.  3.  in  not  revived  in  toto  hy  5  &  6  E.  VI.  o.  10. 

330—335. 
28  II.  VIII.  c.  15.     32  H.  VIII.  o.  4.    33  H.  VHI.  c.  20 

and  0.  23.  how  far  repealed,  237,  238. 
35  H.  VIII.  c.  2.  not  repealed,  238. 
1  £dw.  VI.  0.  12.  8.  10,  13.  concerning  poisoning,  the  true 

'groimdH  of  those  clauses,  68 — 70. 
5  <b  6  Edw.  6.  o.  9.  356.  419. 
8  EHz.  0.  4.  356.  418. 
39  Eliz.  c.  15.  108.  356.  419. 
1  Jac.  I.  0. 8.  the  statute  of  stabbing  considered.     See  Disc.  II. 

0.  6.  per  tot.  355.  418. 

7  W.  III.  e.  3.  for  regulating  trials  in  cases  of  high  treason, 
treated  on.     See  Disc.  I.  o.  3.  per  tot. 

What  treasons  are  within  the  act,  222 — 227. 

8  &  9  W.  III.  c.  26.  for  preventing  the  counterfeiting  the 
current  coin  of  this  kingdom,  430— -439. 

9  &  10  W.  III.  0.  41.  for  preventing  the  imbezzlement  of 
storos  of  war,  439 — 441. 

10  &  11  W.  III.  c.  23.  touching  shopHfting,  77—79. 

5  Annte,  o.  8.  for  the  union  of  England  and  Scotland  pleaded, 

15—21. 
7  Ann»9,  c  21,  a.  11.  considered,  249 — 251. 
9  GcH>.  I.  c.  22.  the  Black-act,  415—430. 
19  (itx>.  11.  c.  34.  touching  smugglers,  proceedings  on  it,  51  — 

58,  111. 
24  Geo.  II.  0.  45,  touching  the  stealing  of  goods  in  port^  tc  79. 

&ub0tlturfoti0. 

In  Scotch  settlements  are  in  nature  of  our  remainders,  102, 103. 


THE    PRINCIPAL    MATTERS. 

^urrentiet;  at  SDt^cretton. 

What  the  military  men  mean  by  it,  8. 

torture* 

Not  allowed  by  the  common-law,  and  cannot  be  legally  used,  244. 

tCreagfon  (l&iffj)* 

Ck)mpassing  the  King's  death.     See  Disc.  I.  c.  1.  'per  tot 

Meeting  and  consulting  how  to  kill  the  King  is  an  overt-act  of 
compassing,  195. 

Or  how  to  depose  or  imprison  him,  or  to  get  his  person  into 
the  power  of  the  conspirators,  195,  196. 

Inciting  foreigners  to  invade  the  kingdom  is  an  overt-act  of 
compassing,  196. 

Going  into  a  foreign  country  for  that  end  is  an  overt-act,  196, 
197. 

Levying  war  is  an  overt-act  of  compassing,  and  under  some 
limitations  conspiring  to  levy  war,  197,  213. 

So  is  adhering  to  the  King's  enemies,  197,  217,  218. 

Levying  war  and  adhering  to  the  King's  enemies.  See  Disc.  I. 
c.  2.  per  tot. 

Military  weapons  not  necessary  to  make  an  insurrection  amount 
to  levyuig  war,  208. 

Assemblies  upon  private  quarrels  do  not  amount  to  levying  war, 
208,  209. 

Nor  do  risings  for  effecting  purposes  of  a  private  nature,  210. 

But  insurrections  for  purposes  of  a  pubHck  and  general  concern 
do,  210—216. 

It  is  a  war  levied  though  no  action  ensues,  218. 

Attacking  the  King's  forces  is  levying  war,  219. 

And  hol<i&ig  a  castle  or  fort  against  the  E^g,  219. 

Furnishing  an  enemy  with  money  &c,  or  sending  money,  intelli- 
gence &c,  though  the  money  or  intelligence  should  be  inter- 
cepted, will  amount  to  adhering,  217,  218. 

Cruizing  on  the  King's  subjects  under  a  commission  from  a 
power  at  war  with  us  is  adhering,  218. 

Who  are  enemies,  219,  220. 

Having  in  custody  a  press  for  coinage,  430 — 439. 


A    TABL£    0|F 


tCttcuson  Ortft)« 

Is  within  the  25  Geo.  II.  for  preventing  murder^  107. 

Intitled  to  the  benefit  of  1  £dw.  YI.  e.  12. 8.  22.    5  &  6  Edw.  Y L 
c.  11.  8.  12,  and  1  &  2  P.  <fe  M.  c.  10.  227. 

An  appeal  of  death  will  lie  in  case  of  petit  treason,  323. 

If  defendant  stands  mute,  &c,  he  shall  suffer  the padn  fort  dc  dutre^ 
324. 

A  pardon  of  murder  pardons  petit  treason,  324. 

A  person  guilty  of  petit  treason  may  be  indicted  of  murder,  325 
—328. 

A  person  indicted  of  petit  treason  may  be  found  guilty  of  murder, 
328. 

A  wife  or  servant  joining  with  a  stranger  in  the  murder  may 
be  indicted  in  the  same  indictment,  329. 

AuterfoUs  cMquU\OT  attairU  of  petit  treason  or  murder  is  a  good 
bar  to  an  indictment  for  the  other,  329. 

Petit  treason  is  ousted  of  clergy  by  the  1  Edw.  VI.  e,  12,  under 
the  denomination  of  murder,  107,  329,  330. 

Petit  ti^eason  and  murder  the  same  offence  offering  only  in 
degree,  336. 

Though  the  law  makes  a  difference  with  regard  to  the  trial,  336, 
337. 


Postponed  at  the  prayer  of  the  prisoners  upon  affidavits  of  the 
absence  of  witnesses,  2,  3. 

Befused  to  be  postponed  upon  special  circumstances,  41. 


By  7  W.  Ill,  the  prisoner  is  to  have  process  to  compel  his  wit- 
nesses to  appear,  228. 

And  his  witnesses  are  to  be  upon  oath,  231. 

What  number  of  witnesses  necessary  in  treason,  232 — 239. 

One  ¥dtness  sufficient  in  collateral  facts,  240,  242. 


THE    PRINCIPAL    MATTERS. 

HBottMS 

(Wjt  (txposiition  of  tl^em). 

The  word  near  in  statutes,  how  to  be  understood,  57,  58. 

Chance-medley^  the  true  notion  of  it,  275,  276. 

Murdrumi  often  signifies  an  amerciament  antiently  exacted, 
281,  282. 

Fwrcia,  the  true  sense  of  it,  347,  348.  426,  427. 


THE    END. 
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